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CASES 


ARGUED  AND  DETERMINED  1821 


n  TiK 


Court  of  KING'S  BENCH, 


I.v 


Michaelmas  Term, 

In  the  Second  Year  of  the  Reign  of  Grorge  IV. 


Veunon  against  Smith.  satunUy,{a) 

^^  Oclober  SOlh. 

COVENANT  by  the  assignee  of  the  lessor  against  A  coTenant  to 
insure  ■gainit 

the  lessee.  The  cl^laration  stated,  that  one  </•  Hance^  fire  premises 
the  lessor^  before  the  time  of  making  the  lease,  was  law-  the  weekly  bills 
fully  possesscil  of  the  tenements  and  premises  for  the  ^"^^ed^n 
residne  and  remainder  of  a  certain  term  of  year>,  whereof  ?^  ^^.flf' J®'' 

'  is  a  coTeuaiit 

seven  years  were  then  unexpired ;  which  tenements  and  ?*',"'2'  ^^ 
premises,  with  the  appurtenances,  then  were  and  thence 
^hitherto  have  been  and  still  are  situate  within  the  weekly 
bills  of  mortality,  mentioned  in  the  14  G.  3.  r.  78.;  and 
being  so  possessed  thereof,  he,  the  said  i/.  Hatice,  by  in- 
denture, demised  and  leased  to  the  defendant  the  tene- 

(a)  Sec4£.  j*^.  3<IS. 

Vol.  V.  B  ments 
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182K      ments  and  premises,  with  the  appurtenances,  habendum, 
for  seven  years,  at  a  certain  rent  therein  mentioned ; 

V  JEkNOIi 

^oinst       covenant  by  the  defendant  that  he  should  and  would 
forthwith,  at  his  own  expence,  and  from  time  to  time 
during  the  term,  insure  in  some  of  the  public  offices  in 
London  or   Weshninster^   for   the  purpose  of  insuring 
houses  from  casualties  by  fire,  the  messuage,  dwelling- 
house,   coach-house,  stable,   and   premises  thereby  de- 
mised or  thereafter  to  be  erected  and  built  thereon,  to 
the  amount  of  800/.,  in  the  joint  names  of  the  defendant, 
his  executors,  administrators,  or  assigns,  and  of  Robert 
Sione,  the  ground  landlord  of  the  premises,  his  heirs  or 
assigns ;  and  should  and  would,  at  the  request  of  Hance, 
or  of  the  ground  landlord,  their  heirs  or  assigns,  pro- 
duce the  policy  and  receipts  for  such  insurance.     The 
declaration  set  out  the  proviso  in  the  lease  for  re-entry, 
on  breach  of  any  of  the  covenants.     It  then  stated  the 
Defendant's  entry  into  the  premises,  and  that,  after  the 
making  of  the   indenture,    the  term  was  assigned  by 
Hance   to   the   plaintiff.      Tlie   breach   assigned   was, 
that  the  defendant  did  not  insure.     The  second  count 
stated,   that,    before  the    making    of    the    demise  to 
the  defendant,  in  the  first  count  mentioned,  and  also 
before  and  at  the  time  of  the  making  of  the  demise 
thereinafter  mentioned,  Robert  Stone  was  seised  in  fee  of 
and  in  the  said  demised  tenements,  and  by  a  certain  in- 
denture, demised  the  same  to  J.  Hance^  habendum,  for 
85  years  and  six  months.     And  that  J*  Hance^  by  that 
indenture,  covenanted  to  insure  the  premises  from  fire,  to 
the  amount  of  three-fourths  of  the  value  thereof,  in  the 
joint  names  of  himself  and  Stotie^  with  a  proviso  for  re- 
entry, in  case  of  non-performance  of  the  covenants.^    It 
then  stated,  that  three-fourths  of  the  value  of  the  pre- 
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misee  amoanted  to  8001^  and  that,  by  reason  of  the  said       18S1. 
demised  premises  remaining  uninsured,  Stone  brongfat       y 
an  action  of  ejectment  for  the  forfeiture,  and  the  plaintifT       Kjjjf 
was  forced  to  pay  the  costs  to  him,  amounting  to  500f., 
and  also  to  sustain  his  own  costs,  amounting  to  lOOOf. 
Breach,  that  the  defendant  had  not  kept  the  covenant 
made  by  him,  as  stated  in  the  first  count      To  this  de- 
claration, there  was  a  general  demurrer  and  joinder. 

ConttfH,  in  support  of  the  demurrei^.  The  assignee  of 
the  lessor  cannot  maintain  this  action,  because  the  cove- 
nant to  insure  agahist  casualties  by  fire  is  a  meiie  per^ 

• 

sonai  covenant.  Covenants  which  run  with  the  land 
must  be  such  as  affect  the  land  itself,  and  not  the  coU 
lateral  interest  of  the  lessor.  The  rule  upon  this  sub- 
ject is  accurately  laid  down  in  Spencer'%  case  (a).  Bally  v. 
Wdls  (6),  and  The  Mayor  of  Omgleton  v.  Pattison.  (r) 
In  Spencer^s  case  it  is  expressly  stated,  that  a  covenant 
to  pay  a  collateral  sum  to  the  lessor  or  a  stranger, 
aball  not  bind  the  assignee,  because  it  is  merely  col- 
lateral, and  in  no  manner  touches  or  concerns  the  thing 
demised.     By  the  covenant  to  insure,  the  lessee  agrees  i 

to  pay  an  annual  sum  to  a  stranger,  in  consideration  of 
which  that  stranger  is  to  pay  to  tihe  lessee  a  certain 
stipulated  sum,  in  case  the  premises  should  be  injured 
by  fire.  There  is  not  any  stipulation  that  that  sum, 
when  recovered,  shall  be  laid  out  upon  the  land,  and 
the  tenant  may  therefore  apply  it  to'  any  other  puqgpse* 
The  covenant  does  not,  therefore,  in  any  respect  affi^ct 
the  nature,  quality,  or  value  of  the  thing  demised,  inde- 
pendently of  collateral  circumstances,  and  therefore  Is 
not  a  covenant  which  passes  to  the  assignee.    Secondly, 

(«)  SC^if,  17.        (0  WUm0i'sKoUi,Zi%        (c)  10  JBaft,S3C» 
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1821.  the  nature  of  the  covenant  cannot  be  altered  by  the 
v^^^^j,  provisions  of  the  14  Geo.  3.  c.  78.  5.  83.,  which  apply 
againu        Qjjiy  jq  ^jjg  ^^^^  where  an  insurance  has  actually  been 

made,  and  does  not  go  to  regulate  the  covenants  be- 
tween lessor   and  lessee.     No  insurance   having  been 
made  in  this  case,  it  does  not  fall  within  the  statute. 
.Thirdly,  the  statute  only  enables  the  directors  of  the 
company,  upon  the  request  of  the  persons  interested  in 
the  houses  damaged  by  fire,  or  upon   any  ground  of 
suspicion  that  the  persons  insured  had  been  guilty  of 
fraud,  or  of  wilfully  setting  their  houses  on  fire,  to  cause 
the  insurance  money  to  be  expended  in  rebuilding  the 
premises.     Now  as  it  appears,  from  the  preamble  of  the 
clause,   that  the  object  was  to  prevent  fraudulent  in- 
surances, the  power  of  the  directors  so  to   apply  the 
money  ought  to  be  restrained  to  such  cases  only.     Nor 
does  it  apply  to   a  case  where  the    money  has   been 
disposed  of  among  the  contending  parties  previously  to 
the  application  of  the  parties  interested.     The  statute, 
therefore,  is  not  absolutely  directory  that  the  money  re- 
covered shall  at  all  events  be  laid  out  on  the  premises, 
and,  consequently,  it  does  not  alter  the  situation  of  the 
defendant  in  this  case. 

Chitty^  contra.  The  lessee  having  covenanted  to  cause 
the  insurance  to  be  efiected  in  the  joint  names  of  the 
ground  landlord  and  himself,  could  not,  in  the  event  of 
his  having  effected  such  an  insurance,  and  a  loss  having 
afterwards  occurred,  have  received  the  money  without 
the  consent  of  such  landlord,  and  a  court  of  equity 
would  havQ  directed  the  money  to  be  laid  out  in  rebuild- 
ing or  repairing  the  premises.  The  interest  of  the  land- 
lord is  materially  varied  by  the  circumstance  of  the 

lessee 
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lessee  being  bound  to  insure:  for  the  rent  reserved  is  1821. 
decreased,  in  proportion  to  the  amount  of  the  annual  vwiiiw 
premium  paid,  and  the  assignee  of  the  lessor  would  take  ^^f 
the  premises  at  an  increased  rent,  unless  the  lessee  had 
corenanted  to  insure.  The  covenant,  therefore^  to  insure 
afiects  the  nature,  quality,  or  value  of  the  thing  demised, 
and,  therefore^  is  a  covenant  which  runs  with  the  land, 
and  it  is  quite  dear,  that,  by  the  provisions  of  the 
14  6.  3.  c.  7H.  5.  83.,  the  covenant  to  insure,  in  the 
present  case^  becomes,  by  operation  of  law,  a  covenant 
to  lay  out  the  money  recovered  in  rebuilding  the  pre- 
mises, at  the  request  of  the  lessor;  for  the  enacting  part 
of  the  clause  does  not  confine  the  power  of  the  di- 
rectors to  lay  out  the  money  to  cases  of  fraud,  but  is  in 
the  alternative^  and  enables  them  so  to  do  in  any  case^ 
upon  the  request  of  the  party  interested.  Coupling, 
therefore^  the  covenant  with  the  statute,  it  is,  in  effect, 
a  covenant  to  lay  out  the  money  recovered  in  rebuilding 
the  premises,  in  case  the  lessor  requires  it ;  and  that 
being  so,  it  is  clearly  a  covenant  which  respects  the 
thing  demised,  and  therefore  passes  to  the  assignee. 

* 

Abbott  C.  J.  It  is  not  necessary,  on  the  present 
occasion,  to  give  any  opinion  on  the  efiect  of  a  covenant 
to  insure  premises  situate  without  the  limits  mentioned 

s  

in  the  14  Geo*  3.  c.  78.  These  premises  lying  within 
those  limits,  the  efiect  of  that  statute  is,  to  enable  the 
landlord,  by  application  to  the  governors  or  directors  of 
the  insurance  office,  to  have  the  sum  insured  laid  out  in 
rebuilding  the  premises.  Now  a  covenant  to  lay  out  a 
given  sum  of  money  in  rebuilding  or  repairing  the  pre- 
mises, in  case  of  damage  by  fire,  would  clearly  be  a 
covenant  running  with  the  land,  that  is,  such  a  covenant 
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1891.  $M  would  be  binding  on  the  assignee  of  the  lessee,  and 
which  the  assignee  of  the  lessor  might  enforce.  Here 
the  defendant  docs  tiot  covenant  ejipressly  in  those 
tfords,  but  only  that  he  will  provide  the  means  of  having 
800A  ready  to  be  laid  out  in  rebuilding  thcpremises  in 
case  of  fire.  But,  connecting  that  covenant  with  the 
$tGt  of  parliament!  the  landlord  has  a  right  to  say,  that 
the  money,  when  recovered,  shall  be  so  laid  out.  It  is, 
therefore,  as  compulsory  on  the  tenant  to  have  the 
money  laid  out  in  rebuilding,  and  as  beneficial  for  the 
landlord  as  if  the  tenant  had  expressly  covenanted  that 
he  v/ottld  lay  out  the  money  he  received  in  respect  of  the 
policy  upon  the  premises^  For  these  reasons,  I  think 
that  this  is  a  covenant  runniog  with  the  land,  for  the 
breach  of  which  the  aasigaee  of  the  lessor  may  sue ;  and, 
consequently,  there  must  be  judgm«it  for  the  plaintiff. 

BA¥iiEY  J.  I  am  dearly  of  (^inicm,  that  the  assignee 
of  the  reversion  is  entitled  to  sue  upon  the  covenant  in 
question.  The  rule  is,  that  if  the  covenant  respect  the 
thing  demised,  and  be  co-extensive  with  the  estate  of 
the  person  to  whom  it  is  made^  and  be  made  with  him 
and  bis  assigns,  it  passes  to  his  assignee.  The  only 
question  in  this  case  is,  does  this  covenant  respect  the 
thing  demised?  It  is  a  covenant  to  insure  the  premises 
against  damage  by  fire.  By  the  (^ration  of  the 
14  Geo.  i.  c  78.  s.  83.,  the  effect  of  that  insurance  is 
not  merely  to  put  into  the  pocket  of  the  person  efiOscting 
it,  in  case  of  loss,  the  amount  of  the  money  insured, 
but  to  entitle  the  owner  of  the  estate  to  have  that  money 
laid  out  on  the  land ;  and  if  such  be  the  effect  of  the 
covenant}  it  does  affect  tlie  thing  demised,  as  much  as  a 
covenant  to  repair  or  rebuild,  in  ease  of  damage  by  fire. 

J  think, 
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I  think,  therefore,  that  there  must  be  judgment  for  the        188U 
pbMDt^ 


HoLBOTD  J.  I  am  of  the  same  opinion.  If  the 
covenant  to  insure  to  the  amount  of  800/.»  in  case  pf 
Bxe,  could  be  considered  as  a  covenant  to  pay  a  col- 
lateral sum  to  the  lessor^  the  present  action  could  not  be 
supported ;  but,  taking  that  covenant,  together,  with  the 
stat«  14  G.  3.  c.  78.  &  83.,  I  think  that  the  sum  insured 
is  not  to  be  considered  as  a  collateral  sum,  but  as  a  sum 
which,  by  operation  of  law,  must  be  laid  out  upon  the 
premises.  It  is,  therefore,  a  covenant  to  do  a  matter 
which  concerns  the  land,  and  falls  within  the  rule -laid 
down  in  Spencer's  case,  and  by  Lord  Chief  Justice 
WUmot  in  Balfy  v.  WiUs*  He  there  lays  it  down 
thus:  '<  Covenants  in  leases,  extending  to  a  thing  <  in 
esse,'  parcel  of  the  demise^  run  with  the  land,  and  bind 
the  assignee  though  he  be  not  named,  as  to  repair,  &c. 
And  i£  they  relate  to  a  thing  not  '  in  esse,'  but  yet  the 
thing  to  be  done  is  upon  the  land  demised,  as  to  build  a 
new  house  or  wall,  the  assignees,  if  named,  are  bound  by 
the  covenants ;  but  if  they  in  no  manner  touch  or  con- 
cern the  thing  demised,  as  to  build  a  house  on  other 
land,  or  to  pay  a  collateral  sum.  to  the  lessor,  the  as- 
signee, though  named,  is  not  bound  by  such  covenants ; 
or  if  the  lease  is  of  sheep  or  other  personal  goods,  the 
assignee^  though  named^  is  not  bound  by  any  covenant 
concerning  them.  The  reasons  why  the  assigneesy 
though  named,  are  not  bound  in  the  two  last  cases,  are 
not  the  same.  In  the  first  case,  it  is  because  the  thing 
covenanted  to  be  done  has  not  the  least  reference  to  the 
thing  demised  ;  it  is  a  substantive,  independent  agree- 
mept,  not  '  quodam  modo^'  but  *  nullo  modo»*  annexed 
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1821.      or  appurtenant  to  the  thing  leased.     In  the  case  of  the 
yjtj^^^      mere  personalty,  the  covenant  doth  concern  and  touch 
^^^^      the  thing  demised ;  for  it  is  to  restore  it  or  the  value  at 
the  end  of  the  term ;  but  it  doth  not  bind  the  assignee, 
becpuse  there  is  no  privity,  as  there  is  in  the  case  of  a 
realty  between  the  lessor  and  lessee  and  his  assigns,  in 
respect  of  the  reversion ;  it  is  merely  collateral  in  one 
case ;  in  the  other  it  is  not  collateral,  but  they  are  total 
strangers  to  one  another,  without  any  line  or  thread  to 
unite  and  tie  them  together;  and  to  constitute  that  privity 
which  must  subsist  between  debtor  and  creditor  to  sup* 
port  an  action."    And  in  page  346.,  after  citing  several 
cases,  from  which  he  deduces  the  principle  laid  down, 
he  says,   ^^  All  these  cases  clearly  prove,  that  ^  inherent' 
covenants,  and  such  as  tend  to  the  support  and  mainte- 
nance of  the  thing  demised,  where  assigns  are  e3q>ressly 
mentioned,  follow  the  reversion  and  the  lease,  let  them 
go  where  they  will."     In  the  present  covenant,  assigns 
are  expressly  included  ;  and,  inasmuch  as  the  perform- 
ance of  the  covenant  would,  in  the  event  of  the  premises 
being  destroyed  or  injured  by  fire,  tend  to  the  support 
'and  maintenance  of  the  thing  demised,  I  am  of  opinion, 
hat  it  falls  within  the  rule  laid  down  by  Lord  C.  J. 
WUmotf  and,  coilsequently,  that  there  must  be  judgment 
for  the  plaintiff. 

Best  J.  It  has  been  argued,  fit>m  the  preamble  to 
the  83d  section  of  the  14  G.  3.  r.  78.,  that  this  pro- 
vision of  the  statute  only  applies  to  cases  where  fraud 
is  suspected.  But  the  enacting  part  of  the  clause  goes 
beyond  the  mischief  mentioned  in  the  preamble,  and  is 
large  enough  to  embrace  this  case.  For,  under  the 
first  branch  of  it,  where  the  owner, of  the  building  re- 

(juests 
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qoests  the  insurance  company  so  to  apply  the  money,  1891. 
DO  suspicion  of  fraud  is  necessary  to  make  such  request  vlaHw 
compulsory  on  the  directors.  Within  the  district,  there-  ST^ 
fiyr^  to  which  the  building  act  applies,  this  covenant 
provides  a  fund  for  the  rebuilding  of  the  premises,  which 
the  owner  has  a  right  to  require  shall  be  applied  to 
that  purpose;  and  then  it  is  clear,  that  the  assignee 
has  a  direct  interest  in  having  the  insurance  kept  up. 
But  I  think,  also,  that  if  the  premises  were  in  any  other 
part  of  the  kingdom,  this  would  be  a  covenant  that 
would  pass  to  an  assignee.  A  covenant  in  a  lease  which 
the  covenantee  cannot,  after  his  assignment,  take  advan- 
tage o^  and  which  is  beneficial  to  the  assignee  as  such, 
will  go  with  the  estate  assigned.  If  this  were  not  the 
law,  the  tenant  would  hold  the  estate  discharged  from 
the  performance  of  one  of  the  conditions  on  which  it 
was  granted  to  him.  The  original  covenantee  could 
not  avail  himself  of  this  covenant ;  he  sustains  no  loss 
by  the  destruction  of  the  buildings,  and  therefore  has 
no  interest  to  have  them  insured.  In  The  Sadler's  Comr 
peny  v.  Badcock  {a\  Lord  Hardwick  says,  that  Lord 
Chancellor  King^  in  the  case  of  Lynch  v.  DayreU^  held, 
that  a  person  who  had  assigned  his  interest  in  a  house 
before  the  fire  happened  which  consumed  it,  had  no 
right  to  the  money  under  the  policy.  I  cannot  say 
whether  a  court  of  equity  would  take  any  steps  to  se- 
cure the  application  of  the  money  insured  for  the  be^ 
nefit  of  the  estate.  ,1  presume,  that  if  a  court  of  equity 
would  assist  a  covenantee  to  have  the  money,  recovered 
under  the  policy  by  his  tenant,  expended  on  the  estate, 
it  would  render  the  same  assistance  to  an   assignee. 

(a)  2  AtkifiiSt  517. 

If 
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18f  1*  If  a  eourt  of  ^uity  will  not  inteiierei  either  for  the  one 
y^^  .  or  the  other,  still  this  covenant  is  as  beneficial  to  an 
Sr.^  assignee  as  it  was  to  the  eovenanjtee..  It  secures  to  the 
tenant  the  means  of  performing  his  covenant,  and  to  the 
landlord,  a  solvent  instead  of  a  ruined  tenant.  It  is  a 
covttiant  beneficial  to  the  owner  of  the  estate,  and  to 
no  one  but  the  owner  of  the  estate ;  and  therefore  may 
be  said  to  be  beneficial  to  the  estate^  and  so  directly 
within  the  principle  on  which  covenants  are  made  to  run 
with  the  land.  At  the  time  that  the  32  Hen.  8.  c.  31. 
fhis  passed,  an, immense  quantity  of  land  passed  from 
the  dissolved  monasteries  to  the  king,  and  from  the  king 
to  the  roost  favoured  and  powerful  of  his  subjects* 
Much  of  this  land  was  on  lease,  and  both  the  king  and 
his  parliament  muat  have  been  anxious  that  the  as- 
signees of  the  reversion  should  be  in  as  good  a  situation 
H  the  lessors  were.  This  statute  expressly  enacts,  "  that 
grantees  of  estates  shall  have  and  enjoy  the  like  advan- 
tages against  lessees,  their  executors,  &c.,  by  entry  for 
non-payment  of  rent,  or  for  doing  of  waste  or  other 
forfeitures  and  the  same  benefit  and  remedy  by  action 
for  not  performing  of  other  conditions,  covenants,  or 
agreements,  as  the  lessors  or  grantors  themselves  might 
have  had."  Lord  Coke  {Co.  Ldtt.  215.  b.)  limiu  the 
operation  of  these  general  words,  to  ^^  such  conditions 
as  are  incident  to  the  reversion  as  rent,  or  for  the  be- 
nefit of  the  estate."  He  adds  that  the  statute  does  not 
extend  to  **  covenants  for  payment  of  a  sum  in  gross, 
delivery  of  corn,  wood^  or  the  like."  A  sum  in  gross  is 
in  the  nature  of  a  fine  which  belongs  to  the  lessor,  and 
can  never  be  intended  for  an  assignee.  By  the  de- 
liveries of  corn  and  wood  were  meant  deliveries  of  those 
articles  at  the  mansion-lioase  of   the  lessor^  and  not 

rents 
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Toits  payable  in  corn  or  wood,  without  any  stipulation        18214 
ss  to  the  place  where  the  articles  were  to  be  delivered.        „ 

*  Verkok 

These  deliveries  at  the  mansion-house  were  inconsider-        a^ainu 
able  in  value,  alid  would  be  of  no  use  to  the  assignee, 
unless  he  became  the  assignee  of  the  mansion  as  well  as 
the  farm.    In  5  Cdke^  1&  it  Is  said,  <<  that  the  82  H.  8. 
waa  resolved  to  extend  to   covenants  which  touch  or 
concern  the  thiiig  demi^,  dnd  not  to  collateral  co- 
▼enanti."     In  Spencer*9  casls,  Moore^  159.,  the  sani^ 
doctrine  is  laid  down  in  the  saiti^  terms,  and  this  case 
is  put  by  Ganddy  J.,  and  assented  to  by  all  the  Judged 
afid  seijeantS)  <*  that  a  covenant  that  a  lessor  will,  ki 
th^  end  of  tb«  term,  ^ant  ^mother  lease  runs  with  ihh 
land.     The  covenant  here  mentioned  is  not  beneficial  to 
tfa6  estate  granted,  iti  the  strict  sense  of  the  words,  be- 
cause it  has  nd  effect  until  that  estate  \%  at  an  ehd,  buit 
it  is  beneficial  to  the  owner,  ^5  awHer^  and  to  no  othei* 
perBbn.    By  the  terms  coUaterdl  chbentmisy  which  do  hot 
pmss  to  the  assignee,  are  meant  feuch  as  ate  ben^cial  to 
the  lessor,  without  regard  to  his  cotitinuing  the  owner 
of  the  estate.  This  principle  will  reconcile  all  the  ttik€i. 
In  Webb  t.  Russell  (a).  Lord  Kenyon  considers  grantees 
or  assignees  to  stand  in  the  same  situation,  and  to  have 
the  same  remedy  against  the  lessees,  as  heirs  at  law  ot 
individuals,  or  successors  in  the  case  of  corporations,  h^d 
before  the  statute.     For  these  reasons,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

(«}  3  Term  JUp.  108.  ^ 
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Q^^'226.  Westcott  against  Hodges. 

^tered  ^  ^'  nr^^  declaration,  after  stating  the  appointment  of  the 
bond  to  the  defendant  to  be  a  subdistributor  of  stamps,  alleged 

king,  the  condi- 
tion of  which      that,  **  in  consideration  that  the  plaintiff,  at  the  request 

as  subdistribu-  ^f  the  defendant,  would  execute  a  certain  writing  obli- 
should wcl/wid  gatory  to  his  majesty,  in  the  sum  of  500/.,  as  a  security 
S  all*8Umped  ^^^  ^^^  defendant,  and  with  a  condition,  that  the  de- 
r^sho  1?'**  fendant  should  account  for  all  vellum,  parchment,  &c. 
ceive^and  he,   defendant,    promised   to   save    and    keep  plaintiff 

should  pay  to  *  ^  *     * 

thecommis.       harmless  and  indemnified  from  all  damages,  costs,  &c 

!^oners  the  du- 
ties payable  for    that  he  should  sustain  in  consequence  of  the  plaintiff's 

such  stamped  .  ,  .....  ,  ^    , 

▼ellum ;  and  executing  the  writmg  obligatory,  or  by  reason  of  the 

ofsuch^llwn,  defendant's  breach   of  the  condition  thereof."     Aver- 

laf^nifr**"  raent,  that  the  plaintiff  executed  the  bond,  that  defend- 

which  he  should  j^^j.  havinff  broken  the  condition,  and  the  bond  bavinir 

receiTe  on  ac-  °  o 

count  of  the       thereby  become   forfeited   to   the   king,  a  scire  facias 

duties  on  per-      ^  ° 

sonal  legacies  issued   against   the    plaintiff  and  defendant,    and  one 

coaches,    -rf.,  C  jR,  and  that  such  proceedings  were  thereupon  had, 

butor,  becomes  that  the  plaintiff,  to  avoid  paying  the  500/.  due  on  the 

Sue  in  a^-*  bond,  was  forced  to  pay  50/.  to  compromise  the  suit, 

^rwds*be.  *"^  *'^^  61/.  1 5.  dd.  for  his  costs,  charges,  and  expences. 

comes  bank-  Plea,  that,  before  the  commencement  of  this  suit,  de- 

rupt,  and  ob- 
tains his  certifi.  fendant  became  bankrupt,  and  that  the  cause  of  action 

cate.     Asci.  fa. 

having  after-      accrued  before  his  bankruptcy. 

upon  the  bond,        The  causc  Was  tried  before   GraJiam  Baron  at  the 

sureties,  paid      HaiUs  Summer  assizes,  1819,  when  a  verdict  was  found 

a  sum  of  mo- 
ney to  'compromise  the  suit,  and  a  certain  other  sum  in  defending  the  same :  Held, 
in  an  action  brought  by  the  surety  to  recover  these  suras  from  the  bankrupt,  tliat  A. 
was  a  person  "  surety  for,  or  liable  for,  a  debt'*  of  the  bankrupt,  within  the  meaning  of  the 
49  G»Z*  c.  121.  s>  8.;  and,  consequently,  that  the  latter  was  protected  by  his  certificate: 
Held;  also,  that  the  general  plea  of  bankruptcy  was  well  pleaded. 

for 
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for  the  plaintiff,   subject  to  the  opinion  of  the  Court  on        1821. 
the  foIiowinc[  case.  „" 

°  Westcott 

The  defendant  having  been  appointed  subdistributor  agnimt 
of  stamps  for  the  town  of  Ringwood^  in  the  county  of 
Southampton,  he,  together  with  the  plaintiff  and  one 
Finch  as  his  sureties,  on  the  6th  February,  18]  2,  entered 
into  a  joint  and  several  bond  for  500/.  to  his  majesty, 
the  condition  of  which  was,  tiiat  if  the  defendant  should 
well  and  truly  account  for  all  vellum,  &c.  duly  stamped, 
which  he  should  receive  from  the  commissioners  or  head 
distributor  of  stamps,  and  for  all  sums  of  money  which 
he  should  receive  on  account  of  the  duties  on  personal 
legacies  and  stage  coaches,  and  should  pay  to  such 
commissioners  or  head  distributor  the  duties  payable 
for  such  stamped  vellum,  &c. ;  and  also  the  price  of 
such  vellum,  &c.,  and  the  duties  received  by  him  in 
respect  of  personal  legacies  and  stage  coaches,  then  the 
obligation  to  be  void.  In  December,  1813,  the  defend- 
ant duly  rendered  to  the  head  distributor  of  stamps,  an 
account  of  the  money  due  from  him  as  subdistributor, 
by  which  he  made  himself  debtor  for  301/.  In  March, 
1814,  he  was  declared  a  bankrupt,  and  the  plaintiff  and 
one  Corbin  were  appointed  assignees,  but  no  dividend 
has  yet  been  made.  He  obtained  his  certificate  on  the 
23rd  of  May,  1814.  In  June,  1 8 1 5,  a  scire  facias  issued 
against  all  the  parties  to  the  bond  at  the  suit  of  the 
king,  and  the  plaintiff,  on  the  15th  November,  1817, 
paid  the  sum  of  50/.  to  compromise  that  suit.  The 
costs  of  defending  the  suit  amounted  to  61/.  Is.  9d.  For 
these  sums  the  present  action  was  brought. 

E.  Lfixves  for  the  plaintiff,  made  two  points,  first,  that 
the  statute  of  the  49  G.  3.  c.  121.  s.  8.  must  be  specially 
pleaded,  and  could  not  be  given  in  evidence  under  the 

general 
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J  821*       general  plea  of  bankruptcy,  given  by  stat.  5  G.  2.  c,  SO. 
,^^  5.  7.     Stedman  v.   Martinnant.  {a)      And  although    in 

oi;ni««<  that  case  the  immediate  point  in  judgment  was,  whe- 
ther  defence  given  by  the  49  G.  3.  was  available  under  the 
general  issue,  yet  it  appears,  by  a  subsequent  report  of 
the  case  {b\  that  the  defendant,  in  consequence  of  the 
deci^on  of  the  Court  upon  the  point  of  pleadipg,  after- 
wards pleaded  a  special  plea  of  bankruptcy.  It  was 
quite  incongruous  for  the  defendant  to  plead,  that  the 
cause  of  action  accrued  before  the  bankruptcy,  when 
he  meant  to  rely  on  a  particular  statute,  applicable  only 
to  the  case  of  its  having  accrued  after  the  bankruptcy. 
And  such  form  of  pleading  would  mislead  the  plaintiff, 
instead  of  giving  him  any  idea  of  the  true  nature  of  the 
defenqe.  The  words  of  the  statute  are,  that  the  bank- 
rupt should  be  discharged  of  all  demands  in  like  manner, 
to  all  intents  and  purposes,  as  if  the  surety  had  been  a 
creditor  before  the  bankruptcy;  but  it  does  not  give 
any  precise  form  of  plea,  much  less  does  it  require  the 
same  form  of  plea  as  is  given  by  the  stat.  5  G.  S.  c.  30. 
s.  7*  Sf^condly,  the  bond  is,  in  its  nature,  wholly  in* 
capable  of  valuation ;  and  therefore  not  proveable  under 
the  commission,  The  Overseers  of  St.  Martin  v.  War-- 
ren.  (c)  It  is  a  bond  for  the  performance  of  several 
things,  the  non- performance  of  which  would  only 
entitle  the  plaintiff  to  unliquidated  damages,  and  it 
cannot  be  treated  as  a  divisible  bond,  so  as  to  allow  it 
to  be  proved  under  the  commission  for  damages  arising 
by  the  breach  of  one  part  of  the  condition,  leaving  the 
bond  still  in  force  as  to  the  residue,  Taylor  v.  Young,  {d) 

(a)  12  East,  664.  (b)  13  Eait,  427. 

(c)  1  Mwnu  i  Aid.  495.  {d)  $  Sam,  ^  Aid.  SSS. 

The 
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The  statute  49  G.  3.  c.  1£1.  s  8.  was  not  meant  to  dis-        182  U 

charge  the  bankrupt  from  any  demand,  in  respect  of      wmtcoit 

payment  made  after  the  commission,  where  he  would        asatn^ 

not  have  been  discharged  from  it  by  the  statute  5  6.  t. 

c.  SO.  if  payment  had  been  made  before  the  bankruptcy. 

Bat  this  case  is  not  within  that  statute ;  first,  because 

the  plaintiff  was  not  surety  for  any  debt ;  secondly,  he 

had  not  paid  the  whole  debt,  or  any  part  thereof,  in 

diachai^  of  the  whole.     If  there  was  any  debt,  it  was 

the  penalty  of  the  bond ;  and  even  if  the  damages  sought 

to  be  recovered  by  the  crown,  are  considered  as  the 

debt,  the  5(tf.  paid  by  way  of  compromise  for  it,  was 

not  a  legal  discharge  of  the  debt  without  a  release* 

Kteh  V.  SuHon.  (d)     Thirdly,  the  statute  did  not  con* 

template  the  case  of  a  surety  in  a  bond  to  the  king,  but 

to  a  common  creditor  only  who  might,  or  might  not, 

prove  his  debt  under  the  commission,  and  be  barred  by 

such  proof;  whereas  there  is  no  instance  of  the  crown 

proving  under  a  commission  of  bankrupt,  nor  is  the 

king  barr^  by  any  of  the  statutes  of  bankruptcy,  not 

being  specially  named  in  them. 

Abbott  C.  J.  I  am  of  opinion,  that  the  plea  is  good 
both  in  form  and  substance,  and  that  this  case  falls 
within  the  49  G.  3.  c.  12 1,  s.  8.  The  words  of  that 
statute  are  very  large.  It  enacts,  '^  that  where,  at  the 
time  of  the  issuing  of  the  commission,  any  person  shall 
be  surety  for,  or  liable  for  any  debt  of  the  bankrupt,  it 
shall  be  lawful  for  such  surety,  or  person  liable,  if  he 
shall  have  paid  the  debtf  or  any  part  thereof,  in  dis- 
charge of  the  whole  debt,  although  he  may  have  paid 

M  5  9att,  130. 

the 
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1821.       tke  same  after  the  commission  shall  have  issued,  and 

the  creditor  shall  have  proved  his  debt  under  the*  com- 

ajftmut        mission,  to  stand  in  the  place   of  the  creditor  as  to  the 
dividends  upon  such  proof,  and  when  the  creditor  shall 
not  have  proved  under  the  commission,  it  shall  be  law- 
ful for  such  surety  or  person  liable,  to  prove  his  demand 
in  respect  of  such  payment  as  a  debt  under  the  com- 
mission, not   disturbing  the  former  dividends,  and  to 
receive  a  dividend  proportionably  \\ith  the  other  credi- 
tors taking  the   benefit  of  such  commission,  notwith- 
standing such  person  may  have  become  surety  or  liable 
for  the  debt  of  the  bankrupt,  after  an  act  of  bankruptcy 
had  been  committed  by  such  bankrupt,  aud  every  person 
against  whom  such  commission  of  bankrupt  has  been 
awarded,  and  who  has  obtained  his  certificate,  shall  be  dis- 
charged of  all  demands,  &c."    In  order  to  bring  the  case 
within  the  statute,  it  is  not  necessary  that  the  principal 
creditors  hould  be  enabled  to  prove,   or  that  the  bank- 
rupt should  be  discharged  by  his  certificate,  if  he  does 
not ;  and  it  seems  to  me,  that  this  case  does  not  difier 
from  the  case  of  a  surety  in  a  bond  to  a  private  person. 
It  has  been  contended,  that  this  is  not  to  be  considered 
as  a  debt,  but  we  are  of  opinion,  that  it  may  be  consider- 
ed as  a  debt  in  the  strictest  sense  of  the  word.     In  the 
first  place,  the  penalty  might  be  sued  for  as  a  debt  at 
law.     Besides,  debts  may  arise  out  of  the  breach  of  the 
condition  of  a  bond  framed  as  this  is.     For  a  debt  is 
thereby  created  as  much  as  in  the  case  of  a  contract  for 
goods  sold  and  delivered,  or  money  had  and  received. 
For  these  reasons,  we  are  all  of  opinion,  that  this  is  a 
case  coming  within  the  section  of  the  statute.     Another 
point  has  been  made  upon  the  form  of  the  pleadings, 
viz.  that  the  bankruptcy  should   have  been  specially 

pleaded ; 
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plttded.      ^We  are,  howeveri  of  opinion,  that  the  gene-        J  821. 

ral  plea  is  aafficient  in  this  case.    There  is  do  dedskm 

to  8hew,-that  the  plea  in  the  general  form  will  not  do.       ag(Aui 

Now  the  49  6.  3.  c.  121.  s.  8.  enacts,  <<  tliat  the  bank- 

ropt  who  hasy  or  shall  obtain  his  certificate,  shall  be  dis* 

diarged  at  the  suit  of  every  such  person,  having  so  piod, 

or  bdtpg  tbweby  enaUod  to  prove  as  afiaoresaid^  or  to 

s^nd  in  the  place  of  such  creditor  as  Bfi>r«88td,  with 

^Pig^d  to  his .  debt  in  respect  of  suretyship  or  liability, 

in  like  manner  to  all  intents  and  purposes,  as  if  such 

person  had,  been  a  creditor  before  the  faankmplqr.'' 

^ow  wa  t^ink  the  obvious  meaning  of  this  is,  that  the 

bai^urupt  should  liave  the  same  benefit  of  a  precise 

form  i^-  pleading'  as  ,if  the  debt  had  arisen  before  tht 

bankruptcy,  and  that  a  payment  made  by  a  surety  i^ker 

the  bankruptcy,  places  the  party  in  the  same  situation 

as  if  vh»  payment  bad  been  made  before  the  bankruptcf 

by  any  other  person.    We  are  therefor^  of  ofinioOf 

that  the  plea  is  good  both  in  substance  and  form,  and 

consequently  that  the  postea  must  be  delivered  to  the 

defendant. 

Judgment  for  defendant* 


Vol.  V. 
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1821. 


jfcmdny,  Dqe  Dcm,  JoHN  HuRRELL  and  Edward  Liver- 

MORE  against  Robert  Devereux  Fancourt 
HuRRELL  and  Others. 

h^*bShTe!d^'  TTJECTMENT,  to  recover  the  possession  of  certain 

and  penonal  premises  in  the  county  of  Essex.     The  cause  was 

estate,  after  ^                                             ^ 

giving  several  tried  at  the  Essex  Spring  assizes,  1 820,  before  Garrow  B., 

pecuniary  legs- 

des,  bequeath,  when  the  jury  found  a  verdict  for  the  lessors  of  the 

and  residue  of  plahitiff,  subject  to  the  opinion  of  the  Court,  on  the  fol- 

his  estateand  « 

effects,  what-  lowing  case. 

^^^^i^er.  to  On  the  21st  of  Mcn/j  1805,  Moses  HurreU  the  elder, 

*™»**f^  ^^^  beinff  seised  in  fee  of  the  freehold  premises  in  question, 

executors,  ad-  o                                                               r                       t                ^ 

ministrators,  mnj  being  also  possessed  of  personal  property,  made  his 

upon  trust ;  last  will,  dulv  executed  to  pass  real  estates,  as  follows  : 

that  they 

should,  out  of  I  give  unto  my  sons,  John^  Aaron,  Williavi,  Charles,  and 

such  reudue  of 

the  monies  and  Thomas,    and^to  my  daughters,  Susanna  and  Rebecca, 

should  die  pos-  ^^  ^um  of  100/.  a-picce,  to  be  paid  to  such  of  them  as 

•^~?^f*^  shall  be  under  the  age  of  21  years  at  the  time  of  my 

uidcultii^  decease,  upon  their  attaining  the  respective  ages  of  21 

in  his  posses-  years ;  and  to  such  of  |hem  as  shall  have  attained  their 

sion  for  the  re-  ^             ^ 

mainderofhis  respective  ages  of  21    years  at    that  time,  within  six 

temi  therein^ 

for  the  joint  months  after  my  decease  ;  with  benefit  of  survivorship 

certainof  his  among  them,  in  case  of  the  death  of  any  or  either  of 

ten^Serein'**^  '  them   under  the  age  of  2 1  years.     And  as  I  have  al- 

"fj?*^*  ^^'  ready  provided  for    my  son  Moses,  and  my  daughter 

ation  of  the  Sarah,  the  wife  of  Edward  Livemiore,  I  do  hereby  only 

said  term,  upon  ^         j 

further  trust,  give  them  the  sum  of  10/.  a-piece  for  mourning,  to  be 

to  sell  and  dis-  ° 

pose  of  such 

roidue  of  his  estate  and  effects,  or  such  effects  as  should  then  be  upon  his  said  farm,  and 

to  divide  the  money  arising  therefrom  among  his  said  sons  and  daughters  :     Held,  that  the 

testator's  real  estate  did  not  pass  by  this  will. 

paid 
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paid  to  them  respectively  within  six  months  after  my        18il. 
decease.     And  after  payment  of  the  aboTe-mentionad      ^      ~ 

\  Doe  deqiy 

legacies,  my  just  debts,  funeral,  testamentary,  and  other      Hcjeexll 

offiinti 

incidental  expences,  I  give  and  bequeath  all  ike  rest  Hauuux. 
aud  residue  of  my  esiaie  and  effects  whatsoever  and  wkere^ 
soever^  unto  my  brother,  Aaron  Hurrellj  my  said  son  John^ 
and  my  said  son>in-iaw,  Edward  Uvermore^  their  exe- 
cutors, administrators,  and  assigns,  upon  the  following 
trusts ;  that  is  to  say,  upon  trust,  that  they  shall,  out  of 
soch  residue  of  the  monies  and  effects  that  I  shall  die 
poesessed  of,  carr}'  on,  manage,  and  cultivate  the  fiurm 
now  in  my  poesessioU)  for  the  remainder  of  my  term 
and  interest  therein,  for  the  joint  advantage  of  my  said 
sons,  JMn,  Aaron^  fVUUauh  Charles^  and  Thomas,  and  my 
siud  daughters,  Susanna  and  Rebecca ;  and  at  the  expir* 
alion  of  the  said  ternif  upon  further  trust,  to  sell  such 
reiidtte  of  my  estate  and  effects,  or  such  effects,  as  shall  , 

then  be  upon  my  farmy  and  divide  the  money  arising 
among  his  said  lasc-mentioued  five  children.  And  I  do 
hereby  appoint  my  brother  Aarou  HwreU,  my  said  son 
JokHf  and  my  son-in-law,  Edward  Livermorej  executors  of 
this  my  will." 

The  testator  died  in  February  1807f  and  on  the  2Sth 
March,  1808,  the  will  was  duly  proved  by  the  executors. 
The  tenant  in  possession  of  the  estate  under  the  tes- 
tator, after  his  death,  paid  one  Imlf-year's  rent,  due  for 
the  premises,  at  Lady^day,  1 807,  to  the  lessors  of  the 
plaintiff,  who  are  the  surviving  devisees  in  the  will,  and 
to  the  said  Aaron  HmitU,  since  deceased ;  after  which 
payments,  the  said  Robert  Devercux  Faficourt  Hur^ 
reU  being  the  heir  of  the  testator,  in  that  diaracter 
and  right,  enter^  into  possession  of  the  estate  and  pre- 

C  2  mises. 
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mises,   and  he,    together  with   the    other   defendants, 
hath  thence  and  hitherto  retained  possession  thereof. 

Sugderij  for  the  plaintiff.  The  real  estate  passed  by 
this  will  to  the  trustees.  The  object  of  the  testator  was 
to  provide  for  all  his  children,  and  he  gives  and  be- 
queaths all  the  residue  of  the  estate  and  effects  to  the 
trustees,  for  that  purpose.  If  the  will  had  stopped  here, 
it  is  quite  clear  that  the  real  estate  would  have  passed 
by  those  words ;  but  it  goes  on,  "  In  trust,  out  of  such 
residue  of  the  monies  and  effects,  to  manage  bis  farm 
to  the  end  of  his  term."  It  may  therefore  be  said,  that 
the  testator  only  meant  to  give  to  them  the  residue  of 
his  monies  and  effects ;  but  then  the  trustees,  at  the  ex- 
piration of  the  term,  are  directed  to  sell  and  dispose  of 
the  residue  of  his  estate  and  effects^  and  therefore  the 
testator  must  have  intended  more  to  pass  than  his  mo- 
nies and  effects.  Besides,  the  real  estate  will  pass  under 
these  words,  provided  it  appear,  from  the  other  part  of 
the  will,  that  he  intended  it  to  pass.  Doe^  Lessee  of 
Wall  v.  Ltanglands  {a)^  and  Doe^  dem.  Andrea)  v. 
Lainchbwy.  {b)  Now  here,  by  the  use  of  the  words, 
**  residue  of  his  estate  and  effects,"  it  does  appear,  that 
the  testator  meant  the  real  estate  .to  pass. 


H.  J.  Step/ten^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  We  are  all  clearly  of  opinion,  that 
the  testator  did  not  mean  that  his  real  estate  should 
pass  by  this  will.  We  must  collect  the  intention  from 
the  whole  context  of  the  will.    There  can  be  no  doubt. 


(a)  14  East,  370. 


{0)  1 1  East,  eCK). 


that 
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that  words,  which,  in  their  technical  sense,  generally        1821. 
denote  personal  property,  will  pass  the  real  estate,  if      — — • 
such  appears  from  the  whole  of  the  wiU,  taken  together,      Hueeul 
to  have  been  the    intention   of    the  testator.     It  is     H^ubli.  * 
quite  clear,  that  the  testator  here  intended  that  his  per- 
sonal property  only  should  go  to  the  trustees.     The 
bequest  is  to  them,  their  executors,  administrators,  and 
assigns ;  the  word  **  heirs'*  is  not  used.     That  circum- 
stance is  not  indeed  very  strongly  to  be  relied  on ;   but 
it  is  not  to  be  altogether  rejected  in  construing  this  will. 
The  nature  of  the  trusts  clearly  shews,  that  the  testator 
meant  to  bequeath  his  personal  property  only,  for  the 
trustees  are  directed,  out  of  such  residue  of  the  nlonies 
and  effects,  to  manage  the  farm  for  the  remainder  of  his 
term.    Now  the  real  estate  was  not  applicable  to  such  a 
purpose,  for  the  trustees,  at' all  events,  had  no  power  to 
sell  any  part  of  the  estate  bequeathed  to  them,  until 
the  end  of  the  term.     Then  the   testator  directs  the 
trustees,  at  the  expiration  of  his  term,  to  sell  such  re- 
sidue of  his  estate  and  effects ;  or  suck  effects  as  shall  be 
upon  his  said  farm.     It  appears  to  us  therefore,  that, 
by  using  the  latter  word,  he  himself  has  furnished  a 
comment  upon  the  words  the  residue  of  his  estate  and 
effects ;  and  that  by  those  words,  he  meant  only  such 
estate  and  effects  as  constituted  personal  property.     In- 
asmuch,   therefore,   as    it  was   not   necessary  that  the 
trustees  should  take  the  real  estate,  and  as  it  was  not 
suitable  to  the  purposes  of  the  trust,  we  are  of  opinion 
that  the  real  estate  did  not  pass  by  the  will,  and  con- 
sequently, tha    there  must  be  judgment  for  the  defend- 
ants. 

Judgment  for  defendantSf 


C8 
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1831. 


J^imibv,  Steele  aeainst  Manns. 

^^Tmgpur.  fjijjg  plaintiff  declared  in  debt  upon  the  statute 
estate  finee  from         2  and  3  JEdwQrd  6»  c.  13.,  aa  the  farmer  and  pro- 

rectoruur  tithe, 

witharij^tof    prfetor  of  the  tithes  of  corn  arising  from  lan4  in  the 

commonthereto 

annexed;  the  parish  of  Cothaitigtonf  in  the  county  of  Sotttiampton, 
afterwards  in-  against  t^e  defendant  as  occupier  of  land  in  that  parish, 
an  act  of  par-  wd  charged  that  the  defendant  bad  carried  away  bis 
ccrti^^iand  ^^^  witbput  setting  out  the  tithe,  whereby  an  actioif 
^^^o£^  bad  zeroed  to  the  plaintiffi  to  demand  and  have  of  the 
bis  said  rig^t  of  defendant  treble  the  yalue  of  the  Mid  tithe.     Plea  nil 

common:  ^     .      . 

Held,  that  no    debet.    At  the  trial  b^ore  Graham  Baron  at  tlie  Sum- 
tithe  was  pay- 
able in  respect    mer  assizes,   1819|   for  the  county  of  Soulkamptonf  a 

land.  verdict  was  found  for  the  plaUitiff,  aubject  to  the  opinion 

of  tlie  Court  op  the  following  case. 

The  plaintiff  claimed  t^^e  titbea  in  question,  a»  the 
tenant  for  an  unexpired  term  of  years,  of  Sir  Uucas 
Curtis^  the  lay  impropriatpr  of  the  rectorial  tithes  of  the 
parish  of  Catkeringtan.  By  W  inclosure  act  of  the 
50  G«  S.  c.  218.  for  disafforesting  the  forest  of  BicTf  in 
the  county  of  Sotdhampton^  apd  for  inclosing  the  open 
commonable  lands  within  the  forest,  after  reciting  (sec- 
tion 41.)  that  the  TiOO  acres  of  land  thereby  vested  in 
his  majesty,  being  taken  out  of  different  parishes,  the 
persons  entitled  to  the  tithes  of  suph  parishes  might  be 
injured  thereby,  it  wi^  en^ted,  that  out  of  the  said 
open  commonable  lands  thereby  directed  to  be  divided 
and  inclosed,  allotments  should  be  made  to  the  persons 
entitled  to  the  tithes  of  such  parishes,  of  so  much  land 
as  should  be  in  the  judgment  of  the  commissioners,  a 

full 


Mavsi. 
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fttU  oompeDsalion  for  such  injury.  And  it  was  fiirtbcr  1821. 
enacted  (section  42.)  that  the  commissioners  should^ 
in  the  next  place,  allot  the  residue  of  the  said  open 
aMnuonable  lands  and  grounds  respectively  to^  and 
uaoog  the  persons  entitled  to  commonage.  ^^  Pro-^ 
▼ided,  (section  4d,)  that  nothing  in  the  said  act  shall 
extend,  or  be  construed ,  to  extend,  so  as  to  prejudice^ 
lessen,  or  defeat  the  right,  tide,  or  interest  of  the  several 
rectors,  viears)  and  lay  impropriators  of  the  several  and 
respecdve  parishes,  townships,  hamlets,  or  places  of 
Sobertanf  HmrMetan^  CatheringtoTif  &c«  or  any  person  or 
persons  whomsoevert  in,  or  to  any  tithes,  great  or  small, 
arising  or  renewing  oat,  or  payable  ibr,  or  in  respect  of 
any  lands,  tmements,  hereditaments,  within  the  same 
aerovl  parishes,  &c  but  such  great  and  small  tithes 
8b»U  be  paid  and  payable^  at  all  times  her^fter,  in  such 
and  tbe  same  manner  as  they  would  have  been,  in  case 
this  act  had  not  been  made."  Before^  and  at  the  time 
of  passing  of  this  act  of  parliament,  JoAn  Ring  esquire 
was  the  owner  of  an  estate  at  Love  Dean^  in  the  parish 
of  CaiieringUmf  and  the  tithes  arising  from  such  estate^ 
fiir  which  estate,  as  consisting  of  120  customary  acres 
of  arable^  pasture^  and  coppice  land,  in  the  occupation  of 
Edmard  MamnSf  free  from  rectorial  tithe,  (but  which 
tithe  had  been  purchased  with  the  estate,)  situate,  and 
being  at  Lave  Dean^  in  the  parish  of  Catherington^  he 
claimed  a  right  of  common  from  the  commissioners 
under  the  foregoing  act,  who  thereupon  awarded  to 
Mr.  liingf  in  right  oF  the  last  mentioned  estate^  five 
acres  and  1 7  perches  of  the  open  and  commonable  lands 
of  the  forest  of  Bier^  situate  in  the  parish  o(  Catbetington. 
The  defendant,  Jo/in  Mannsy  became  the  tenant  of  two 
acres,  part  of  such  five  acres  and  1 7  perches  so  aHotted 

C  4  to 
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1821*  toMr.Eingi  and  in  the  year  18I7|  sowed  such  two 
^ggg^  aeres  with  oats,  and  afterwards  cut  and  carried  away 
<yNi*  the  crop  without  setting  out  the  tithe.  The  tithe  was 
demanded,  but  refused,  on  the  ground  that,  as  the 
allotment  had  been  made  in  respect  of  land  not  paying 
titbe^  the  allotted  lands  were  exempt  from  the  payment 
of  tttbe. 

Selm/tt  for  the  plaintiif,  contended,  that  he  was  en- 
titled to  recover.  It  does  not  appear,  whether  the 
right  of  common,  in  respect  of  which  the  allotment 
was  made,  was  tithe  free.  The  language  of  the  con- 
veyance might  or  might  not  be  large  enough  to  convey 
to  Mr.  Ring  the  tithes  of  the  common.  In  Lord 
Gwydir  v.  FaaJces  (a)  it  was  holden,  that,  by  a  grant  of 
all  tithes  arising  out  of,  or  in  respect  of  farms,  lands,  &c. 
the  tithes  arising  out  of,  and  in  respect  of  common 
appurtenant  to  such  farms  or  lands  will  pass.  Here, 
however,  no  conveyance  is  stated,  and  it  is  rather  to  be 
collected  from  the  language  of  the  case,  that  the  tithes 
of  the  estate  alone,  and  not  the  tithes  of  the  right  of 
common  appurtenant  to  such  estate,  had  been  pur- 
chased. If  this  view  of  the  case  be  correct,  it  can 
hardly  be  contended,  that  the  common  being  liable  to 
the  tithes,  the  allotment  in  lieu  of  it  would  be  exempt. 
Indeed  the  contrary  would  follow,  as  appears  from 
Motwaster  v.  Watson*  (b)  But  admitting  that  the  right 
of  common  were  tithe  free,  would  it  be  a  necessary  con- 
sequence, that  the  land  allotted  in  lieu  thereof  should 
also  be  tithe  free?  The  demand  of  the  impropriator  in 
the  present  case,  is  a  demand  of  the  tithe  of  com.     Bnt 

(a)  7  T'Jt'  (»H.  W  3  Burr*  1375.     1  HL  402.  S,C. 

aovn 
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com  could  not  be  part  of  what  grew  upon  the  com-  t9th 
mon ;  the  tithes  that  arose  in  respect  of  the  common^  ^ 
could  onlj  have  been  tithes  of  agistment,  or  of  lambs,  S''^ 
calvei,  wool,  milk,  and  other  things  that  could  be  Ae 
produce  of  a  common.  Suppose  the  owner  of  a  farm, 
liable  to  tithes  of  com,  and  also  to  an  agistment  tkbe^ 
should  agree  with  the  person  that  he  should  hold  hu 
land  free  of  agistment  tithe,  and  afterwards,  upon  a  de- 
mand made  of  the  tithes  of  com,  should  plead  this 
agreement,  it  would  hardly  be  considered  as  an  answer 
to  the  demand.  The  case  of  StocktJoeUv.  Terry  (a)  is 
distingsishable  from  the  present;  for  there  there  was  an 
CEpresfc  agreement,  that  the  parties  should  enjoy  their 
rights  in  severalty,  as  they  did  their  rights  of  common. 
And  Lord  Harimicke  in  delivering  his  opinion,  mainly 
rdied  en  that  agreement.  Here  there  is  no  such  ex- 
press agreement,  and  none  can  be  implied ;  for  a  claim 
of  tithe  can  only  be  discharged  by  special  words*  Por- 
kins  V.  Hmde.  {b) 

£.  Laws  contr^  was  stopped  by  the  Court. 

*  Abbott  C.  J.  I  am  clearly  of  c^inion,  that  the 
plaintiff  is  not  oititled  to  recover.  The  facts  are  these, 
JtJm  Ring  being  the  owner  of  an  estate  of  1 20  acres, 
and  the  tithes  arising  therefrom,  (which  tithes  he  had 
purchased  with  the  estate^}  had  allotted  to  him,  under 
an  inclosure  act,  certain  land  in  lieu  of  a  right  of  com- 
mon appurtenant  by  custom  to  his  estate,  llie  plain- 
tiff, who  is  the  tenant  of  the  lay  impropriator,  claims 
tithe  in  respect  of  such  allotted  land,  and  the  question 

(a)  1  FfJ.  117,  (6)  CroiElis,  161. 

sul>> 
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1821.       substantially  is,  whether  the  lay  impropriator,  who  has 
s^d  the  tithe  of  the  estate,  is  entitled  to  the  tithe  of 


mgmu  land  allotted  to  the  owner  of  th^t  estate,  in  lieu  of  a 
right  of  common  which  was  appurtenant  by  custom  to 
the  laud.  It  is  quite  dear,  that  after  the  lay  impro- 
priator bad  thus  sold  the  tithes  of  the  estate,  no  tithe 
was  payable  at  least  before  the  passing  of  the  inclosure 
aot*  Before  the  sale,  the  tithe  was  payable  equally  in 
rtepect  of  all  cattle  feeding  on  the  enclosed  as  on  the 
eommon  land.  When  the  lay  impropriator  sold  the 
tithes  of  the  estate,  he  therefore  sold  all  the  tithes  in 
^  respect  of  all  cattle  feeding,  both  upon  the  enclosed 
and  the  con^ippn  land.  And  I  am  of  opinion,  that 
inasmuch  as  no  tithe  was  payable  before  the  inclosure 
act,  in  resi>ect  of  the  cattle  feeding  on  the  common 
land^  no  tithe  is  payable  now  in  respect  of  the  land 
allotted  to  the  owner  of  the  estate,  in  lieu  of  such  right 
of  eommou.  This  case  is  very  distinguishable  from  the 
case  of  Moncaster  v.  Watson  (a),  for  the  land,  in  respect 
of  which  the  allotment  was  there  made,  was  not  wholly 
free  from  the  payment  of  tithe;  the  exemption  claimed 
was  merely  from  the  tithe  of  corn,  grain,  and  hay, 
neither  of  which  the  common,  while  uninclosed,  was 
capable  of  producing.  The  tithe  of  agistment  would 
therefore  remain  payable,  notwithstanding  the  ex- 
emption. Here,  the  owner  of  the  land  is  the  owner  of 
the  tithes,  for  the  effect  of  the  conveyance  must  have 
been  to  make  the  owner  of  the  estate  the  owner  of  all 
the  tithes  of  the  land,  and  I  am  of  opinion,  that  the 
owner  of  the  estate  becomes  the  owner  of  the  tithes  of 
land  allotted  to  him,  in  respect  of  a  right  of  common 

(a)  Z  Burr,  1375. 

appur- 
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^portemml  to  tbat  estnU.    Tbe  postea  must  therefore        IbiU 
be  deli^pered  to  the  defendant.  -^^^ 


HoLBOYO  J.  I  am  of  the  same  opinioD.  1  am  quite  ^^"t- 
satisfied,  from  the  case  of  Slockwell  v.  Terry^  and  the  rea- 
^ning  of  Ix)rd  Kenyan  in  the  ca^e  of  Lord  Gwydir  v. 
Foak^s  {a)y  that  the  plaintiff  is  not  entitled  to  the  tithes 
of  the  ^allotted  land,  but  that  the  person  who  is  entitled 
to  the  tithes  arising  out  of  the  estate,  is  also  entitled  to 
the  tithes  arising  out  of  the  allotted  land,  in  like  manner 
4U  be  would  have  been  entitled  to  tithes  arising  out  of 
the  beneficial  enjoyment  of  the  right  of  common  ap- 
purtenant to  that  estate,  in  case  the  indosure  act  had 
never  passed,  {p) 

BifST  J.  eoncui^ed. 

Judgment  for  defendfuit. 

(«)  7  T.  Jt.  t4\,  (6)  Bayify  J.  wts  ihsettt  tt  Gbambtri. 


Hudson  agamt  Ghangeb.  f^r^'u 

•^  October  24th. 

ASSUMPSIT  for  the  price  of  coals.     Thedeclar-  The  owner  of 
Y  •  t  goods  being 

ation  contamed  two  special  counts  on  a  contract  indebted  to  m 
between  the  parties,  and  also  counts  for  goods  sold  and  amount  ex- 

ceeding  their 
value,  consigned  them  to  him  for  sale:  the  factor^ being  also  similarly  indebted  to  /.  S*, 
sold  the  goods  to  him.  The  factor  afterwards  became  Iwnkrupt ;  and  on  a  settlement  of 
accounts  between  /.  S.  and  the  assignees,  /.  S.  allowed  credit  to  them  for  the  price  of  the 
goods,  and  he  then  proved  the  residue  ot  his  claim  against  the  estate :  Held,  that  as  the 
factor  bad  a  lien  on  the  whole  price  of  the  goods,  such  settlement  of  accounts  between  the 
▼endee  and  the  assignees  afforded  a  good  answer  to  an  action  against  the  vendee  for  the 
prica  of  the  goods,  brought  either  by  or  on  the  account  of  the  original  owner. 

By  47  G»  3.  tess  2.  c.  28.  t.  29.,  '*  All  contracts  for  coals  are  to  be  fairly  entered  in  a 
book  to  be  kept  by  the  factor,  subscribed  by  the  buyer ;  and  a  copy  of  s^ch  contract  is  to  be 
delivered  by  the  factor  to  the  clc^k  of  the  market,  within  an  hour  after  the  close  of  the 
market.'*  A  factor  having  coals  consigned  to  him  for  sale  by  ^  ,  sold  the  same,  and  entered 
the  contract  in  his  book  as  having  been  made  for  C. ,  the  master  of  the  ship.  It  was  not 
e^cd  by  the  purchaser  |  but  in  the  copy  delivered  to  the  clerk  of  tho  market,  the  pur- 
cfaoacr's  name,  as  well  as  that  of  the  factor,  was  inserted  :  the  factor  had  no  authority  to 
insert  the  name  of  the  master  in  his  contract)  but  It  wks  a  common  pnutlcein  the  coal  trade 
so  to  do.  Query,  whether,  under  the  circiunstanoes,  an  action  might  be  brought  in  the 
iMsne  of  C.  for  the  price  of  tlie  coals. 

delivered* 


Grancxr. 


28  CASES  IN  MICHAELMAS  TERM 

1821.        delivered.     At  the  trial  before  Lord  EUenborough  C.  J., 
"""""        at  the  sittings  after  Michaelmas  term,   1817,  a  verdict 

Hudson 

against       was  found  for  the  plaintiff  for  1 1 OZ.  6s,  Gd.y  subject  to 
the  opinion  of  the  Court  on  the  following  case : 

The  plaintiff  was  the  owner  or  master  of  the  ship 
Maria^  and  was  employed  in  the  coal  trade  by  one  John 
HallaweUy  who  was  owner  of  the  cargo  of  coals  by  that 
ship,  a  part  of  which  was  the  subject  of  this  action. 
The  ship  and  cargo  were  addressed  by  HaUamell  to 
Robert  Clark,  a  factor.    On  the  10th  o(  Aprils  1816,  the 
defendant  agreed  with  Clark  to  purchase  of  him  part 
of  the  Marians  cargo,  and  in  the  contract  entered  by 
the  factor  in  his  book,  the  coals  were  stated  to  be  pur- 
chased of  Robert  Clark,  factor  for  Hudson,  master  or 
owne^r  of  the  ship  Maria.     It  was  not  signed  by  the 
defendant,  or  any  person  by  him  authorised,  but  in  the 
copy  delivered  by  the  factor  to  the  clerk  of  the  market, 
the  names  of  the  defendant  and  of  the  factor  were  in- 
serted at   full  length.     By  the  47  G.  3.   sess.  2.   c.  6'^. 
(local  and  personal)  sec.  29.,  it  is   enacted,  ^^  that  all 
contracts  for  coals  between  buyer  and  seller,  shall,  by 
the  crimp  factor,  be  fairly  entered  with  the  conditions 
thereof,  and  price  of  such  coals,  in  a  book  to  be  kept  by 
such  crimp  factor,  subscribed  by  such  buyer,  and  by  the 
crimp  factor,  with  their  names  written  at  full  length, 
and  a  true  and  perfect  copy  of  such  contract,  and  the 
price  of  such  coals,  shall  be  delivered  by  such  crimp  or 
factor  to  the  clerk  of  the  market,  within  one  hour  after 
the  close  of  the  market  on  that  day,  for  the  inspection 
of  any  person."      Clark  was  authorised  by  HallorweU, 
not  only  to  sell,  but  to  receive  the  price  of  the  coals. 
Hudson  bad  no  interest  in  the  cargo,  and  his  name  was 
imerted  in  the  contract  without  his  authority,  it  being 

the 
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the  usual  practice  so  to  insert  the  name  of  the  master.         1881. 
The  coals  were  delivered  to  the  defendant,  pursuant  to 
the  contract.     In  June,  18  J  6,  Clark  became  a  bankrupt.         againsi 
At  the  time  of  the  purchase,  Clark,  who,   for  a  con- 
siderable  time,  had  had  dealings  with  the  defendant, 
was  indebted  to  him  in  272L  5s.  4(/.,  for  money  lent  and 
advanced  to,  and  paid  for  Clark  in  the  regular  course 
of  business;  and  in  the  month  of  January,  1817,  prior 
to  the  plaintiff  bringing  this  action,   an   account  was 
settled  between  the  defendant  and  the  assignees  under 
Clark's  commission,  in  which  the  assignees  allowed  the 
defendant  to  deduct  the  price  of  the  coals  from  the  debt 
due  to  the  estate,  and    he    then  proved  the   balance 
under  the  commission.     At  the  time  of  the  sale  of  the 
coals,  and  continually  from  thence  up  to  the  time  of  the 
bankruptcy  of  Clark,  HaUowell  (who   has   also   since 
become  bankrupt)  was  indebted  in  a  considerable  sum 
to  Clark,  and  after  giving  credit  to  Hallamell  for  the 
price  of  the  coals  on  the  Maria,  the  balance  remained 
considerably  in  favour  of  Clark. 

F.  Pollock  for  the  plaintiff.  This  action  is  main- 
tainable in  the  name  of  Hudson,  because  he  was  the 
person  whose  name  was  entered  in  the  book  of  the 
factor,  and  also  in  the  copy  delivered  to  the  clerk  of  the 
market.  The  defendant,  therefore,  might  have  learnt 
with  whom  the  contract  was  made,  and  he  cannot  now 
be  allowed  to  say,  that  the  contract  was  not  made  witii 
the  present  plaintiff.  If  the  defendant  had  signed  the 
contract,  as  required  by  the  AT  G.  3.  c.  68.,  there  can  be 
no  doubt  that  the  plaintiff  might  have  sued.  Assuming 
however,  that  the  action  was  maintainable  in  the  name 
of  Hudson^  the  settlement  which  has  take^n  place  between 

the 
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1891.       the  deftndsRt  and  the  assi^ces  of  the  bankrupt,  cannot 
J    "^        operate  as  any  answer  to  tho  present  action,  for  admit-^ 
ugaiiut        tinff,  that  this  case  must  be  considered  as  if  the  action 
wero  brought  in  the  name  of  HaUowell^  this  settlement 
took  place  after  the  bankruptcy  of  Clarkj  and,  although 
a  payment  to  him  before  his  bankruptcy  would  have 
been  a  valid  payment,  as  against  his  principal,  because 
he  had  authority  to  receive  the  money,  yet  his  bank- 
ruptcy was  a  revocation  of  that  authority,  and  therefore 
the  payment  was  not  made  to  an  agent  authorised  to 
receive  it,  and  consequently  is  not  a  valid  payment  as 
against  HallcnoM. 

G^sele^  contra.  The  bankruptcy  of  the  factor  would 
Q^rtainly  operate  as  a  revocation  of  his  authority  to 
receive  payment  on  account  of  bis  principal.  Here, 
however  the  p^iyment  was  made,  not  iperely  on  the 
account  of  flallawell  alone,  but  it  was  made  tQ  Clark 
or  his  assignees,  who  stand  in  the  same  situation  ip  re- 
spect of  the  lien  which  he  had  against  HaUaw^U* 

The  Court  were  about  to  pronounce  judgment,  when 

F.  Pollock  in  reply,  suggested,  that  Clark  never  had 
any  lien  in  this  case,  because,  by  the  provisions  of  the 
47  G.  3.  c.  68.,  coals  must  be  sold  while  in  the  ship, 
except  in  the  case  of  a  sale  to  government ;  the  pro- 
perty, therefore,  immediately  passes  from  the  vendor  to 
the  vendee,  and  the  factor,  therefore,  never  had  a  pos- 
session so  as  to  give  him  a  lien. 

{a)  Bayuey  J.  I  am  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover.  Thestat.  ^7  G.  3.  e.  68.  sess,  9. 

(a)  Abbott  C.  J.  w«s  titting  at  tht  bid  Boiley. 

was 
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waa  framed  with  the  view,  that  coaU  which  reached  the       1881. 
saarkel  ahould  not  be  warehoused  for  the  benefit  of  the       — — 

HOBtOW 

original  sender  of  the  coalss  but  that  he  should  sell  as  jngainu 
soon  as  the  ship  arrived,  or  that  the  coals  should  be 
kept  in  the  ship,  and  the  ship  thereby  detained  till  an 
actual  sale  took  place.  The  l^slature  did  not  intend 
by  the  provisions  of  that  statute,  to  interfere  with  the 
rights  of  a  &ctor.  In  this  case,  Clark  is  described  as 
the  factor  of  Hallaacell.  It  seems  to  me,  that  when 
the  coals  arrived,  the  ship  having  been  addressed  to 
Clart  as  factor,  and  he  havii^g  the  complet^  control 
of  the  coals  in  that  character,  the  ship  is  to  be  con* 
aidered  as  the  warehouse  of  Clark,  for  the  coals  then  in 
the  ship,  and  the  coals  are  to  be  considered  in  his  pos* 
session.  If  that  be  so,  then  the  question  is,  whether 
that  which  has  pass^  between  the  assignees  of  Chrk 
and  Granger^  takes  away  from  HcdUmell  the  right  lO 
sue  in  Hu4Uan*»  name ;  and  it  seems  to  m^  that  it  diM- 
Cfarif  as  &ctQr»  had  a  lien  on  every  thing  in  his  ppfr 
session,  and  he  therefore  had  a  lien  upon  these  coala. 
As  factor  too,  he  had  a  general  lien,  not  only  w  the 
article  when  in  his  possession,  but  on  the  price  of  the 
article  when  sold,  and  having  thi^t  lien,  h^  may  enforq^ 
payment  to  hin^self  in  opposition  to  the  principal.  That 
being  so,  Clark  in  this  case  sells  to  Granger  the  goods 
of  Hallaicelly  who  at  that  time  was  indebted  to  Clark 
in  more  than  the  price  of  these  goods.  The  latter 
having  a  lien  on  the  price,  might  insist  that  Granger 
sbQMkl  pay  him,  and  that  HallaweU  should  not  receive 
the  money.  Clark  afterwards  becomes  bankrupt,  and 
his  bankruptcy  undoubtedly  would  have  operated  as  a 
CPOQtennand  of  his  authority,  to  receive  tha  price  on 
a^gpuQt  af  bit  prindp^;  b^t  it  d<^  not  operi^te  to 

destroy 
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J  821.  destroy  his  right  to  receive  it  on  his  own  account  in 
jj^^^^  respect  of  his  lien.  That  being  the  situation  of  the 
against        parties,  the  defendant  afterwards  comes  to  a  settlement 

Grangui. 

with  the  assignees  of  Clarlcy  the  eflFect  of  which  was,  that 
Granger  paid  to  Clark's  assignees  the  price  of  the  coals, 
which  Clark  till  his  bankruptcy  had  a  right  to  insist 
should  be  paid  to  him,  and  which  his  assignees  had  the 
same  right  to  insist  upon  afterwards.  It  seems  to  me 
therefore,  that  this  was^  a  valid  payment  as  against 
HaUawell^  and  that  he  cannot  now,  either  in  the  name 
of  Hudson,  or  in  his  own  name,  sue  for  payment  a 
second  time.  Upon  the  other  question,  whether  the 
action  can  be  maintained  in  the  name  of  Hudson,  he 
having  no  interest  in  the  contract,  I  entertain  consider- 
able doubt.  If  the  defendant  be  bound  to  admit,  that 
the  contract  was  made  by  him  with  Hudson,  then  the 
latter  would  be  the  party  entitled  to  sue.  Now  as 
Hudson's  name  was  in  the  contract,  and  the  defendant 
might  have  seen  it,  if  he  pleased,  I  incline  to  think  that 
he  is  bound  by  the  terms  of  the  contract,  and  that  he  is 
not  at  liberty  now  to  say,  that  Hudson  was  not  the 
party  with  whom  he  contracted.  It  is  unnecessary  to 
pronounce  any  judgment  upon  that  point,  inasmuch  as 
I  am  clearly  of  opinion  upon  the  other  ground,  that 

there  must  be  judgment  of  nonsuit.  ' 

« 

HoLROTD  J.  It  is  unnecessary  to  decide  in  the 
present  case,  whether  the  action  can  be  maintained  in 
the  name  of  Hudson ;  because,  I  am  clearly  of  opinion 
upon  the  othcT  point,  that  there  must  be  judgment  of 
nonsuit.  It  appears  to  me,  that  Clark  was  factor  and 
not  a  mere  broker ;  and  that  being  so,  I  am  of  opinion, 
*    that  he  had  a  lien  not  only  on  the  goods  while  they 

remain- 


Ill  THE  Second  Year  ov  GEORGE  IV.  33 

remained  in  his  possession,  but  also  on  the  proceeds  of       1821. 
the  goods  which  he  sold  as  such  factor.     In  Dnnkwaler       j^ 
T.  Goodwin  (a)  it  was  expressly  decided,  that  a  factor        agpiui 
who  becomes  surety  for  a  principal,  has  a  lien  on  the 
price  of  the  goods  sold  by  him  for  his  principal,  in  the 
amount  of  die  sum  for  which  he  has  become  surety,  and 
Mr.  Justice  Chambre^  in  Houghton  and  Others  v.  Mat" 
thetiis  (£),  considers  that  as  settled  law.    Clgrk^  therefore, 
having  a  lien  on  the  proceeds,  had  a  right  to  receive  the 
price  from  the  buyer,  and  when  he  had  so  received  it^ 
to  retain  it  as  against  HalloweU.    The  bankruptcy  of 
Clark  could  not  operate  to  destroy  his  right  of  lien, 
though  it  would  operate  as  a  revocation  of  his  authority 
to  receive  any  money  on  account  of  his  principal.     His 
assignees  after  the  bankruptcy,  had  the  same  rights  as 
the  bankrupt  had  before.     A  payment  made  to  Clark 
before  his  bankruptcy,  even  against   the  will  of  Hal' 
IcweUj  would  have  operated  as    a   valid  payment  as 
against  HaUowelU  and  a  payment  to  his  assignees  after- 
wards must  have  the  same  efiect.     For  these  reasons,  I 
am   of  opinion,   that  the  settlement  between   Claries 
assignees  and  the  defendant  operated  as  a  valid  pay*- 
ment,  and  consequently  that    this   action   cannot  be 
maintained. 

Best  J.  I  am  of  the  same  opinion.  This  action  U 
brought  in  the  name  of  the  present  plaintiff  for  the 
benefit  of  HaUawell^  and  it  must  be  therefore  con« 
sidcred,  as  if  it  were  brought  by  the  latter.  Now  the 
£u:ts  are  these :  Hallowell  sells  the  coals  to  Granger^  by 
the  means  of  Clark^  his  factor ;  Hallawell  being  then  in- 

(a)  Cnpper,  StSU  (6)  3  S99.  i  Put,  4Sd. 

Vou  V.  D  debted 
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1821. 


HUDSOK 

agamsi 


debted  to  Clark  beyond  the  price  of  the  coals,  Granger 
pays  the  money  to  Clark.  Now,  Clark  as  factor,  having 
a  lien  on  the  Coals,  and  on  the  proceeds  when  received, 
had  a  right  to  require  that  the  money  should  be  paid 
to  him,  and  not  to  his  principal,  and  he  also  had  a 
right  even  to  retain  the  money  against  his  principal. 
The  payment  to  Clafk,  or  to  his  assignees,  who  stand 
in  bis  place,  was  therefore  a  valid  payment  as  against 
liallowellf  and  is  a  good  answer  to  the  present  action. 
It  is  unnecessary  to  decide,  therefore,  whether  this 
•action  could  be  maintained  in  the  name  of  Hudson^ 
inasmuch  as  I  am  clearly  of  opinion,  that  upon  the 
other  point)  there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 


Timniayf 
October  2^Du 


Richard    Eaton,     Charles    Hammond,    and 
Charles  Hammond,  Jun.      -     Plaintiffs; 

AND 

Henry  Bell,    Charles   Wedge,   and  Joseph 
Treslove,         -  -  -        Defendants. 


An  inclosure       A  SSUMPSIT  for  money  had  and  received,  &c.  and  for 

act  empowered     JLm^ 

the  commis-  interest.     Plea,  general  issue.     At  the  trial  before 

i^'^^^y   DaUas  C.  J.,  at  the  Cambridge  Summer  assizes,  1819,  a 

the  expentes  • 

of  passing  and  executing  the  act;  and  enacted,  that  persons  advancing  money  should  be 
repaid  out  of  the  first  money  raised  by  the  commia^ioners.  Expenses  were  incurred  in  the 
execution  of  the  act  before  any  rate  was  made.  To  defray  these  expenses  the  commission- 
en  drew  dndb  upon  their  banken,  requiring  them  to  pay  the  sums  therein  mentioned  on 
account  of  the  public  drainage,  and  to  place  the  same  to  their  account  as  commissiouvrs. 
The  bankers,  during  a  period  of  six  years,  continued  to  advance  considerable  sums  by  pay- 
ing these  drafts :  Held,  that  the  commissioners  were  personally  responsible  to  the  bankers 
for  the  drafts  so  made. 

The  latter  having  from  time  to  time  made  half-yearly  rests  in  the  account,  and  charged 
interest  upon  the  balance  then  struck,  and  the  commissioners  having  assented  to  that  mode  of 
keeping  the  accounts,  it  was  held,  that  this  mode  of  charging  of  interest  bidf -yearly  was  not 
imUwm  on  the  ground  of  utuiyt 

verdict 
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Terdict  was  found  for  the  plaintifis.     On  a  motion  for  a       1821. 
new  trial  on  the  part  of  the  defendants,  and  on  a  nko- 
tion  on  the  part  of  the  piftintiffs  to  have  the  compoond- 
interest  added  to  the  verdict,  the  Court  directed  a  case 
to  be  stated. 

A  private  indosiire  act  for  allotting  lands  in  the 
parish  of  Fordham^  was  passed  in  the  49  0. 3.,  by  which 
the  defendants  were  appointed  commissioners.     This  act 
provides  **  That  the  acts  of  two  commissioners  shall  be 
as  valid  as  if  done  by  alL    That  new  commissioners  * 
shall  be  appointed  in  case  any  of  the  first  appointed 
oommissioners   should    die.      That    the    expences    of 
passing  and  executing  the  act  shall  be  paid  by  the 
proprietors  in  such  shares  and  proportions  as  the  com- 
missioners shall  direct.     That  the  commissioners  shall 
make  a  rate^  and  in  case  of  non-payment,  shall  have 
power  to  levy  the  same^  together  with  interest,  by  dis- 
tress.   That  persons  advancing  money  for  defraying  the 
expences  shall  be  repaid  the  same^  with  5  per  cent* 
interest,  out  of  the  first  monies  that  shall  be  raised  by 
the    commissioners.*'      Mr.  Weatheilry  was  appointed 
auditor  of  the  commissioners'  accounts,  which  were  to 
be  examined  and  balanced  by  him  at  least  once  in  every 
year,  and  no  charge  was  to  be  binding  or  valid  in  law 
unless  the  same  was  duly  allowed  by  him. 

The  plaintiffi  were  bankers  at  Newmarket.  On  the 
1st  ^XJuhfy  1809,  the  defendant!  held  their  first  meet*^ 
ing  under  the  act,  at  which  the  plaintiffs  were  duly 
appointed  bankers.  They  accepted  the  appointment^ 
and  acted  as  such.  Various  expellees  were  incurred 
in  the  execution  of  the  act  before  any  rate  was  made 
upon  the  proprietors,  such  as  making  the  new  roada 
and  drains.    Tha  defendants  oomn^enced  drawing  upon 
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1821-       the  plaintifl&  in  October ,  1809,  to  defray  these  and  other 
expences,  and  between  that  time  and  June^  1812,  the 

a^nst  plaintiffs  had  advanced  3329/.  185,  without  having  re- 
ceived any  money  from  the  defendants.  On  the  5th  of 
June^  1812,  the  defendants  made  a  rate  upon  the  pro- 
prietors to  the  amount  of  8446/.  I85.  5 A,  and  in  Nw, 

1817,  another  rate,  to  the  amount  of  3845/.  8s.  4rtf., 
a  very  considerable  part  of  which  sums  remained  un- 
paid.     The  account  continued   open  until   December^ 

1818,  when  a  balance  of  2240/.  14s.  lO^^.,  including 
compound  interest,  as  hereinafter  mentioned,  was  due 
to  the  plaintiffs.  During  the  whole  of  the  time  the 
plaintiffs  were  greatly  in  advance  to  the  defendants. 
No  interest  was  charged  by  the  plaintiflRj  until  Decerhb(n\ 
1811,  when  145/.  8s.,  the  simple  interest  then  due  upon 
all  the  sums  previously  advanced,  was  added  to  the 
debt;  and  from  Jawwfl^y,  1814,  half-yearly  rests  were 
made  in  the  accounts,  and  the  interest  added  to  the 
principal  sum  advanced.  The  defendants  generally 
held  their  meetings  at  Nemmarket^  where  the  plaintiffs 
reside ;  and  the  defendants,  by  themselves,  their  clerk 
or  solicitor,  were  in  the  habit  of  taking  their  banking-- 
book  to  the  plaintiffs  to  have  the  account  made  up: 
each  of  the  defendants  did  so  from  time  to  time,  and 
no  objection  was  ever  made  by  the  defendants  to  the 
charges  for  compound  interest.  It  was  the  general 
practice  of  the  plaintiffs  to  make  such  half-yearly  rests. 
^v.Wcaihetbyy  the  auditor  named  in  the  private  act, 
was  not  applied  to  by  the  defendants  to  audit  their  ac- 
counts until  December^  1818,  when  the  account  for  the 
balance  of  which  this,  action  was  brought,  was  submitted 
to,  and  allowed  by  him.  .The  drafts  were  in  the  follow- 
ing form:    ^^  Fordham  Inclosure,  October  15th,    18 JO. 

Messrs. 
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Messrs.  Eaton^  Hammond  and  Son,  pay  John  Morgan^  1821. 
or  bearer,  forty  pounds,  on  account  of  the  public  drain- 
age, and  place  the  same  to  our  account,  as  commis- 
eioners  of  the  above  inclosure."  At  the  trial,  the  Chief 
Justice  stated  to  the, jury,  that  the  question  for  them  to 
determine  was,  whether  credit  was  given  by  the  plain- 
aSk  to  the  defendants  personally,  or  to  the  fund  which 
they  had  power  to  raise.  The  jury  found  a  verdict  for 
the  plaintifis,  damages  1957/.  155.,  deducting  282/.,  the 
sum  charged  for  compound  interest,  with  leave  for  the 
plaintifis  to  move  to  add  that  sum  to  the  verdict,  if  they 
were  by  law  entitled  to  recover  it. 

Dofoer^  for  the  plaintiffi.  The  commissioners  are 
personally  liable.  They  employed  the  defendants  as 
their  bankers.  They  borrowed  the  money,  and  had 
the  means  of  paying  it  out  of  the  rates  which  the  act  of 
parliament  authorized  them  to  raise.  In  Hordey  v« 
JBell(a%  a  bill  having  been  filed  by  the  plaintiflT,  the 
undertaker  of  a  navigation  at  Thirsk^  in  Yorkshire^ 
against  the  commissioners  named  in  the  act  for  carrying 
it  on,  who  had  signed  the  several  orders ;  it  was  con- 
tended, first,  that  the  defendants  were  not  personalty 
liable,  because  they  were  exercising  a  public  trust,  apd 
the  credit  was  given  to  the  undertaking  itselfy  and  not 
personally  to  them,  and  the  remedy  was  therefore  in 
rem ;  secondly,  that  those  who  had  been  present  at 
the  meetings,  and  had  signed  some,  but  not  all  the  or- 
ders, were  liable  only  to  those  which  they  had  respec- 
tively signed.  But  Lord  Chancellor  ThvrUm^  assisted 
by  Ashhursl  and  Gotdd  Justices,  held,  first,  that  the 

(a)  I  Brown,  Ch,  Co.  lOl,    Amblery  77a 

X)  3  com- 
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1821*        commissioners  were  personally  liable;  an^,   secondly, 
that  they  were  all  liable  in  respect  of  all  the  prdei's. 
Lord  Thurlow  says,  "  Who  would  make  a  contract  on 
the  credit  of  toll,   which  it  is  in  the  power  pf  the  com- 
missioners to  raise  or  not  at  their  pleasure  ?  Then^  upon 
whose  credit  must  the  contract  be?  Certainly  th^t  of  the 
commissioners  who  act.     It  is  their  fault  if  they  pnter 
into  contracts  when  they  have  not  money  to  answer 
them.    They  have  made  themselves  liable  by  their  own 
acts."     That  case  is  an  authority  to  shew,   first}  that 
the  commissioners  arc  personally  liable  5  and^  secondly, 
that  they  are  all    liable  for   the  orders  given  by  tlic 
others.     The  defendants  arc  liable  to^pay  the  compound 
interest  charged  in  the  account.     It  is  clear  that  they 
assented  to  this  mode  of  keeping  the  accounts,  and  there- 
fore they  must  be  liablci  unless  it  be  unlawful.     Now,  in 
Bruce  v.  Hunter  (a)  it  was  held,  that  an  agent  who  had 
advanced  monies  for  his  principal,  in  effecting  insur- 
ances and  other  mercantile  busiuess,  was  entitled  to 
charge  interest,  and  at  the  end  of  every  year  to  make  a 
rest,  and  add  the  interest  then  due  to  the  principal. 
And  in  Ex  parte  Sevan  (i),  it  was  held  by  Lord  Eldon^ 
that  although  a  contract  a  priori  for  a  loan  for  twelve 
months,  settling  the  balance  at  the  end  of  six  months, 
and  that  the  interest  should  carry  interest  for  tl)c  sub- 
sequent six  months  would  be  bad  as  a  contract  for  more 
than  5  per  cent,  per  annum  interest :  yet,  if  at  the  end 
of  the  six  months  the  parties  agree  to  settle  the  accounts, 
and  strike  the  balance  (that  not  being  part  of  the  prior 
contract),  and  to  forbear  the  whole  balance  for  the  next 
six  months,  that  practice  is  legal.     That  case  is  an 

(o)  5  Campb.  467|  (ft)  9  Ve$.jun, 

authority 
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aatfaority  to  shew,  that  the  mode  of  charging  interest       1881. 
bjf  making  a  rest  at  every  six  months,  is  not  unlawful ; 
and,  consequently,  plaintiffs  in  this  case*  are  entitled 
to   recover  the    compound    interest   charged   in    the 
account. 

JSobimon  contra.  In  Hoidey  v.  Bcll^  the  commis- 
sioners had  a  power  to  defray  their  expences ;  and  the 
Court  hdd,  that  persons  employed  by  them,  might 
reasonably  look  to  such  money  as  a  fimd,  and  that  it 
was  the  fault  of  the  commissioners  if  they  contracted 
engagements  before  they  Sad  the  means  of  defraying 
them.  Workmen  could  not  be  expected  to  give  credit , 
to  the  undertaking.  But  all  these  grounds  for  that 
decision  fail  here.  The  commissioners  acted  in  further- 
ance or  the  very  object  of  the  legislature  in  borrowing 
this  money,  and  the  act  expressly  provides  for  the  re» 
payment  of  monies  so  advanced  ^*  out  of  the  first  monies 
that  shall  be  raised  by  the  commissioners."  It  would 
be  a  mockery  to  say  to  them,  you  shall  not  borrow  till 
you  have  the  means  of  repaying ;  for  then,  why  should 
they  borrow?  The  plaintifis  were  appointed  bankers 
by  the  proprietors,  not  the  commissioners.  They  acted 
under  the  act.  They  must  be  taken  to  know  its  pro* 
visions.  They  advanced  the  money  under  the  power 
given,  and  their  own  contract  must  be  taken  to  be,  that 
they  were  to  be  repaid  out  of  the  first  monies.  They 
were  so  repaid  in  part.  They  will  be  paid  the  re* 
maiuder :  but  they  cannot  sue  the  commissioners  in 
their  personal  character.  It  would  otherwise  be  ex- 
trerajly  unjust,  for  then  the  action  would  lie  against  the 
survivors,  and  the  executors  of  the  survivor  of  the  old 
commissioners,  and  in  the  meanwhile  the  new  com- 

D  4  missioners 
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1821.  missioners  would  possess  themselves  of  the  effects.  This 
could  not  be  the  intention  of  the  parties.     The  plaintifis 

ogaiiut  knew  that  the  commissioners  were  not  to  pay  out  of 
their  own  pocket,  and  that  brings  the  case  within  Jkfoc- 
beatk  V.  Haldimand  (a\  Unwin  v.  Woolseley  (6),  Bice  v. 
Chute,  (c)  As  to  the  legality  of  making  half-yearly  rests, 
the  modem  cases  certainly  seem  to  sanction  what  looks 
like  an  infringement  of  the  rule,  that  compound  interest 
shall  not  be  taken ;  but  here  is  no  express  admission  of 
the  correctness  of  the  accounts. 

Abbott  C.  J.  Upon  principle,  as  well  as  upon  the 
authority  of  the  case  of  Hordey  v.  Bell  [d)^  I  am  clearly 
of  opinion,  that  the  commissioners  in  this  case  were 
personally  liable,  that  the  question  was  properly  sub- 
mitted to  the  jury  by  the  learned  Judge,  and  that 
they  have  drawn  a  right  conclusion.  As  to  the  question 
of  compound  interest,  it  is  now  settled,  that  a  party 
advancing  money  to  another  is  entitled  to  charge  in- 
terest, and  at  the  end  of  every  year,  then  to  add  the 
principal  to  the  interest  In  Bx  parte  Bevan  (e)  it  was 
expressly  held,  that  although  an  antecedent  contract 
for  a  loan  for  twelve  months,  to  settle  the  balance  at 
the  end  of  six  months,  and  that  the  interest  should 
carry  interest  for  the  subsequent  six  months,  would  be 
bad ;  yet,  that  an  agreement  at  the  end  of  six  months 
to  settle  accounts,  (that  not  being  part  of  the  prior  con- 
tract,) and  then  a  stipulation  to  forbear  the  balance  then 
struck  for  those  six  months,  is  legal.  It  is  dear  from 
the  facts  stated,  that'  the  defendants  assented  to  that 

• 

(a)  1  T.  n.  172.  (6)  1  T.  R.  674. 

(c)  1  E<vt,  579.  (d)  1  Brown,  Ch,  Ca.  101.    Jmbler,  707. 

(#)  9  Ves,  jun.  2^. 
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mode  of  keeping  the  accounts,  and  the  bankers  who  1821. 
advanced  the  money  might  have  done  it  on  the  faith 
that  they  should  have  been  permitted  to  convert  the  a^mut 
interest  from  time  to  time  into  ci^ital ;  and  that  they 
would  not  otherwise  have  continued  to  make  the  ad- 
vances. I  think,  that  upon  the  authority  of  the  case 
cited,  the  plaintiffs  are  entitled  to  recover  the  interest 
charged,  and  consequently  that  the  verdict  must  be 
entered  for  the  larger  sum. 


Batley  J.  I  am  of  the  same  opinion.  The  form 
of  the  draft  is  to  pay  A.  B.  or  bearer  on  account  of  the 
public  drainage.  The  persons  therefore,  who  signed 
that  order,  assert  that  the  money  is  to  be  applied  to  the 
purpose  of  the  public  drainage.  The  draft  then  goes 
on,  '*  and  place  the  same  to  our  account  as  commis-' 
sioners  of  the  inclosure  act."  Therefore,  the  money  is 
to  be  placed  to  their  debit  in  the  account,  which  they 
have  as  commissioners.  It  does  not  say,  **  place  the 
same  to  the  account  of  the  inclosure,"  but  **  to  qur  ac- 
count as  commissioners."  {a)  Now,  the  defendants  must 
have  known  what  they  had  collected,  and  what  means 
they  had  of  collecting  more ;  and  they  ought  to  have 
taken  care  before  they  drew  drafts,  that  they  had  money 
to  reimburse  the  persons  who  advanced  money  on  those 
drafts.  I  think,  therefore,  that  there  must  be  jiidgment 
for  the  plaintiils. 

Best  J.  (6)  concurred. 

Judgment  for  the  plaintifis. 

(a)  See  BurreU  ▼•  Jones,  3  Bam.  ^  Aid.  47. 

(b)  Solro^  J.  WM  at  Ch»nbtn. 
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Thur^y,  Vansandau  ogainst  Burt. 

October  24th.  ^> 

fx^^tin  J)ECLARATION  stated,  that  in  consiceration  that 
consideration  plaintiff  would  assiim  to  defendant  a  bill  of  ex- 

tbat  plaintiff  ^  ° 

would  assign  to  cbonge  for  692/.,  dated  24th  Aprils   1815,  accepted  by 

defendant  a  bill 

of  exchange,  Jocison,  Goodchild^  and  Co.,  payable  to  the  order  of 
dertook,  &c ,'  J  C.,  70  days  after  date,  defendant  undertook,  &c. 
r«i thirtplain-  Averment,  that  plaintiff  did  assign  the  said  bill  of  cx- 
Ihe  bm.'^if  change  to  the  defendant,  &«,  The  bill  mentioned  in 
^pear^  that  jjj^  declaration  had  been  formerly  assigned  by  the  de- 
agreed  tfiat  the  fondant  to  the  plaintiff  in  part-payment  of  a  debt,  and 

plaintiff  should  ^  t~     f  J 

give  up  the  bill   the  acceptors  had  since  become  bankrupts.    Under  these 

to  the  defend- 
ant, the  latter,    circumstances  it  was  agreed  between  the  plaintiff  and 

however  naV' 

ing  over' the  the  defendant  that  the  former  should  give  up  to  the  de- 
bill  to  the  ^  fendant  the  bill  in  question,  the  latter  requiring  it  for 
plaintiff.  ^  In  ^^  purposes  of  some  arbitration ;  but  that  the  defendant 
the  agreement,  ghould  pay  to  the  plaintiff  from  time  to  time  such  sums 

the  plaintiff  by  ^  ^  ^ 

deed  assigned     gf  moucy  as  should  be  cqual  to  the  dividends  upon  the 

to  the  defend- 
ant Uie  bill,  and  sum  of  692/.,  which  might  become  payable  under  the 

aUsumsofmo-  o    \       ^  .     i  »•   i      i  -n 

ney  due  there-    estate  ot  the  drawers,  acceptors,  or  indorsers  of  the  bill. 

on,  to  and  for      ^  r  ^i  •  i  ^  j       i 

the  defendant's  1^  pursuance  ot  this  parol  agreement  a  deed  was  cxe- 
defendant  cove^  cuted  between  the  parties,  which,  among  other  things, 
^hf  Uimiff  r^c^^^^'  ^*^^^  ^'^®  defendant  had  requested  the  plaintiff 
a  sum  equal  to   jq   re-assinrn   the   said  bill  of  692/.  to  the  defendant, 

any  money  he  *^ 

should  receive    which  plaintiff  had  agreed  to  do  upon  the  covenants  in 

on  account  of 

the  bill  i  Held,  the  indenture  contained,  and  it  was  thereby  witnessed, 

that  the  dcclar-  .  c       *  \         •      y  i    .      ./« 

ation  imported  that  in  pursuance  ot  said  jrecited  agreement  plaintiff  (//V/ 
hs^  made  an      assigti  to  the  defendant  all  the  said  bill  of  exchange,  and 

absolute  assign- 
ment of  the  bill,  and  consequently,  that  the  assignment  in  evidence  bein^  only  conditional, 
this  was  a  fatal  variance. 

aU 
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ill  %\m»  of  money  due  tbereon,  to  and  for  the  defend-        1821. 
anl's  own  use  and  benefit ;  and  the  defendant  covenanted 

Vansanpau 

with  plainti^^,  that  withm  seven  days  after  every  dividend  againu 
which  should  be  declared  under  the^estate  of  the  drawers, 
8CCcptorS|  payeeS|  or  endorsers  of  the  said  bill  thereby 
^gpeda  the  defendant  would  pay  to  plaintiff  such  sum 
of  money  as  should  be  equal  in  amount  to  the  dividend 
so  to  be  declared  on  or  in  respect  of  the  sum  of  692/.  lis, 
without  any  deduction  or  abatement. 

« 

The  Court  now  directed  Manning  to  confine  his  at- 
tention to  the  point,  whether  there  was  any  proof  of 
the  averment  in  the  declaration,  that  the  plaintiff  had 
assigned  the  bill  to  the  defendant,  H9  now  argu^  that 
there  wa^  evidence  of  an  actual  assignment  of  the  legal 
property  in  the  bill  to  the  defendant,  although  the  latter 
was  bound  by  the  term?  of  his  agreement  to  pay  to  the 
plaintiff  a  sum  equal  to  the  amount  of  the  dividends  he 
might  have  received.  Here  the  covenants  in  the  deed 
of  assignment  do  not  amount  to  a  condition,  but  arc 
mere  collateral  and  independent  covenants. 

Abbott  C.  J.  The  declaration  states,  that  in  con- 
sideration that  the  plaintiff  would  assign  to  the  defend- 
ant a  bill  of  exchange,  the  defendant  promised  to  do  a 
certain  act  therein  mentioned.  It  is  then  averred,  that 
the  plaintiff  did  assign  the  bill  to  the  defendant.  It  was 
therefore  incumbent  on  the  plaintiff  to  prove  that  he 
did  so  assign  the  bill.  Now,  any  lawyer  reading  that 
a!le<rat]on  in  this  declaration  would  understand  that  the 
plaintiff  was  to  assign  the  bill  without  any  qualification, 
and  for  the  sole  benefit  of  the  assignee.  It  appears, 
however,  upon  the  facts  stated  in  the  case,  that  there 

was 
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i82I«        was  no  assignment,  but  that  the  bill  was  merely  given 
^/  up  to  the  defendant,  who  wanted  it'  for  a  particular 

Vaksandao 

,  agait^  purpose,  upon  condition  that  the  proceeds  should  from 
time  to  time  be  paid  to  the  plaintiff.  That  is  by  no 
means  the  unqualified  assignment  which  the  declaration 
imports.  If  the  declaration  had  stated  as  the  consider- 
ation that  the  plaintiff  had  assigned  to  the  defendant  the 
legal  interest  in  the  bill,  subject  to  a  condition,  that  he  was 
to  pay  the  plaintiff  the  proceeds,  the  facts  proved  would 
have  supported  that  averment.  I  am  of  opinion  that 
here  there  was  not  any  evidence  of  such  an  assignment ; 
and,  therefore,  there  must  be  judgment  for  the  defendant. 

Bayley  J.  The  language  used  in  this  declaration 
imports  the  agreement  to  have  been  that  the  plaintiff 
should  execute  an  unqualified  and  unconditional  assign- 
ment. The  real  bargain,  however,  between  the  parties 
was,  that  ne  should  execute  an  assignment,  accom- 
panied with  this  condition,  that  if  the  defendant  should 
receive  any  dividends  upon  the  bill  he  should  pay  the 
same  over  to  the  plaintiff.  That  is  a  qualified  assign- 
ment, and  is  so  described  in  the  indenture  which  the 
parties  themselves  executed  in  pursuance  of  their  agree- 
ment. It  appears  to  me,  therefore,  that  the  consider- 
ation was  uhtruly  stated,  and  that  a  nonsuit  ought  to 
be  entered. 

Best  J.  {a)  The  declaration  alleges  the  consideration 
to  be,  that  the  plaintiff  shall  make  an  unconditional  as- 
signment of  the  bill  of  exchange  to  the  defendant,  by 
which  it  must  be  understood  that  the  assignee  of  the  bill 
was  to  have  the  whole  benefit  of  it ;  whereas  it  appears, 

ffohrot/d  J\  was  at  Chambers. 

in 
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in  pomt  of  fact,  that  he  was  to  derive  no  benefit,  for  he        1821. 
was  to  hand  over  the  whole  proceeds  to  the  plaintiff. 

.  ....  .  Vansahdau 

inere  is,  therefore,  a  material  variance  in  the  consider-       against 
ation  stated  in  the  declaration  and  that  given  in  evi- 
dence ;  and  that  being  so,  there  must  be  jndgment  for 
the  defendant. 

Judgment  for  Defendant* 


Burt. 


Thurtday, 

Solly  and  Another  against  Whitmore.        ^"^  ^^^' 

A  SSUMPSIT  of  a  policy  of  insurance  upon  the  ship  ^J  •  ^^Y^  • 

XX  I-        ^  I  r   ship  was  insur- 

Seetsiann.     At  the  trial  before  Bayley  J.  at  the  Lonr  «l  «t  and  from 

^  ^  HuU  to  her 

doti   sittings  after    Trinity  term,   1820,  a  verdict  was  port,  or  ports, 

i*        1    <•         1  1  /«•  ^  loading  in 

found  for  the^  plaintins,  subject  to  the  opinion  of  the  thej^o^icsea 

r^  .      ^  „       .  and  Gulph  of 

Court  on  the  followmg  case :  Finiand,  with 

On  the   29th  September,   1818,   the  defendant  sub-  ^l^J^ 
scribed  a  policy  of  insurance  upon   the  ship  Seemann,  atTanyportor 
and  the  risk  was  "  at,  and  from  HulL  to  her  port  or  P*'*^  whatso- 
ports  of  loading  in  the  Baltic  sea  and  gulph  of  Finland*  pun>o6e,  parti- 

^        ^  ^  .       .  .  cularly  at  .EW- 

with  liberty  for  the  ship  in  the  said  voyage,  to  proceed  norc,  without 

,.,,,,  ,  being  deemed  a 

and  sail  to,  and  touch  and  stay  at  any  ports  or  places  deviation.  The 
whatsoever  and  wheresoever  for  all  purposes,  paiticular-  and  stayed  at 
ly  at  Elsinore,  without  being  deemed  a  deviation."     The  2>a,^^,  ^de- 
policy  was  effected  by  the  plaintiffs,  on  behalf  of  James  ^JJ[-^*^*^' 
Phillips,   who  then  resided  at  Konigsberg,  in  Prussia,  ^^^'^  °J- . , 
and  was  the  party  interested  in  the  insurance  as  owner  that  this  was  a 

deviation. 

of  the  ship.  The  ship,  on  the  3d  October,  1818,  began 
loading  on  board  at  HuU,  sundry  packages  for  Elsinore, 
sundry  other  packages  for  Dantzig,  and  sundry  other 
packages  for  Pillau,  and  en  the  23d  October,  in  the 
same  year,  set  sail  from  Htdl  on  her  voyage  for  Elsinore, 
Dantzigy  and  Pillau^  the  latter  being  her  intended  port 

of 


Whitmokc 
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1821.  or  loading.  The  ship  touched  at  Elsinorcy  and  landed 
"""■^  there  the  cfoods  destined  for  that  place ;  she  afterwards 
agamtt  Sailed  for  Dantzigj  and  arrived  there  on  the  15th  De- 
cembeTj  1818,  and  was  delivering  the  goods  destined  for 
Dantzigy  until  the  19th  December^  1818,  when  she  pro- 
ceeded to  PUlau  to  deliver  the  remainder  of  her  cargo. 
On  the  '21  St  Decembef'y  1818,  the  ship  when  in  sight 
of  PillaUj  was  totally  lost  by  the  perils  of  the  sea. 
The  premium  mentioned  in  the  policy  was  returned 
by  the  defendant  to  the  plainti£b  before  the  commence- 
ment of  the  present  action. 

F.  Pollock  for  the  plaintiff,  admitted,  that  it  was  now 
settled  by  the  cases  of  Rucker  v.  Allnutl  {a\  Langhom  v. 
AUnutt  (A),  and  Hammond  v.  Reid  (c),  that  the  liberty  to 
touch  at  any  port  or  place  whatsoever  for  all  purposes, 
must  be  taken  to  mean,  for  some  purpose  connected 
with  the  voyage.  Here,  the  object  of  the  voyage  was^ 
that  the  ship  was  to  proceed  from  Htdl  to  her  port  of 
loading  in  the  Baltic.  But  it  does  not  therefore  follow^ 
that  she  was  to  sail  in  ballast,  and  if  slie  was  to  take 
goods,  she  might  be  permitted  to  deliver  them  at  those 
ports,  where,  by  the  liberty  reserved  in  the  policy,  she 
was  permitted  to  touch  and  stay. 

C  PtdleTj  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  The  liberty  given  by  this  policy  to 
touch  at  any  ports  for  all  purposes,  must  be  construed 
to  mean  purposes  connected  with  the  voyage.  Here, 
the  voyage  was  from  Htdl  to  a  loading  port  in  the 
Baltic^  and  if  the  ship  had  gone  to  Ekinme  or  Dantzig 

(a)  IS  £«ui,  S78.         (6)  4  Tawtt,  519.         (c)  ^JS.^A.  72. 

to 


Whitmom. 
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to  see  if  she  could  get  a  cargo,  that  would  have  been  a        1821. 
porpoae  connected  with  the  voyage,  and  consequently        —— 

SoLLir 

would  not  have  been  a  deviation.  But  the  vessel,  in  fact^  afjavist 
went  to  those  ports  for  the  purpose  of  delivering  goodsi 
which  was  wholly  unconnected  with  the  object  of  the 
voyage  insured.  I  am  therefore  of  opinion,  that  this 
was  a  deviation,  and  consequently,  that  there  must  be 
judgment  of  nonsuit. 

Judgment  of  nonsuit. 


Ellis  against  Arnisdn.  oSsTth. 

DECLARATION   stated,    that   by  an    indenture^  By  an  indosure 
•^  ^   act  It  was  en- 

made  10th  Februafi/f   1804,  between  the  plaintiff  acted,  that  the 

oonunisftionen 

of  the  one  part,  and  the  defendant  and  one  John  Camp*  should  set  out, 

bell  of  the  other  part,  the  plaintiff  demised  unto  the  award  certain 

defendant  and  the  said  Jb^n  Campbell^  all  the  small  or  umds^out^oftbc 

vicarial  tithes  and  dues  of  what  nature  soever,  yearly  j^^^^*u°j^ 

arising  in  respect  of  a  certain  piece  or  parcel  of  ground,  ^®  impropriate 

situate  in  the  parish   of  Easl  MouUevy    in  the  county  curate,  in  lieu 

,  "     of  all  great  and 

oi  Surrey f  and  all  other  the  tithes  belonging  to  him  the  vicarial  titites; 

and  the  com- 

plaintiff,  as  the  incumbent  of  the  living  of  the  parish  of  missioners  were 
£asl  Matdseyj  for  and  in  respect  of  the  said  ground  and  tinguish  by 
premises.     Habendum  for  21  years,  yielding  and  pay-  levCTailnot-'''* 
ing  a  yearly  rent  of  221.     Covenant  to  pay  the  rent,  ^^^^^^i^^ 
Breach,  non-payment  of  rent  for  one  year,  endini?  at  "^^tors  and 

'  *    "^  .r        7  o  curate  respect - 

Michaelmas,    1818.     Plea,  that   after   making  the  in-  tively,  and  the 

^  same  allot - 

denture,  and  before  the  commencement  of  the  time  for  mentswere 

thereby  de- 

which  the  alleged  rent  is  supposed  to  have  arisen  by  an  dared  to  be  in 
act  ot  the  BS  G.  3.  for  inclosing  lands  in  the  parishes  of  ahd  discharge^ 

of  ail  tithes : 
Hdd,  under  thii  «(ty  that  the  tithes  were  not  cxtisgulshed  until  the  commlsHonen  made 
tiieir  award. 

Emu 
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1821.        EcistMoukey  and  West  Maulset/y  in  the  county  of  iSwrr^, 

„  reciting,  amongst  other  things,  that  there  were  in  those 

against        parishes  several  commons  and  waste  lands,   and  that 

Arnisok. 

Lord  Hotham  and  Sir  G.  H.  F.  Berkeley  were  seised  of 
the  rectory  impropriate  of  East  Moulsey,  and  as  such 
were  entitled  to  all  the  rectorial  tithes  within  the  parish, 
and  that  the  provost  and  fellows  of  King's  College, 
Cambridge^  were  the  patrons  of  the  perpetual  curacy  of 
the  parish  of  I^ast  Moulsej/^  and  that  the  Rev.  fV.  Ellis 
was  the  curate  thereof,  and  as  such  was  entitled  to  all 
the  small  tithes  within  the  parish  ;  it  was  enacted,  that 
A.  B,  D.  and  J.  D.  should  be  appointed  the  commis- 
sioners for  setting  out,  dividing,  and  allotting  the  com- 
mons and  waste  lands  within  the  parishes  of  East  and 
West  Moulsey^  and  for  putting  the  act  into  execution ; 
and  it  was  also  further  enacted,  that  the  commissioners 
should  set  out,  allot,  and  award  unto  the  impropriate 
rectors  and  curate  of  the  parish  of  East  Maulsei/^  in  lieu 
of  all  great  and  small  tithes  arising  out  of  any  part  of 
the  said  commons  and  waste  and  other  lands  in  the  said 
parish,  thereby  intended  to  be  divided,  allotted,  and 
inclosed,  and  for  and  in  lieu  of  the  tithes  of  all  such 
gardens,  orchards,  pastures,  woodlands,  and  other  an- 
cient inclosures  in  the  parish,  as  were  liable  to  the  pay- 
ment of  tithes ;  and  in  lieu  of  all  moduses,  and  all 
payments  and  compositions  in  lieu  of  such  tithes,  such 
several  plots,  parcels,  and  allotments  of  the  said  com- 
mons or  waste  or  other  lands  as  in  the  judgment  of  the 
commissioners  should  be  in  the  whole  equal  in  value  to 
one-fifth  part  of  all  the  land  which  was  then  arable,  or 
which  had  been  arable  within  seven  years  before  the 
passing  of  the  act;  one-tenth  part  of  all  the  woodlands, 
and  two-seventeenth  parts  of  all  the  other  lands  and 

grounds 
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grounds  within  the  parish  which  were  liable  to  the  pay-       .1821. 
ment  of  tithes ;  ami  the  commissioners  were  required        "e^^ 
to  distinguish  and  separate  by  their  award  the  several        oganut 
allotments  so  to  be  made  by  thl?m  to  the  impropriate 
rectors  and  curate  respectively^  and  the  same  allot- 
ments were  thereby  declared  to  be  in  full  satisfaction 
and  discbarge  of  and  for  the  said  tithes  and  moduses, 
and  all  payments  and  compositions  in  lieu  of  tithes,  if 
any,  yearly  issuing  from  or  out  of  the  said  commons, 
waste,  or  other  lands.     The  plea  then  stated,  that  the 
premises  in  the  declaration  mentioned  were  within  the 
parish  of  East  Maulsey,  and  were  liable  to  the  payment 
of  tithes ;  and  that,  after  making  the  said  act,  and  be- 
fore the  29th  September^  1818,  to  wit,  on  the  27th  &/>- 
Umber,  1816,  the  commissioners   did  set  otd  and  allot 
unto  the  impropriate  rector  and  curate  of  the  said  parish 
of  East  Moidsey,  in  lieu  of  all  great  and  small  tithes 
issuing  out  of  the  said  commons,  and  waste  and  other 
lands  in  the  said  parish  of  East  Motdsey,  by  the  said  act 
intended  to  be  divided,  allotted,  and  inclosed,  and  for 
and  in  lieu  of  the  tithes  of  all  such  gardens,  orchards, 
pastures,    woodlands,   and  other  ancient  inclosures  in 
the  aforesaid  parish,  as  were  liable  to  the  payment  of 
tithes;  and  in  lieu  of  all  moduses,  and  all  payments  and 
compositions  in  lieu  of  such  tithes,  certain  plots,  par- 
celsi  and  allotments  of  -the  said  commons,  and  waste 
and   other  lands,  as  in  the  judgment  of  the  commis- 
sioners were  in  the  whole  of  the  value  mentioned  and 
prescribed  in  the  act,  and  which  allotments  were  to  be 
in   full    satisfaction  and  discharge  of  and  for  the  said 
tithes  and  moduses,  and  all  payments  and  compositions 
in  lieu  of  tithes  (if  any),  yearly  issuing  out  of  the  said 
commons,  waste  and  other  lands.    The  plea  then  stated. 
Vol.  V.  E  that 


AHVISOK. 
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1821.  ^^^  ^y  Queans  of  the  premises  all  the  small  and  vicarial 
— —  tithes  and  dues,  yearly  arising  in  respect  of  the  said  land 
agatHtt  ^d  premises  in  the  said  declaration  mentioned,  ceased 
apd  determined,  and  were  from  thenceforth  for  ever 
extinguished,  and  are  no  longer  payable  for  and  in 
respect  of  the  said  ground  and  premises ;  and  that  all 
the  rent  up  to  the  time  of  the  extinguishment  was  paid 
by  the  defendant.  Replication,  after  setting  out  other 
clauses  of  the  act,  stated  that  the  commissioners  had 
made  no  award.     Demurrer  and  joinder. 

JD.  F.  JotieSf  in  support  of  the  demurrer.  The  ques- 
tion is,  whether  the  tithes  have  not  been  extinguished  by 
the  allotment  made  by  the  commissioners  under  the 
act.  That  depends  entirely  on  the  constrCiction  of  the 
act.  The  first  part  is  directory  to  the  commissioners, 
to  set  out,  allot,  and  award  lands  in  lieu  of  tithes :  but 
the  act  expressly  enacts,  that  the  allotments  are  to  be 
in  lieu  of  tithes.  Now  the  plea  shews,  that  an  allot- 
ment has  been  made,  and,  consequently,  that  the  clergy- 
man has  received  his  compensation  for  his  tithes,  which 
are,  therefore,  extinguished.  It  is  clear,  that  the  act  in- 
tended the  clergyman  to  take  a  benefit  before  tlie  formal 
completion  of  the  award,  and  the  fair  construction  of 
the  act  is  that  the  inception  of  the  perpetual  curate's 
advantages  under  the  inclosure,  and  the  extinguishment 
of  the  tithes  «in  lieu  of  which  those  advantages  were 
given  to  him,  should  be  cotemporaneous.  Under  all 
inclosure  acts,  certain  powers  of  occupation  and  of  exer- 
cise of  ownership  are  given,  antecedently  to  the  award  to 
the  persons  to  whom  the  allotments  are  made,  and  a 
variety  of  collateral  arrangements  ai^  to  be  made  before 
the  award  can  be  perfected.     The  section  of  the  act  on 

which 
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Euis 
AMfiMir. 


which  the  present  question  lums,  mUKt  be  taken  to  be       1621  • 
framed  with  reference  to  this  view  of  the  subject,  die 
first  clause  of  the  section  is  directory  that  the  commis- 
siooers  shall  se^  out^  allots  and  cnpardt  but  the  subse- 
quent dausct  extinguishing  the  titheSf  enacts,  that  the 
aUotmefUs  shall  be  in  full  satisfactioni  and  discharge, 
ooiitting  the  repetition  of  the  term  ^^  award.^*     There- 
fore^ though  the  commis!»ioncrs  are  bound  to  set  out, 
allot,  and  award,  yet,  inasmuch  as  the  setting  out  and 
allotting  conferred  rights  on  the  ciergjrman  before  the 
execution  of  the  award,  the  extinguishment  of  tithes 
was  intended  to  take  efiect  upon  the  allotment,  without 
waiting  for  the  lapse  of  time,  and  the  investigation  and 
adjustment  of  other  matters,  that  were  necessarily  to 
precede  the  formal  execution  of  the  instrument  by  the 
commissioners. 

J.  Parke,  contra,  was  stopped  by  the  Court. 

Batlst  J.  (a)     I  am'  of  opinion  that  the  plea  cannot 
be  supported.     The  question  is,  whethcar  it  appears  upon 
the  fiice  of  the   pleadings,  that  the  tithes  hare  been 
extisguished  by  what  has  been  done.     By  this  private 
act,  the  commissioners  are  required  to  set  out,  allot, 
and  award  to  the  impropriate  rectors  and  curate,  in  lieu 
of  all  great  and  small  tithes,  certain  plots,  parcels,  and 
allotments  of  the  commcms^  &c. ;  and  ihiey  are  required 
to  distinguish  aad  separate  the  several  allotments  so  to 
be  made  by  them^  to  the  impropriate  rectors  and  curate 
reflectively,  and  the  scnae  allotments  are  thereby  de- 
clared to  be  in  ^ull  discharge  of  all  tithes.     Now,  the 
Qompoisation  to  tJbe  proprietor  of  the  tithes  is  <<  the 


(«)  AbboU  €.J4 mm aifittmil^  Old  Bailey. 

£  S  same 


Aknisok. 
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1821.       -same  allotments/'  viz.  the  allotments  set  out,  allotted, 
— -"^       and  awarded :  that  seems  to  me  to  be  the  plain  mean- 

Elus 

agamsi  ing  of  the  act  of  parliament,  and  this  construction  is 
fortified  by  adverting  to  what  the  general  rule  of  law 
is  upon  this  point  with  reference  to  new  inclosures. 
Now,  the  freehold  in  the  allotment  does  not  vest  in  the 
person  to  whom  the  allotment  is  made  before  the  award 
is  executed ;  that  point  was  so  decided  in  the  case  of 
Farrer  v.  Billing,  (a)  Now,  this  plea  states  only,  that 
the  lands  had  been  set  out  and  allotted*  It  therefore 
does  not  shew  that  the  tithe  was  extinguished,  because, 
for  that  purpose,  the  allotments  ought  to  have  been 
awarded  as  well  as  allotted  and  set  out.  I  think,  there- 
fore, there  must  be  judgment  for  the  plaintiff. 

HoLROYD  J.  I  am  entirely  of  the  same  opinion. 
The  thing  which  the  act  of  parliament  directs  to  be  }n 
lieu  of  tithes,  is  the  ground  which  shall  be  set  out, 
allotted  and  awarded  by  the  commissioners.  The 
question  is,  in  this  case,  whether,  by  what  has  been 
done,  the  plaintiff  has  goi  that  which,  by  the  act  of 
parliament,  he  was  to  have  in  lieu  of  tithes.  It  appears 
upon  the  plea,  that  a  piece  of  ground  has  been  set  out 
and  allotted,  but  not  awarded,  and  therefore  the  plain- 
tiff has  not  got  that  which  was  to  be  in  lieu  of  his  tithes. 
The  subsequent  part  of  the  clause  enacts,  that  the  same 
allotments,  (which  word,  by  reference  to  the  preceding 
words,  must  be  taken  to  mean,  the  lands  set  out, 
allotted,  and  awarded,)  are  to  be  in  full  satisfaction  and 
discharge  of  the  tithes.  Now  the  commissioners  have 
made  no  award,  and  therefore  the  plaintiff  has  not 
got  that  which  the  latter  part  of  the  clause  directs  to 

(a)  S  Bartu  4-  Aid,  171. 

be 
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jein  fiill  satisfaction  of  the  tithe.     I  think,  therefore,        1821. 
there  must  be  judgment  for  the  plaintiff. 


Best  J.     It  would  be  a  very  hard  thing  on  the  curate 
of  this  parish,  that  he  should  be  bound  to  give  up  his 
tithe  before  he  has  got  the  equivalent.     Now  he  has 
not  any  equivalent  till  the  award  be  made.     After  the 
allotment  is  made,  any  party  interested  in  the  lands  to 
be  allotted,  may  appeal  to  the  sessions,  and  the  allot- 
ments may  then  be  altered  before  (he  final  award  is 
made.     It  would  be  most  unjust,   therefore,   that  an 
allotment,  which  is  not  a  final  adjudication,  should  be 
that  which  the  curate  is  to  have  in  lieu  of  tithes.  I  think 
that  the  words  same  aUotmerUs  must  be  ccmstrued  with 
reference  to  the  preceding  words,  and  therefore,  that 
they  must  mean  an  allotment  confirmed  by  an  award. 
It  does  not  appear  in  this  case,  that  any  award  has 
been  made,  and  therefore  the  plaintiff  is  entitled  to  our 

Judgment. 

Judgment  for  plaintiff 
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Garkett  and  Another  against  Wdllan  and     ^jjS^seUi. 

Jones. 

'l^HIS  was  an  action   on  the  case,  brought  by  the  Apocelwliidi, 

1        I  i»      1  with  Hi  coo- 

plaintiffs  asainst  the  defendants  as  common  car-  tents,  exceeded 

SI  in  Talue. 

riers,  for  hire  from  London  to  Worcester^  to  recover  the  havinff  beende- 

lireredto^. 
aod  B;  common  cerrien,  to  be  cerried  by  their  mail-coech,  was  accepted  by  them  to  be  so 
carried,  and  was  actually  put  into  the  mail,  and  carried  by  that  conveyance  a  thort  distance  ; 
it  was  then  taken  out  of  the  mail  coach  by  a  senrant  of  the  carriers,  and  left  to  be  forwarded 
by  another  coach,  of  which  ^.  was  one  of  the  proprietors,  but  in  which  B*  had  no  concern, 
and  the  parcel  was  lost.  The  curiers  had  previously  given  notice  that  they  would  not  be 
responsible  for  any  package  containing  specified  articles,  or  which,  with  its  contents,  should 
exceed  J/,  in  ^nhit,  if  lost  or  damaged,  unlessan  insurance  were  paid :  Hdd,  that,  notwith- 
f^wAing^  this  notice,  the  curiers  were  responsible  for  the  parcel  in  question,  in  consequence 
of  their  having  ddivtred  it  to  be  carried  1^  another  coach,  of  which  one  of  ihecamen  only 
nropnetor. 

E  3  value 
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1821.  valoe  of  a  parcel  deliveted  to  tho  defendants,  to  be 
."  carried  by  them  from  hond/tni  to  WorcesUr^  and  alleged 
^^^ahui  to  have  been  lost.  Plea  not  guilty.  The  cause  was  tried 
at  the  London  sittings  after  TVinitt/  term,  1 820,  before 
Bayley  J.,  when  th^  jury  found  a  verdict  for  the  plain- 
tiffs, subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : 

The  defendants,  at  the  time  of  the  delivery  to  them 
of  the  parccf,  were  the  proprietors  of  the   Worcesta- 
mail-coach,  used  by  them  as  common  carriers,  for  the 
carriage  of  passengers  and  goods  for  hire.   The  plaintiffs, 
who  resided  at  Worcester^  wrote  on  the  17th  September^ 
1819,  to  their  correspondents   in  London^  desiring  to 
have  two  pieces  of  sarsenet  sent  to  them  "  by  the  return 
of  mail.^     Snch  sarsenet,  of  the  ralue   of  45/.  O5.  5d. 
was  accordingly  packed  up  oft  the  18th  Septembet-j  181 9, 
and  duly  booked  at  ther  codch  oi^ce,  at  the  BtiU  and 
Mouth  inn,  from  which  the  Worcester  mail  proceeds, 
**  as  for  the  Worcester'  mail-coach  to   IVorccsterJ^     THc 
parcel  was  accordingly,  by  the  defendants,  put  into  the 
Worcester  mail-coach  at  the  Bull  and  Mouth  inn,  and 
entered  in  the  usual  way-bill  of  that  coach,  as  a  parcel 
to  be  carried  thereby  from  l/mdon  to  Worcester^  and 
the  same  parcel  was  carried  in  the  mail-coach,  from  the 
coach-office  at  the  Bull  and  Mouth  inn,  to  a  place  called 
the   Oreen  Man  and  Stilly  hi  Chcfbrd  street,  at  which 
the  defendants  have   no  office  or  servant,  but  where 
passengers  and  pjtt'cels  are  booked  for  the  defendants' 
mail-coach,  and  there  the  sanie  was  taken  out  of  the 
maiUcoftch,  and  left  at  the  Green  Man  and  Stilly  to  be 
forwarded  ou  tlie  following  day  to  Worcester  by  another 
Worcester  coach,^  called  the  hea^gr  coach,  (in  which  the 
defendant  John  Janes  had  no  interest,)  and  the  entry  in 

ihe 


IN  THE  Second  Yeab  of  GEORGE  IV.  55 

the  way-bill  of   the   mail-cda<;h  was   altered   accord-         1821, 
ingly.      The  pikrcel  was   afterwards  lost  out   of    the  ^^^ 

heavy  coach,   but  it  did  n.rt  appear  by  what  meiuuu        against 
Before  the  pared  was  so  booked,  and  delivered  to  be 
canied  to  Wotxeder  by  the  mail,  the  defendants  had 
caused  the  following  public  notice  to  he  given,  and  the 
plaintiffs  bad  notice  tliereof.     *^  Take  notice,  that  the 
ptoprietbrs  of  the  public  carriages,  who  transact  their 
business  at  this  office^  will  not  be  answerable  for  any 
package  containing  dish^  bank  notes,  bills,  jewels,  plate, 
watches,  lace,  silks,  of  nfuslins,  however  small  the  value, 
nor  tot  any  other  package  which,  with   its  contents^ 
shall  exceed  5/.  in  value,  if  lodt  or  damaged,  imless  the 
value  be  specified,  and  an  insurance  be  paid  over  and 
above  the  common  carrii^e,  when  delivered  here,  or  to 
any  of  their  offices  or  agents  in  the  different  parttf  of 
the  kingdom." 

ChiHy  Wflto  to  have  argued  for  the  plaintiff*,  but  the 
Codrt  called  iif>^n 

F,  PoUockf  contra.     The  defendant  is  exempt  from 

all  responsibility  for  this  loss,  by  the  express  terms  of 

his  notice,  for  the  parcel  has  been  lost.     The  object  of 

these  notices  is,  to  protect  the  carrier  from  all  losses 

arising  from  the  de&ult  of  his  servants,  unless  the  goods 

be  insured.     It  is  not  unreasonable,  that,  with  respect 

to  parcels  of  value,  carriers  should  require  an  additional 

compensation  in  proportion  to  the  risk  they  run,  and 

there  can  be  no  doubt,  that,  by  the  law  of  England, 

carriers  may  by  such  notices  limit  their  responsibility. 

In  Nicholson  v.  WiUan  (a\   a  parcel  above  the  specified 

Talae  of  5/.  was  delivered  by  the  carrier,  to  be  carried 

F.  4  by 
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I 

1821.       by  the  mail.    The  proprietors  in  that  case  were  pro- 
^■""^       prietors  both  of  a  mail  and  a  heavy  coach,  going  the 

Gakkxtt 

againM  Same  rosd  from  Nottingham  to  London ;  the  parcel  was 
accepted  by  them  to  be  carried  by  the  mail.  It  was, 
however,  booked  for  the  heavy  coach,  and  afterwards 
lost,  but  it  did  not  appear  whether  it  was  lost  in  a 
course  of  conveyance  by  the  coach,  or  out  of  the  ware- 
house. It  was  there  held,  that  the  parcel  was  to  be 
considered  as  a  parcel  lost  or  damaged  within  the  mean- 
ing of  those  words  in  the  notice,  and  that  the  carrier, 
therefore,  was  exempt  from  responsibility.  That  case 
is  an  authority  expressly  in  point  to  shew,  that  the 
present  defendants  are  not  liable. 

Bayley  J.  {a)    I  am  of  opinion  that  the  plaintifis  are 
-mt  entitled  to  recover.     A  carrier  is  entitled  to  have  a 
compensation  in  proportion  to  the  value  of  the  article 
entrusted  to  his  care,  and  the  consequent  risk  which  he 
runs.     He  may,  therefore,  by  a  spedal  notice,  limit  his 
responsibility  to  a  reasonable  extent.     The  notice  given 
in  this  case  was,  that  the  carrier  would  not  be  answer- 
able for  parcels  containing  certain  specified  articles,  nor 
for  any  parcel  above  the  value  of  5/.,  if  lost  or  damaged, 
unless  an  insurance  were  paid.     The  question  then  is, 
what  is  the  fair  meaning  of  the  words  "  lost  or  dam- 
aged."    In  their  largest  sense,  they  would  comprehend 
any  case  where  the  goods  were  lost  or  damaged  by  the 
wilful   act  of  the  carrier,  or  of  his  servant,  even  if  he 
threw  away  the  parcel  entrusted  to  his  care.     For,  in 
that  case,  it  certainly  might  be  said  to   be  lost.     It 
seems  to  me,  however,  that  that  is  not  the  fair  and 
reasonable  construction  of  those  words  in  this  notice. 
Such  a  construction  would  certainly  be  wholly  incon- 

i^a)  Jbboti  C,  J.  was  at  the  OM  Bailey. 

sistent 
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sistent  with  sereral  decided  cases,  to  which  I  shall  18S1. 
presently  refer.  The  true  construction  of  the  notice 
seems  to  me  to  be  this,  that  the  carrier  is  not  to  be  agaiMst 
protected  by  the  words  lost  or  damaged,  if  he  divests 
himself  wilfully  of  the  charge  of  the  parcel  entrusted  to 
his  care ;  because^  he  thereby  divests  himself  of  his 
character  ot  carrier  of  the  thing  intrusted  to  his  care. 
The  words  lost  or  damaged  ought  to  be  qualified  thus : 
^  the  carrier  himself  doing  nothing  by  his  own  voluntary 
act,  or  the  act  of  his  servants,  to  divest  himself  of  the  < 
charge  of  carrying  the  goods  to  the  ultimate  place  of  i 
destination.^  It  has  been  said^  that  the  object  of  this 
nodce  was,  to  exempt  the  carrier  from  all  responsibility 
for  the  acts  of  his  servants.  That,  however,  is  not  the 
ckjed  expressed  in  the  notice,  and  it  has  been  held  in 
many  cases,  that  a  carrier  is  responsible  for  the  want  of 
care  and  diligence  of  his  servants.  In  Smith  v.  Home{a\ 
a  parcel  having  been  sent  firom  Worcester  to  Londonj 
arrived  in  London^  and  was  taken  from  the  coach-office 
of  the  defendants  in  a  cart,  under  the  direction  of  one 
person  only,  for  the  purpose  of  delivery ;  the  servant 
left  the  cart  unprotected  in  the  street,  while  he  went  to 
di£Rerent  houses  for  the  purpose  of  delivering  other 
packages,  and  the  parcel,  the  subject  of  the  action,  was 
lost  out  of  the  cart.  The  Court  were  of  opinion,  that 
the  carrier,  notwithstanding  his  notice,  was  liable,  and 
that  the  words  lost  or  damaged  did  not  apply  to  a  case 
of  that  description.  In  that  case,  the  carrier,  by  leaving 
the  cart  in  the  unprotected  state  which  he  did,  liable  to 
be  pillaged  by  any  dishonest  person,  might  be  con- 
sidered to  have  divested  himself  of  the  charge  of  car- 
fa)  2  B,  M9ore,  18. 

rying 
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1821.       rying  it  to  its  ultimate  plac6  6f  destination,  and  thcr^, 
~.  too.  the  lo4s  accrued  from  the  act  of  the  servant.     In 

agttihtt  Bodenham  t.  Bennett  la\  the  oirrter  by  his  servant  had 
eaffied  the  parcel  beyond  the  place  of  its  destination, 
atid  It  was  lost.  The  Court  of  Exchequer,  after  great 
consideration,  were  of  opinion,  that  the  carrier  was  not 
protected  by  the  terms  of  the  liotice,  upon  the  principle, 
that,  at  the  time  the  loss  accrued,  'the  carrier  was  not 
cdfryiftg  it  to  itS  plsice  of  destination,  but,  by  a  wrongful 
act  df  his  oilrn,  had  digested  himself  of  the  charge  of  it, 
dn  its  way  to  the  plate  of  destination.  In  Birkett  v. 
Willan  (bjf  a  parcel  of  indigo  was  sent  by  a  carrier, 
directed  to  a  person  at  Exeter^  and  it  was  delivered  by 
the  book-kt^pef  at  the  coadh-dffice  to  a  pefsori  who 
itpplied  for  it,  but  who  had  no  right  to  ffeceive  it.  In 
tb^  caie,  ther*  was  a  wrongful  delivery  by  the  act  of  the 
servultit.  The  Lofd  Chief  Justice  at  the  t^ial  Was  of 
opiMort,  that  the  Carrier  was  ptotected  by  the  terms  of 
his  notice,  but  the  Court,  wpdh  a  motion  for  a  new  trial, 
UXiA  aft^  argtiment,  were  of  opinion,  that  that  being  a 
case  of  gross  negligence.  Was  a  loss  not  protect^  by  the 
terms  "  l6st  of  damaged"  in  sncTi  a  notice.  Now  in 
that  carf^,  the  carrier,  by  a  wrongful  act  of  his  servrfht, 
hrfd  divested  himself  of  the  charge  of  Carrying  the 
parcel  to  its  ultimate  place  of  destination ;  for  it  was 
hi^  duty  to  carry  it  to  the  house  of  the  person  for  whom 
it  was  intended  at  Exeter^  if  he  found  the  person  to 
whom  it  was  directed,  or  to  keep  it  in  order  to  make 
due  inquiry  to  find  Itim  out.  These  cases  are  antho- 
rities  to  shew,  that  th6  terms  lost  ot  damaged  in  these 
notices,  are  to  be  understood  in  a  limited  sense,  and  it 

(c)  4  Trice,  31.  (ft)  2  ^.  ^  ^.  Z5^. 

seems 


Wiu^x* 


IN  THE  SKoftb  Ybar  OF  GEORGE  IV.  SO 

seems  to  me,  that  the  courts  have  put  a  sound  con-  1821. 
stTBctioa  upon  those  words  lost  or  dcunased^  by  which  — 
the  carrier  will  receive  all  the  protection  which  he  n^iainti 
ought  to  receive,  for  he  will  thereby  be  exempt  from 
those  peculiar  liabilities  which  attach  to  him  only 
in  his  character  of  carrier,  but  not  from  the  conse* 
qnence  of  his  own  misfeazanoe,  for  which  every  bailee 
is  responsible.  In  this  case,  the  defendants,  JVillan 
and  Jones^  received  the  parcel  to  be  carried  by  them^ 
Their  coach  arrives  at  the  Green  Man  and  Still, 
aod  the  parcel  is  tben^  by  their  ooncarrencc^  pot  out  of 
their  pos9ef8io%  and  delivered    to  a  difibrent  penoiu 

I 

Now,  when  the  pIainti£P  sent  his  parcel  by  Willan  and 
Jamesj  he  had  a  right  to  have  the  care  and  attentiim  of 
both  those  persons^  and  when  he  had  the  care  and 
attention  of  coe  only,  lie  bad  not  that  care  and  attention 
fiir  wkidi  Jie  originally  contracted.  WiUan  and  Jone$ 
faave  therefore^  by  the  act  of  their  servant,  divested 
thcmsehies  of  the  charge  of  carrying  this  parcel  to  its 
ollimate  pkce  of  destinatioiiy  and  npon  that  princifds^ 
I  am  of  opinion,  that  they  are  not  protected  by  their 
milicc.  We.  have  been  strongly  pressed  in  argument 
by  the  case  of  Nickskon  v.  Willan.  (a)  That  case,  how* 
ever,  is  plainly  distinguishable  from  the  present.  There 
the  defendant  was  the  owner  of  two  coaches,  a  moil  and 
a  heavy  coach,  going  to  the  same  place,  and  the  parori 
was  delivered  for  the  purpose  of'being'sent  by  the  mail. 
It  was  not  proved  that  it  was  in  fact  fmt  tuto  either 
conchy  but,  by  an  entry  in  the  defendant's  books,  it 
appeared,  that  he  had  intended  to  send  it  by  the  heavy 
coach.     The  parcel  was  lost,  but  whether  out  of  the 

(rt)  5  East,  507. 

ware- 
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1821  warehouse,  or  in  the  course  of  conveyance,  does  not 

^  appear.     In  that  case,  the  carrier  had  not  done  any 

C7ARNKTT 
against         thing  to  divest  himself  of  that  parcel  in  his  character  of 

the  proprietor  of  the  mail-coach,  and  he  might  after- 
wards have  sent  it  by  the  mail,  notwithstanding  the 
entry  in  the  book.  That  case,  therefore,  cannot  govern 
the  decision  of  the  present,  and  I  am  therefore  of 
opinion,  upon  principle  as  well  as  authority,  that  the 
plaintiffs  are  entitled  to  our  judgment. 

HoLROYD  J.   I  am  of  opinion,  upon  principle  as  well  as 
upon  the  authority  of  decided  cases,  that  a  carrier,  not- 
withstanding his  notice,  is  responsible  for  any  loss  or  da- 
mage arising  in'  the  course  of  the  trust  reposed  in  him, 
either  from  his  own  personal  misconduct  or  that  of  his  ser- 
vants.   The  substance  of  the  notice  in  this  case  is,  that  the 
carrier  will  not  be  responsible  in  certain  specified  cases, 
if  the  goods  be  lost  or  damaged^  unless  they  are  insured. 
Having  given   this  notice,  the  defendants  receive  the 
parcel  in  question,  to  be  carried  by  them  by  a  particular 
carriage.     It  is  so  entered  by  them  in  their  book,  and 
is  taken  a  part  of  the  way,  and  is  then  delivered  over 
by  one  of  their  servants  to  be  carried  by  another  con- 
veyance.    It  must,  therefore,  be  taken  to  have  been  de- 
livered over  by  tliem  with  the  knowledge  that  it  was  to 
go  by  the  mail  from  which  it  was  removed,  for   the 
way-bill  was  altered   after    the    parcel  had    been  put 
into  a  course  to  go  by  that  coach.     The  words  "  if  lost 
or  damaged^^  in  my  opinion,  apply  only  to   a   loss  or 
damage  arising  fi'om  any  negligence  or    misconduct  in 
the  carriage  of  the  goods.      Here  the  loss  arose  from  a 
wrongful  act  of  the  defendants,  wholly  inconsistent  with 
the  contract  they  had  entered  into  to  carry  the  parcel,  for 

the 
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the  consequences  of  which  they  are  answerable.     Sup-         1821. 
pose,  after  having  received  the  parcel,  that,  instead  of 
carrying   it,  they    had  refused  to   do  so,  and  wilfully         auninst 

1^  ILIJlH. 

suffered  it  to  remain  in  their  warehouse  in  town ;  that 
would  clearly  be  a  breach  of  the  undertaking  to  carry 
it  to  its  ultimate  place  of  destination,  and  Would  con- 
stitute a  wrongful  act,  for  the  consequences  of  which  the 
defendants  would  be  responsible.     In  this  case  tliey  did 
take  the  parcel  part  of  the  way,  and  then  removed  it 
into  another  carriage.    The  action  here  is  founded  upon 
that  misdelivery,  and  not  upon  any  thing  arising  in  the 
course  of  the   carriage  of  the  goods  which   they  had 
undertaken  to  convey ;  but  for  doing  an  act  quite  incon- 
sistent ivith  that  for  which  they  had  stipulated.    The  de- 
livery of  it  over  to  another  coach,  when  they  had  under- 
taken to  carry  it  by  their  own  coach,  was  a  wrongful  act 
cm  their  part,  which  makes  them  responsible  for  the  con- 
sequences arising  from  that  misdelivery.     Besides  the 
cases  already  referred  to  by  my  Brother  Ben/ley^  the 
case  of  Beck  v.  Evans  {a)  is  a  strong  authority  to  shew, 
that  a  carrier,  notwithstanding  these  notices,  is  respon- 
sible for  the  n^ligence  of  his   servant.      There  the 
carrier  received  a  cask  of  brandy,  which  leaked  in  the 
course  of  the  journey;  the  waggoner  was  informed  of 
it,  but  took  no  step  to  prevent  the  leakage,  and  a  con- 
siderable quantity  of  the  brandy  was  lost ;  and  it  was 
held  that  the  carrier,  notwithstanding  his  notice,  was 
responsible,  on  the  ground  that  the  loss  accrued  from 
the  gross  negligence  of  the  servant.     So,  too,  in  EHis  v. 
Turner  (A),  the  goods  were  sent  by  water  to  be  carried 
to  Stockwithj  and  they  were  carried  beyond  the  place, 

(n)   16  East,  247.  (b)  8  T,  R.  531. 
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1S2I.       and  the  vessel  was  afterwards  lost;  the  Court  held,  that 
"  the  carriers,  nofewithstanding  the  notice,  were  respon- 

against  sible ;  and  in  that  case  the  loss  happened,  not  from  the 
miscarriage  of  the  goods,  but  from  carrying  them  be- 
yond the  place  at  which  they  had  undertaken  to  deliver 
them.  As  to  Nicholson  v.  WiUan^  it  is  perfectly  con- 
sistent with  the  circumstances  stated  in  that  case,  that 
the  parcel  may  have  been  lost  out  of  the  warehouse^  or 
even  that  it  may  have  been  sent  by  the  mail ;  and  Lord 
EUenboroughf  in  delivering  the  judgment  of  the  Court  in 
that  case,  expressly  states,  *^  that  the  mere  fact  of  the 
booking  of  the  goods  for  a  different  coach,  and  a  sub- 
sequent  non-delivery,  could  amount  to  no  more  than  a 
negligent  discharge  of  their  duty  in  their  character  of 
carriers,  and  not  to  an  entire  renunciation  of  that  cha- 
racter, and  of  the  duties  attached  to  it,  so  as  to  make 
them  guilty  of  a  distinct  tortious  misfeazance  in  respect 
of  the  goods  in  question."  In  the  present  case,  there 
was  a  renunciation  of  that  character ;  for  the  putting  of 
the  parcel  into  another  carriage,  when  they  knew  that 
it  was  to  go  by  their  own,  and  when  they  had  in  &ct 
carried  it  part  of  the  way,  was  an  act  done  in  direct 
contravention  of  the  undertaking  which  they  had  en* 
tered  into ;  and  therefore  was  a  wrongful  renunciation 
of  their  character  of  carriers;  for  all  the  consequences 
of  which  they  are,  in  my  opinion,  responsible.  In  the 
case  of  Bodenham  v.  Bennett  (a),  Mr.  Baron  Wood^ 
speaking  of  these  notices,  said,  ^'  These  special  con* 
ditions  were  introduced  for  the  purpose  of  protecting^ 
carriers  from  extraordinary  events ;  but  they  were  not 
meant  to  protect  them  from  due  and  ordinary  care;  be* 

(a)  4  Frice,  34. 

sides. 
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sides,  this  case  does  not  come  within  the  terms  of  the        1831. 

notice  ;  for  here  the  box  was  not  lost  or  damaged),  but 

it  was  mis-delivered,"     Now,  in  this  case  the  loss  arose        a^ninsi 

WiLLAN. 

both  from  the  want  of  due  and  ordinary  pare,  an4  from 
doing  an  act  in  contravention  of  their  duty  and  under- 
faking;  and  besides,  in  this  case,   too,  the  parcel  was 
mis-delivered,  by  having  been  delivered  to  another  car- 
rier.    Upon  these  grounds,  and  upon  the  authority  of 
the  cases  to  which  I  have  referred,  I  am  of  opinion  that 
the  defendants  are  responsible  for  the  value  of  the  pro- 
perty lost  in  consequence  of  the  wrongful  act  of  their 
servants,  who  delivered  it  over  to  another  carrier  to  be 
carried  by  his  coach,  instead  of  that  of  the  defendants. 

Best  J.     Admitting  that  there  is  a  distinction  be- 
tween negligence  and  misfeazance,   I  think   that  the 
plaintiffs  are  clearly  entitled  to  recover ;  because  it  ap- 
pears to  me  that  this  is  a  case  of  misfeasance.     Upon 
the  other  point  I  have  lately  said  so  much,  that  it  will 
be  only  necessary  for  me  to  say,  that  nothing  which  has 
since  occurred  has  induced  me  to  alter  my  opinion,  {a) 
I  cannot  see,  with  reference  to  the  question  of  the  re- 
sponsibility of  the  carrier,  that  there  is  any  sound  did- 
tiuction  between  negligance  and  misfeazance.     I  am  of 
opinion,  that  by  the  common  law  a  carrier  is  answerable 
for  the  negligence,  as  well  as  the  misfeazance  of  his 
sen'ants.     The  case  of  Nicholson  v.  WiUan^  which  has 
been   strongly   pressed   in  argument,    for   the  reasons 
already  stated,  is  not  an  authority  in  favour  of  the  de- 
fendant ;  but  if  it  were,  I  think  that  the  authority  of  that 
case  is   considerably  shaken  by  the  case  oi  Birkett  v. 
WSlan^  where  the  decision  of  the  Court  proceeded  ex- 

(a)  BaUon  V.  ZVmwan,  4  Barru  4f  ^(4*  21. 

pressly 
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presslj  on  the  ground  that  the  carrier  was  liable  for 
gross  negligence.  I  am  of  opinion,  that  by  these  no- 
tices the  carrier  is  only  protected  from  that  responsibi- 
lity which  belongs  to  him  as  insurer;  that  is  a  principle 
which  all  mankind  can  understand ;  and  I  think  that 
we  ought,  in  such  cases  as  these,  to  lay  down  rules  which 
may  be  easily  comprehended  by  the  great  body  of  the 
public.  For  the  reasons  already  given,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

Judgment  for  Plaintiff. 


Fridajff 
October  26th. 


Doe,  on  the  joint  and  several  Demises  of  John 
Annandale,  David  Annandale  and  James 
Annandale,  and  Thomas  Dewell  and  Fran- 
ces, his  Wife,        ...        Plaintiffs  j 


agatnst 


Charles  Brazier, 


Defendant 


A  testator,  by    HPHIS  causc   was   tried  before   Abbott  C.  J.,    at   the 

his  will,  be  .1- 

queathedthe  Middlesex  ^\iXmg%  after  Trinity  tevm^  18-0,  when  a 

dwelling-houie  vei'dict  WHS  found  for  the  plaintiff,  subject  to  the  opinion 

".^jS.forhis  of  the   Court   upon  the  colnstruction  of  the  following 

and aft^r diT  ^^'"^ '  "  ^^  '^^''^^^ .^^'^^^^  o**  &c.  make  this  uiy  last  will 

decease  of  the 

said  C»  B  ^  he  bequeathed  tlie  same  rents  togethtrr  with  the  rents  of  all  Iii^i  other  houses  and 
lands,  unto  his  nephews  and  niece  tlierein  mentioned,  for  their  lives  and  the  life  of  the  sur- 
vivor ;  and  after  the  decease  of  the  survivor  of  them,  he  gave  and  devised  all  his  houses  and 
lands  to  trustees,  in  trust  to  sell  the  same,  and  to  pay  the  prcKluce  of  such  sa!e  unto  such  of 
the  children  of  his  nephews  and  niece  at  should  be  living  at  the  time  of  the  decease  of  the 
survivor;  and  then  devised  all  the  residue  of  his  estate  to  C.  Ti.  :  Held,  that  upon  the  death 
of  the  testator,  the  nephews  and  niece  took  an  immediate  estate,  for  their  lives  and  the  life 
of  tlie'  survivor,  in  the  rents  of  all  the  houses  and  lands,  eicept  Uie  h6usc  specifically 
bequeathed  to  C\  Jk  for  his  life. 


and 
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and  testament:  I  give  and  bequeath  unto  my  son-in- 
law,  Charles  Brazier,  the  rents,  issues,  and  profits  of 
jny  messuage,  tenement,  or  dwelling-house,  situate  in 
New  Brentford,  in  the  county  of  Middlesex^  for  the  term 
of  his  natural  life ;  and  from  and  after  the  decease  of 
the  said  Charles  Brazier,  I  give  and  bequeath  the  same 
rents,  issues,  and  profits,  togetha*  with  the  rents,  issues, 
and  profits   of  all  other  my  messuages  or  tenements, 

lands,  hereditaments,  and  premises,  situate,  and  beitig 
in  New  Brentford  aforesaid,  unto   my  three   nephews, 

John  Annandale,  James  Annandale,  and  David  Annan^ 
dale,  and  my  niece,  Frances  Annandale,  for  their  respec- 
tive natural  lives,  and  the  life  of  the  longest  liver  of 
them,  share  and  share  alike,  and  from,  and  immediately 
ailer  the  decease   of  the   survivor   of  them,   my  said 
nephews  and  niece,  I  give  and  devise  all,   and  singu- 
lar, my   said    messuages    or  tenements,    lands,    here- 
ditaments,   and   premises,   unto   Christopher   Peel   and 
George  Clark,  their  heirs  and  assigns,  for  ever,    upon 
trust,  to  sell  the  same  premises,  and  to  pay  over  the 
produce   of  such    sale  unto   such    of  the    children  of 
my  nephews  and  nieces  as  shall  be  living  nt  the  time 
of  the  decease  of  the  survivor   of  them.     I  give  and 
bequeath  unto  the  said  Charles  Brazia-  100/.  stock  in 
the  four  per  cent,  consols,  for  his  own  use  and  benefit, 
and  I  give  and  bequeath  unto  him,  the  said   Charles 
Brazier,  all  my  household  goods,  plate,  linen,  china, 
and  all   other  my  estate  and   effects  whatsoever  and 
wheresoever.     To.  hold  the  same  unto  the  said  Charles 
Brazier,  his  heirs,  executors,  administrators,  and  assigns 
for  ever.     The  premises   for  which  this  ejectment  was 

brought,  were  the  messuages,  tenements,  lands,  heredi- 

*,        _  ^ 

timents,  and  premises  mentioned  in  the  testator's  will, 
Voj^  V*  F  situate 


1821. 

Doc  dem* 
Anvavdaue 
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1821.       situate  and  being  in  New  Brentford^  (save  and  except 
Doe  dem.      ^^®  house  mentioned   as    then    in   the   occupation   of 
Aknakbalk    j^  TunstaU^)  and  expressly  devised  to  the  said  Charles 
BmAiiiB.      Brazier  for  the  term  of  his  life,  and  of  which  the  testator 
died  seized.     The  defendant,    Charles  Brazier^  is  the 
son-in-law  of  the  testator,  and  the  residuary  legatee  and 
devisee  mentioned  in  his  will,  and  was  at  the  time  the 
ejectment  was  brought,  and  still  is,  in  possession  of  the 
premises  sought  thereby  to  be  recovered.     The  lessors 
of  the    plaintiff  (the  Annandales,)   were  the  surviving 
nephews  of  the  testator,  and  legatees  mentioned  in  the 
above  will.     Thomas  Dewell,  the  other  lessor,  intermar- 
ried with  the  niece.     The  lessors  of  the  plaintiff  were 
not  the  heirs  at  law  of  the  testator. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  lessors  of  the  plaintiff  were  entitled  under 
the  will  to  the  premises  belonging  to  the  testator,  situ- 
ate in  Nem  Brentford^  during  the  life  of  the  defendant. 

TresUwe  was  to  have  argued  on  the  part  of  the  plain- 
tifisi  but  the  Court  called  upon 

Chittyf  contra.  No  interest  passed  to  the  nephews 
and  niece  of  the  testator  by  this  will,  until  after  the 
death  of  Brazier,  The  testator,  after  giving  one  house 
for  life  to  the  defendant,  proceed^,  '^  and  from  and 
after  the  decease  of  C  Brazier,  I  give  and  bequeath  the 
same  rents,  &c.  together  with  the  rents,  &c.  of  my  other 
houses,  to  my  nephews  and  niece."  Now  it  is  perfectly 
clear,  that  the  latter  could  take  no  interest  in  the  one 
house  bequeathed  expressly  to  the  defendant,  until  after 
his  death,  and  the  words,  together  with,  cannot  be  re- 
jected from  the  will^  and  if  they  be  allowed  to  stand, 

then 
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then  they  refer  not  merely  to  the  )}eque^  bmt  tq  t\^       )Si§l, 
time  when  the  bequest  is  to  lake  effect.   Th?  will  operates     ^^ _  ^  ' 
tbercfore  as  a  specific  devise  of  specific  prppprty,  tp    ^^^JS^^ 
take  effect  only  upon  the  death  of  Brazier,     Tbat  being      9«fm%* 
sp^  and  as  the  trustees  n^mcd  in  t]}e  will  tooli;  i)p  estate 
until  after  the  decease  of  the  survivor  of  the  nephews 
und  niece,  tlie.life  interest  in  all  the  testator's  hovi^ses  in. 
New  Brentford^  passed  to  the  defendant  under  the  resi- 
duary clause  in  the  \vilL 

6avl£y  J.  {a)    We  have  no  right  ^o  niajkc  a  wi}l  for  a 

party,  but  it  is  our  duty  to  look  to  the  whole  of  the  wiU, 

and  to  extract  from  it  what,  on  the  fair  constr^ction  of  the 

will,  appears  to  have  been  the  intention  of  the  testator. 

And  of  the  intention  pf  the  testator,  in  this  instance,  I 

have  no  doubt.    It  seems  to  me,  that  his  olyect  w§s  tQ  giv^ 

one  house  to  Charles  Brazier ^  and  to  give  the  reversion  of 

that,  and  the  immediate  possession  of  all  his  other  houses^ 

to  his  nephews  and  niece  for  their  respective  lives.     If 

the  words,  ^  and  from  and  afler  the  decease  of  the  said 

Charles  Braxier^^  be  confined  in  construction  to  what 

had  before  been  given  to  Charles  Brazier  for  life,  then 

there  is  no  difficulty  in  the  construction  of  the  will. 

The  proper  way  of  reading  it  is  this,  ^'  I  give  to  my 

8on*in-law,  Charles  Brazier^  that  house)  and  after  his 

decease,  I  give  and  bequeath  the  rents,  issues,  and  pro- 

fit^of  that  house  to  fny  three  nephews  and  niece,  together 

with  the  rents,  issues,  and  profits  of  my  other  houses^'' 

applying  the  words  **  together  with"  as  a  repetition  of 

the  words  of  gifl  and  bequest ;  not  meaning  to  postpone 

the  interest  in  the  other  houses  till  after  the  decease  of 

Brazier,   but  giving  to  him  the  immediate  interest  in    ' 

(a)  AbboU  C  J.  was  attiiig  tiUOld  Bailey, 

F  2  that 
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•       that  house.     It  might  happen  in  the  course  of  events, 

Dob  dem.  according  to  the  construction  contended  for,  that  every 
against  ^^^  ^^  these  pcrsous  might  be  disappointed,  because,  if 
*^'"*  Charles  Brazier  survived  them,  they  would  take  (accord- 
ing to  that  construction)  no  interest  at  all  in  any  of  the 
houses,  and  their  children  even  would  take  no  interest 
until  Brazier  died ;  nor  until  that  event  happened,  would 
the  trustees  be  entitled  to  sell.  Whereas  they  are  directed 
to  sell  immediately  after  the  death  of  the  survivor  of  the 
nephews  and  niece.  Such  a  construction,  therefore,  seems 
to  be  at  variance  with  the  provisions  of  this  will.  The  case 
oi  Cooke  V.  Gerard  (a)  is  an  authority  in  point.  In  that 
case,  the  testator  had  two  estates,  one  in  possession,  and 
another  in  reversion  expectant  on  the  death  of  A.  B. 
He  devised  the  former  to  his  widow  for  one  year,  and 
then  he  devised  both  to  the  lessors  of  the  plaintiff,  to 
hold  immediately  after  the  expiration  of  the  year  from 
his  decease,  and  the  decease  of  A.  B.  Therefore,  the 
lessor  of  the  plaintiff  was,  according  to  the  words,  to 
hold  from,  and  immediately  after  the  expiration  of  one 
year  after  the  death  of  the  testator,  and  the  decease  of 
A.  B.  The  question  was,  whether  the  whole  was  post- 
ponied  until  after  A.  B.  died.  The  Court  decided  not, 
but  that  the  words  were  to  be  taken  distributively,  and 
that  "  after  the  decease  of  A»B,"  was  only  to  be  applied 
to  that  estate  in  which  A.  B,  had  an  interest.  And 
so  in  this  case,  these  words,  "  after  the  decease  of 
Charles  Brazier^^  may  fairly  be  confined  to  that  house, 
the  rents,  issues,  and  profits  of  which  had  previously 
been  given  to  Charles  Brazier  for  his  life ;  but  as  to 
the  residue,  it  is  a  present  and  immediate  devise. 

(a;   1  Sound,  181. 

HoL- 


agauut 
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.1-  HoLROYD  J.      I   think  that  we  should  defeat  the       .1821. 
manifest  intention  of  the  testator,  if  we  were  to  decide      -.     T" 

'  Dob  dem. 

this  case  in  favour  of  the  defendant*     It  seems  to  me,     Akkakdale 
that  at  the  very  time  when  the  testator  was  devising  one 
house  to  C  Brazier,  he  had  in  his  mind  his  other  real 
property.     For,  immediately  after  giving  the  life  estate 
in  the  one  house  to  the  defendant,  he  goes  on  and  says, 
and  from,  and  immediately  after  the  decease  of  the  said 
C.  Brazier^  1  give  the  said  rents,  issues,  and  profits, 
together  with  the  rents,  issues,  and  profits  of  my  other 
houses,  to  my  nephews  and  niece.     It  is  clear,  that  the 
testator  meant  Brazier  to  take  a  life  estate  in  one  house 
only,  and  yet  that  he  meant  in  this  part  of  the  will  to 
dispose  of  his  property  in  the  other  houses.    Now,  that 
intention   of  the   testator   cannot   be  efiected  without 
giving  an  immediate  interest  in  the  latter  to  his  nephews 
and  niece.     It  is  said  that  the  words  **  together  with" 
incorporate  not  only  the  gift,   but  the  time  when  that 
gift  was   to    take  effect.      I   think,  however,   that  it 
was  the  manifest  intention  of  the  testator  in  this  case, 
that  these  words  should  apply  only  to  the  gift,  and  not  to 
the  time  when  that  gift  was  to  take  effect.     I  think  it 
quite  clear,  therefore,  that  the  testator  in  this  part  of 
his  will  intended  to  give  an  immediate  estate  for  the 
lives  of  his  nephews  and  niece,  and  the  life  of  the  sur- 
vivor, and  therefore,  that  there  should  be  judgment  for 
the  plaintiff. 

Best  J.  I  am  of  the  same  opinion.  It  is  evident 
diat  the  testator  did  not  intend,  that  the  defendant, 
to  whom  he  had  expressly  devised  one  house,  should 
take  an  immediate  interest  in  the  other  houses,  and  it 
is  equally  clear,  thai  he  did  not  intend  these  houses  to 

F3  go 
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JJM  CMOft* 

BMMSiu 


go  to  his  heifH  tk  la#j  for  he  basi  by  the  reskilkttty  ciMse, 
giv€h  ietwiiy  kll  his  e^tes  whttteven  Then  if  he  i|i<- 
teilded,  tbftt  these  houses  should  not  go  to  the  defend- 
ant lor  bh  heirs  at  Inw,  it  is  quite  dear,  that  he  mtt0t 
have  fMendied,  that  they  should  immediately  upon  bis 
death  go  to  his  ttc))Iye^  and  niece.  It  has  been  said, 
that  tbb  words  ^  together  ^th"  must  necessarily  refer 
to  th^  time  nrhigll  the  gfft  is  to  take  effecU  Looking, 
hoWetet^  to  the  ^ole  Wntext  of  this  will,  I  think  th^t 
ifrfe  sbtfl  best  a'lthin  the  intention  of  the  testator  by  con- 
tAhtfng  tbOftfe  ^ords  to  refer  to  the  property  bequeathed, 
and  not  to  the  tHue  ^ben  the  bequest  is  to  take  efl^. 
I  think,  thl^r^RHie,  that  there  li^ust  be  jadgmcnt  for  the 

j'udgment  for  the  plaihtiflT. 


OcUberSeOu 


Cazenove  and  Another,  Assignees  of  Poweh 
and  Warwick,  Bankrupts, .  against  Preyost 
and  Others. 


jl.,  a  foreign        A  SSUMPSIT  by  the  plaintiffs,  as  assignees  of  the 

mcrdumtf  pur-    ^x  i      /*»  n 

chased  in  hia  estate  and  effects  of  «/.  Power  and  B.  Warwick^  of 

on  account  and  LoTidon^  merchants,  against  the  defendants,  who  were 

IriUi  tile  money 

o^  i?.,  a  BriHah  merchant,  certain  bank  shares  in  the  French  funds.  The  latter  drew  bills 
upon  A.^  which  he  accepted,  on  the  security  of  those  shares  standing  in  his  name ;  and 
these  bills  were  assigned  by  ^.,  for  a  nduable  consideration,  to  C,  a  Jhilish  subject.  Be- 
fore they  became  due,  B,  authorised  A.  by  letter  to  sell  the  bank  shares,  in  order  to  reim- 
burse himsdf  aganMt  the  biUs.  Beibr«  that  letter  amved,  J>  had  stopped  payvwiit,  and 
afterwards  became  bankrupt,  and  the  bills  were  dishonoured ;  B,,  also,  afterwards  became 
bankrupt  C ,  by  t>rOGC»  fn  thelbM»i^  country,  attached  the  b«Ak  shares  !«f II  startdfaig  in  the 
name  of  A,  for  the  debts  due  to  him  upon  the  bilk ;  and  the  court  there  decreed  that  the  bank 
duures  should  be  scld,and  fhvt  the  fttdceeds  should  be  appKtfd,  fir&t,  to  pay  a  debt  doe  fh>m 
B.toA.,  and  afterwards  to  retire  the  bills.  Under  this  decree,  C.  rrceived  a  certain  sum  of 
money  on  accost  dT  ^e  Httk :  HM,  Aat  the  asdgnees  dF  Ji,  could  trot  reeottr  back  "diia 
money  ai  money  belonging  to  B* 

mer- 


Cazxvots 
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niercbanUy  also  resideot  in  London,  to   recover  from        182K 

them  ]  346JL,  as  money  bad  and  received  by  theni|  to 

tbe  use  of  the  plainti£&,  as  such  assignees.     Plea)  ge- 

aeral  issoe*     The  cause  was  -tried  at  the  Middlesex 

fiCtiDgs,  before  AbboU  C.  J.,  when  a  verdict  was  found 

for  the  plaintiffi,  subject  to  the  opinion  of  the  Court, 

OD  the  folloviog  case. 

lo  Junet  1S1&,  Martin  de  Puech  and  Co.,  of  Paris, 
by  the  directions  of  tlie  bankrupts,  purchased  in  their 
owA  naines,  but  on  tbe  bankrupts'  account,  25  bank 
shares  in  the  French  funds,  and  at  the  same  time  drew 
two  bills  of  exchange  upon  the  bankrupts,  for  the  price 
of  such  Stares,  which  the  bankrupts  duly  accepted  and 
paid.  On  tlie  2d  October,  1818,  the  bankrupts  drew 
upon  Martin  de  Puech  uid  Ca  three  bills  of  exchange, 
amounting  together  to  40,000  francs,  payable  three 
months  after  dote,  which  the  defendants  purchased  of 
the  baukropts,  and  gave  them  the  value  for  in  money, 
amounring  to  16UJ.  Ss.  3d^  which  -bills  Martin  de 
Puech  and  Co.  accepted,  upon  the  security  of  such 
bank  shares,  which  were  then  standing  in  their  names, 
and  which  were  the  only  funds  in  their  hands  belong- 
lag  to  the  bankrupts.  On  the  day  the  bankrupts  drew 
thc6e  bills 'upon  Martin  de  Puech  and  Co.,  they  wrote 
them  a  letter,  advising  that  they  had  drawn  the  bills, 
aftd  frtafii^j  that  in  case  the  bank  shares  should  not  ulti- 
ftiately  produce  the  sum  for  which  the  bills  were  drawn, 
they  would  be  responsible  to  them  for  the  deficiency ; 
and  on  the  1st  of  Januari/^  181i>,  the  bankrupts,  by 
another  letter,  authorised  Martin  de  Puech  and  Co.  to 
sell  tlie  twenty-five  bank  sliares,  in  order  to  enable  them 
lo  reimburse  themselves  what  they  had, to  pay  in  respect 
of  the  biUs.     Oji  the  31st  December,  1818  (two  days  be- 

F  4  for^ 
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1821.      fore  the  bills   became  due)  Martin  de  Puech  and  Co. 
""■"^      stopped  payment,  the  bank  shares  then  remaining  in 

\^Jl  Z  Ell  O  VE 

^ahut       their  names,  and  the  bills  were  ail  dishonoured  by  them, 
and  also  by  the  bankrupts.    At  the  time  the  Defendants 
took  these  bills   of  exchange   of  the  bankrupts,   they 
;  did  not  know  that  Martin  de  Puech  and  Co.   had   the 
twenty-five  bank  shares  standing  in  their  names  belong- 
ing to  the  bankrupts,  nor  were  they  informed  thereof^ 
until  Martin  de  Puech  and  Co.  had  suspended  their  pay- 
ments.   A  commission  of  bankrupt  issued  against  Power 
and  Waiimck  on  the  13th  of  January ^  1819,  and  an  as- 
signment of  their  estate  and  effects  was  duly  made  to 
the  plaintifi&  on  the  2d  February^    1819.     The  defend- 
ant, Prevostj  being  then   at  Paris^  on   the  2d  March^ 
1819,  issued  process  of  attachment,  according  to  the 
laws  oi  France  J  against  the  twenty-five  bank  shares  in  the 
hands  of  Martin  de  Puech  and  Co.,  under  which  attach- 
ment one  of  the  plaintiffs,  Fermin  de  Tastetj  who  was  then 
in  Parisj  on  the  27th  of  May,  1819,  was  duly  summoned, 
but  did  not  appear,  and  the  other  plaintiff,  Cazenoveyheing 
in  London,  on  the  9th  oXJuly,  1819,  received  notice  of 
the  proceeding  at  Pcnris,  but  never  interfered  therein. 
Upon  the  hearing  of  the  attachment,  on  the  12th  Au- 
gustf   1819t^  the  Court  decreed,  that  the  bank  shares 
should  be  sold,  and  the  net  proceeds  applied,  so  far  as 
they  would  extend,  to  pay  a  balance  of  1570  francs,  due 
by  the  bankrupts  to  Martin  de  Puech  and  Co.,  and  after 
payment  thereof,  to  retire  the  bills  so  accepted  by  Martin 
de  Puech  and  Co.  in  favour  of  the  bankrupts.   The  sum  of 
1346/.  was  in  consequence  received  by  the  defendants,  on 
the  SOth  December f  1819,  as  the  produce  of  the  bank 
shares,  afler   deducting  from    such  produce  the   1570 
francs,  and  the  costs  of  the  proceedings  under  the  attach- 
ment, 
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ment,  and  there  was  still  due  to  the  defendants  a  further        1821. 


halance,  in  respect  of  the  three  bills  of  exchange^  which  cazbmote 
they  claimed  to  prove  under  the  commission  issued  agamu 
aigtiiMt  Power  and  Co.  Martin  de  Puech  and  Co. 
settled  with  all  their  creditors,  and  paid  them  the 
sum  of  4s.  in  the  pound,  on  the  amount  of  their  re- 
spective debts,  in  discharge  thereof,  which  the  defendants 
have  accepted  of  Martin  de  Puech  and  Co.,  in  respect 
of  other  demands  they  had  on  them,  but  they  were  not 
admitted  creditors  on  their  estate  for  these  three  bills 
of  exchange* 

PlaUj  for  the  plaintiff  The  assignees  are  entitled  to 
recover  this  sum  of  money  as  money  belonging  to  the 
bankrupt,  of  which  the  defendants  have  obtained  pos- 
session since  the  act  of  bankruptcy.  The  l^al  interest 
in  the  bank  shares  was  vested  in  the  bankrupts.  Whep, 
therefore,  they  were  converted  into  money,  their  pro- 
duce was  money  had  and  received  to  the  use  of  the 
assignees.  If  the  question  had  been  between  Martin  de 
Puech  and  Co.  and  the  plaintiffs,  it  might  be  urged  that 
the  produce  was  subject  to  the^same  lien  as  the  bank 
shares ;  but  even  in  that  case,  the  lien  could  only  attach 
opon  payment  of  the  bills  by  the  French  house.  Ad- 
mitting^ however,  that  the  lien  would  have  been  avail- 
able between  those  parties,  still  it  is  not  competent  for 
the  defendant  to  take  advantage  of  it ;  for  a  b'en  is  a 
personal,  and  not  a  transferable  right.  The  French 
house  could  not  avail  themselves  of  the  lien,  as  they  had 
not  paid  the  bills;  and  even  if  they  could,  as  between 
them  and  the  plaintiffi,  still  they  could  not  transfer  their 
rights  to  the  defendant.  By  the  stat.  1  Jac.  1.  c.  15. 
1. 13.,  power  is  given  to  the  commissioners  to  assign  all 

debt 
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1821.        debts   due   to  the    hankrujpts   for  the  benefit    of   the 
"       creditors,    and    then   it   enacts,     "  neither    shall    the 

Caziwoti 

ngamst  same  be  attached  as  the  debt  of  the  bankrupt."  Now, 
here  the  bank  shares  have  been  attached  as  the  debt 
of  the  bankrupt;  and  that  is  against  the  express 
provisions  of  the  statute.  This  is  not  like  the  case 
of  a  fond  appropriated  to  particular  purposes  at  the 
time  of  accepting  the  bills ;  for  in  such  a  case  a 
power  is  givien  by  the  owner  to  the  appropriating  party, 
and  unless  that  power  is  strictly  complied  with,  the 
owner  is  not  bound  by  the  appropriation.  In  this  case, 
the  proceeds  were  applied^  first,  to  liquidate  the  general 
babuict  due  to  the  Ff^ndk  house,  which  was  not  within 
die  scope  of  the  trust  reposed  in  them.  Here^  there- 
fore, oae  creditor  has  obtained  an  undue  advantage  over 
the  othersi  by  attaching  the  debt  due  to  the  bankrupts, 
which  is  against  the  policy  and  provisions  of  the  bank- 
rupt hiws* 

Tindalj  contra,  was  stopped  by  the  Court. 

Bayley  J.  (a)  This  case  has  been  argued  very  forcibly 
on  the  part  of  the  assignees.  There  is  no  difficulty, 
however,  as  to  the  principle  of  law  applicable  to  the 
case.  The  assignees  are  unquestionably  entitled  to  all 
the  property  that  belonged  to  the  bankrupt  at  the  time  of 
his  act  of  bankruptcy :  and  there  can  be  no  doubt,  also, 
that  if  a  subject  of  this  country,  by  means  of  legal  pro- 
cess abroad,  gets  into  Kis  hands,  after  the  bankruptcy, 
money  belonging  to  the  bankrupt,  he  is  liable  to  re- 
fund it  to  the  assignees.  The  question  in  this  case 
is,  whether  the  property  in  question  was,  at  the  time 
of  the   bankruptcy,    the    property   of  the   bankrupts. 

(a)  Ahbott  C.  J.  was  uttbg  at  the  m  BaUetf, 

J3i?fore 
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Bifore  the  iMiikruptcy,  Martin  de  Pmch  and  Co.  had        l8Stl. 
ftaiidiiMr  in  tbeir  nameft  in  the  French  funds  25  bank      _ 
shares  belonging  to   tlie  bankrupts.     On  the  failh  of       t^gidntt 
tfaoic  bank  shares,  the  bankrupts  wei^  alkiwed  to  draw 
OD  the  Branch  houses  and  the  latter  accepted  the  bills ; 
the   legal  consequence  of  which  was,  that  it  entitled 
them  Co  keep  those  ehaies  as  a  security  against  the  !!«• 
bility  they  bod  incurred  by  their  acceptances^     On  the 
1st  of  Jmwanf^    i8ld,    the    bankrupts    authorisse   tb^ 
French  house  to  sell  the  shares.     So  that,  at  the  time  of 
the  act  of  iMbkruptcy  of  Poui^  and  Warwick^  the  French 
hottse  was  under  acceptances  for  the  bankruptsi  with 
oertaio  tMUik  sbareft  iti  their  names,  which  they  had  the 
jMMfcr  to  sell.     Uader  these  circuiiMtancaS)  iVewsf,  one 
of  the  defendant^  the  holder  of  tiie  bills,  en  the  ISth 
Aagmty  181^  instituted  a  suit  ia  the  French  court,  in 
the  course  of  which  process  of  attachto^it  issued  against 
tliese  25  bank  shares.    At  that  time  the  bank  shanks 
stood  in  the  name  of  Martin  de  Puech  and  Co.,  osd 
they  had  a  right  to  sell  them,  and  apply  the  proceeds  in 
discharge  of  their  acceptances.     The  bankrupts  could 
Bot  cidl  on  the  French  house  to  give  up  any  part  of  that 
money  until  they  had  released  them  from  all  liability  in 
respect  of  those  acceptances.     The  French  Court  made 
a  decree^  that  the  bank  shares  should  be  sold,  and  that 
the  proceeds  should  be  applied,    first,  in  payment  of 
the  general  balance  due  from  the  bankrupts  to  Martin 
de  Puech  and  Co«,  and  that  the  residue  should  be  spe- 
cifically applied  (not  as  the  money  of  the  bankrupts)  to 
retire  the  bills,  and  it  was  so  applied  accordingly.     At 
the  time  when  the  bank  shares  were  standing;  in  the 
Bsmes  of  Martin  de  Puech  and  Co.,  the  bank  might  be 
considered  as  a  ^oke^older,  the  two  houses  having  an 

interest 
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I 

1821.        interest  in   the  money.     Martin  de  Ptiech  and  Co.  had 

cIieh"        *^  interest  that  it  might  be  applied  in  discharge  of  their 

against        acceptances.     The  house  of  Power  and  Warmick  had  a 

FftlVOtT. 

similar  interest,  in  order  that  they  might  be  relieved 
from  their  liability  as  drawers,  and  they  had  also  an 
interest  in  any  surplus.     The  French  Court   decreed, 
that  the  proceeds  should  be  applied  so  as  to  have  the 
effect  of  relieving  the  house  of  Martin  de  Puech  and  Co. 
pro  tanto  from  their  liability  as  acceptors,  and  that  of 
the   bankrupts  from  their   liability  as   drawers.     The 
question,  then,  is,  to  whom  the  money  belonged  which 
they  directed  to  be  so  applied.     It  seems  to  me,  that  it 
was  the  joint  money  of  Martin  de  Puech  and  Co.  and 
the   bankrupts,    neither   of  those   houses   individually 
having  any   control   over  it  in   conscience  or  justice. 
The  money  was  applied  in  the  manner  decreed  by  the 
French  Court ;  and,  therefore,  had  the  effect  of  relieving 
Martin  de  Puech  and  Co.  from  their  obligation  as  ac- 
ceptors  to   the  extent  of  the  payment      If  they  had 
understood  that,  by  the  English  law,  this  money  would 
be  considered  as   the  money  of  Power  and    Warwick^ 
they  might,   for   their   own  protection,    have    insisted 
that  it  should  be  paid  into  their  own  hands,  in  order 
that  they  might  themselves  pay  it  over  to  the  defend- 
ants, and  thereby  exonerate  themselves  from  all  respon- 
sibility.    They  migbt  then  have  paid  it  as  their  own 
money,  and  the  assignees  could  have  had  no  claims 
against  the  defendants  for  receiving  it     Now,  it  seems 
to  me,  that  the  payment  under  the  decree  of  the  French 
Court  was,  to  all  intents  and  purposes,  the  same  thing 
as  if  it  had  been  made  by  the  hands  of  Martin  df  Puech 
and  Co..     If  it  was  not,  the  l^al  consequence  would 
be,  diat  the  defendants  would  be  liable  to  refund  the 

money 
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money  to  the  assignees,  and  Power  and  Wanxiick  would        1821. 
then  have  the  whole  benefit  of  the  money  which  had      ^" 

Caiknotb 

been  standing  in  the  bank  for  the  security  of  Martin  de        against 

PftKVOST* 

Puecb  and  Co.,  and  the  latter  would  be  h'able  on  their 
acceptances.  That  would  be  most  unjust.  I  am  of 
opinion,  that  by  our  law  the  assignees  are  not  entitled 
to  claim  this  money  ;  because,  when  it  was  paid  to  the 
defendants,  it  was  not  the  money  of  the  bankrupts,  Mar* 
fin  dc  Puech  and  Co.  having  an  interest  in  having  it 
applied  in  discharge  of  the  bills  which  they  had  accepted. 
It  is,  therefore,  to  be  considered  in  substance  as  if  it  had 
been  paid  by  them :  and,  if  so,  the  assignees  have  no 
claim.  I  think,  therefore^  that  there  must  be  judgment 
for  the  defendants. 

HoLEOTD  J.      Notwithstanding  the   able   argument 
addressed  to  the  Court  on  the  part  of  the  plaintiflfs,  no 
doubt  has  been  raised  in  my  mind  with  r^ard  to  the 
point  in  question.  •  I  take  it  to  be  quite  clear  that  the 
plaintiffi,  as  assignees,  cannot  recover  the  money  now 
sued  for,  unless  the  bankrupts  themselves,  in  case  there 
had  been  no  bankruptcy,  could  have  recovered  it  as 
money  had   and  received   by  the  defendants   to  their 
use.      Now,  I  am   of  opinion,  if  there   had  been   no 
bankruptcy,  that  the  bankrupts  could  not  have  main- 
tained an  action  against  the  defendants  for  money  had 
and  received  to  their  use  on  the  ground  of  this  being 
money  to   which   they,  the  bankrupts,  were  entitled. 
The  bills  were  accepted   on  the  faith  of  those  bank 
shares  in  the  French  funds,  which  were  bought  by  Mar^ 
tin  de  Puech  and  Co.    They  had  more  than  a  simple  lien 
on  it ;  it  was  in  law  their  property,  and  vested  in  them ; 
in  trust,'  indeed,  for  the  bankrupts,  after  satisfying  their 

own 
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1821.        own  lien.     Where  a  person  has  a  simple  lien  on  goods, 
^  he  cannot  sell  and  dispose  of  them  ;  but  if  he  has  a  spe- 

Cazinove 

againu        cial  property  in  those  goods,  in  trust  for  another,  subject 

Pakvost. 

to  a  claim  of  his  own,  in  such  case  tlie  party  may  sell, 
in  order  to  repay  himself.  The  bills  having  been  ac- 
cepted, Martin  dc  Puech  and  Co-  were,  in  the  first 
instance,  liable  to  pay  them.  If  they  had  paid  them, 
they  would  have  had  a  right  to  have  sold  the  shares  to 
reimburse  themselves.  An  attachment  was  lodged  in 
the  French  court,  and  Martin  de  Puech  and  Co.  were 
parties  to  it,  for  a  decree  is  made  in  their  favour,  as  to 
that  part  of  the  property  appropriated  to  pay  them,  pre* 
vioiis  to  any  application  of  any  part  of  it  to  the  payment 
of  these  bills.  Suppose  there  had  been  no  bankruptcy) 
would  the  bankrupt  have  been  entitled  to  any  of  the 
proceeds  of  those  shares  in  the  French  funds,  while  the 
bills  were  outstanding  ?  I  think  nott  Martin  de  Puech 
and  Co.  had  the  legal  property  in  them,  for  they  were 
the  only  persons  who*  could  sell  or  dispose  of  that  pro- 
perty. If  the  bills,  indeed,  had  been  paid  by  the  bankr 
rupts,  they  would  have  had  an  equitable  interest  in  tli9 
bank  shares.  But  if  Martin  de  Puech  and  Co.  had  sold 
the  shares,  the  bankrupts  could  not  have  got  the  money 
out  of  their  hands  until  they  had  reimbursed  them 
to  the  amoimt  of  their  acpeptances.  Nor  can  they,  now 
that  Martin  de  Puech  and  Co.  have  been  compelled  by 
the  decree  of  the  French  Court  to  pay  the  money  to  the 
holders  of  the  bills,  recover  the  same  from  the  defend- 
ants; because  it  was  not  their  money  until  the  bills  bml 
been  provided  for ;  that  not  having  been  done,  I  am  of 
opinion,  that  they  had  neither  the  legal  nor  equitable 
property  in  the  proceeds.  It  is  said,  however,  that  by 
the  statute  of  James^  the  property  cannot  be  attached 
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as  the  debt  of  tbe  bankrupt.    If  the  bankrupts  had  been        1821. 
the  only  debtors,  and  the  property  had  been  attached, 
that  would  have  come  within  the  statute ;    but;  here  the        a^ahiu 
property  that  is  attached  was  in  law,  though  a  trust,  in 
some  respects  the  property  of  Martin  de  Ptifch  and  Co. 
They  were  debtors  as  well  as  the  bankrupts.     For  they 
were  indebted  as  acceptors  to  the  holders  of  the  bill; 
and  it  is  for  the  satisfaction  of  that  debt,  due  on  the  bills, 
and  not  the  debt  of  the  bankrupt  merely,  that  this  pro- 
perty is  attached.     I  think  that  the  bank  shares  might 
be  attached  as  the  debt  o^  Martin  de  Puech  and  Co., 
and  the   decree   being   that   the  proceeds   should  be 
applied   towards  the  retiring  of   those  bills,    it  is  to 
be  considered  exactly  the  same  as  if  the  Court  had 
ordered   the   money  to  be  paid  to   Martin  de  Puech 
and  Co.,  that  they  might  pay  those  bills^  and  they  had 
so  paid  them  in  compliance   with  that  order.     At  all 
events,  I  think  that  the  assignees  cannot  say  that  this  is 
their  money  till  they  themselves  have  paid  these  bills. 
For  these  reasons,  I  think  that  there  ought  to  be  judg- 
ment for  the  defendant 

Best  J.  This  cajse  has  been  argued,  not  only  with 
great  ingenuity,  but  put  on  its  only  tenable  ground. 
It  must  be  considered,  as  if  both  Power  and  War" 
wick  and  Martin  de  Puech  and  Co.  were  solvent,  and 
tfien  it  would  stand  thus:  Pctmer  and  Warwick  draw 
on  Martin  de  Puech  and  Co.  in  France^  certain  bills  of 
exehange,  and  the  latter  accept  those  bills,  on  the  ex- 
press condition  that  they  are  to  hold  certain  bank  shares 
which  stood  in  their  names ;  so  that,  in  France^  they 
were  the  actual  legal  proprietors'of  the  shares,  and  they 
were  to  retain  them,  in  satisfaction  of  the  debt  to  which 
thfy  rendered  themsekes  liable  by  their  acceptances. 

Now 
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^  .  1821.        Now  these  bills,  so  drawn,  get  into  the  hands  of  the  de- 
Cawnove      Pendants,  who  present  thera  to  Martin  dc  Puech  and  Co. 
pf^l'^l.       ^^  Paris.    Suppose  the  latter  had  not  become  insolvent, 
and  the  defendants  had  proceeded  to  get  these  bank 
shares  by  attachment,  out  of  the  hands  of  Martin  de 
Puech  and  Co,,  the  answer  would  be  this :  "  You  cannot 
attach  this  property,  it  is  not  the  absolute  property  of  the 
drawers,  but  it  is  our  property ;  it  is  in  our  possession, 
it  is  clothed  with  certain   rights  which  belong  to  us; 
until  those  claims  are  satisfied,  you  cannot  take  it  out 
of  our  hands."      And  in  a  court  of  law  it  could  not 
have  been  taken  out  of  their  hands.     It  would  be  neces- 
sary, in  this  country,  to  have  gone  into  a  court  of  equity 
to  have  ascertamed  those  rights.     The  French  Court  has 
disposed  of  it  as  a  court  of  equity  would  have  disponed 
of  it  in  this  country.     On  the  defendants  in  this  action 
attaching  the  property  in  France^  the  Court  calls  on  all 
the  parties  interested,   as  a  court  of  equity  would  do. 
They  give  notice  to  Mr.  De  Tastet  and  the  assignees  of 
the  bankrupt,  with  a  view  of  bringing  all   the  parties 
concerned  before  the  Court.     If  they  did  not  choose  to 
appear  before  the  Court,   it  is    not   the  fault  of  the 
Judges.     When  the  case  comes  before  them,  how  do 
they  dispose  of  it  ?  Why,  possessing  legal  and  equitable 
jurisdiction,  they  decide  that  this  property  is  not  the 
absolute  property  of  the   drawers  of  the  bills  in  £?/• 
glafidf  but  is  property  in  which*  they  had  little  interest, 
being  mortgaged  to  French  subjects    to  the  extent  of 
its  value;    and,    indeed,  on  the  sale  of  the  property, 
it  does  not  produce  enough  to  pay  the  French  mortga- 
gees, the  latter  having  rendered  themselves  responsible 
to  the  defendants  in  this  action,  by  the  acceptance  of 
those  bills  of  exchange.     The  Court  directs,  therefore, 

that 
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that  the  proceeds  should  be  disposed  of  in  first  protect-        1821. 
ing   Martin  de  Pnech  and  Co.,   in  retiring   the  bills; 
that  is,  they  did  the  same  thing  as  if  they  had  directed       ^gamst^ 
the  money  to  be  paid  over  to  the  Fi'ench  houses,  in 
order  that  they  might  hand  it  over  to  the  holders.  That 
was  a  just  and  equitable  decision,  and  such  as  a  court  of 
equi^  would  have  pronounced  in  this  country.     Then, 
this  money  has  been  paid  ;by  Martin  de  Puech  and  Co. 
and  not  by  the  bankrupts.     It  cannot  be  considered  in 
the  hands  of  the  defendants  as  money  which  has  been 
received  on  account  of  the  bankrupts,  but  as  money  re- 
ceived on  account  of  Martin  de  Puech  and  Co. ;  and  the 
defimdants  have  received  it,  on  condition  of  giving  up 
their  claim  against  Martin  de  Puech  and   Co.     The 
whole  fidlacy  of  the  argument  consists  in  considering 
this  as  the  money  of  the  bankrupts ;  whereas,  as  between 
them  and  Martin  de  Puech  and  Co.,  it  was  clearly  the 
money  of  the  latter ;  for  the  shares  were  purchased  in 
their  own  names,  and  they  were  suffered  to  continue  in 
possession  of  them,  so  as  to  enable  them  to  protect 
themselves  against  the  legal  consequences  of  their  ac- 
ceptances.    Upon  these  grounds,    I  am    opinion   that 
there  ought  to  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 


Clarioge  asainst  Evelyn  and  Others.  Saturday, 

^  October  97th. 

n'^HIS  was  an  action  upon  the  case,  brought  by  the  AniDfantcan. 
plaintiff  against  the  defendants,    as  commissioners  pointed  to  the 
'of  a  Court  of  Requests,   established   by  an  act  of  the  of  r  Court  of 

Requests, 
where  it  is  part  of  the  duty  of  tliat  officer  to  receive  the  money  of  the  suitors 

Voi^  V.  G  48  G.  3., 
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1821.       48  G.  3.,  for  a  false  return    to   a  writ  of  mandamus. 
'  The  declaration  stated  that  the  plaintiff  had  been  duly 

Claridge  ^ 

against  elected  to  the  office  of  clerk  of  the  said  Court  of 
Requests,  but  had  been  unjustly  refused  admittance  to 
the  office  by  the  defendants,  the  commissioners  of  the 
Court ;  that  the  plaintiff  had  obtained  and  prosecuted  a 
writ  of  mandamus,  directed  to  the  commissioners,  com- 
manding them  that  they  should  admit  the  plaintiff  into 
the  office  of  clerk,  or  that  they  should  shew  cause  to  the 
contrary,  which  writ  had  been  duly  delivered  to  the 
defendants ;  yet  that  the  commissioners  had  not  admit- 
ted the  plaintiff  to  the  office^  but  had  falsely  and  mali- 
ciously returned,  in  answer  to  the  said  writ,  '^  that  the 
office  of  the  clerk  of  the  commissioners  of  the  Court  of 
Requests  aforesaid  having  become  vacant  by  the  death 
of  one  Richard  CraWf  then  late  clerk,  T.  K.  Crow  was 
duly  elected  clerk  of  the  said  Court  by  the  major  part  of 
the  commissioners,  and  had  been  since  duly  admitted 
into  the  office ;  and  that  the  plaintiff  never  was  elected 
to  the  office  of  clerk  of  the  Court  of  Requests,  as  by  the 
writ  was  suggested."  The  declaration,  after  negativing 
the  facts  in  the  return,  stated  that  the  pfaintiff,  by 
reason  of  the  false  return,  had  been  deprived  of  the 
gains  and  profits  which  he  would  have  derived  by  exer- 
cise of  the  office,  to  his  damage  of  500/.  Plea,  general 
issue.  At  the  trial  before  Abbott  C.  J.,  at  the  Guildhall 
sittings  after  Mic/iaelmas  tcrmi  1819,  the  jury  found  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

By  the  death  of  the  late  Richard  Craw^  on  the  8th  of 
December  J  1818,  the  office  of  clerk  of  the  Court  of 
Requests,  constituted  by  the  act  of  parliament  men- 
tioned in  the  declaration,  became  vacant.     On  the  8th 

day 
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day   of    January^     1819,    the    conmissioners    of   the        1821. 
Court,    at   a  meeting   duly   summoned  and  held   ac- 
cordhig  to  the  directions  of  the  act,  proceeded  to  the        o«<i»M 
election  of  a  clerk  in  the  room  of  Craw*     The  plain- 
ti£^  and  one  T.  K.  Craw^  were  the  candidates  for  the 
ofiBce.     After  the  commissioners  were  assembled,   and 
immediately    before    the   election    commenced,    T.  K. 
Crauoj  in  the  hearing  of  the  commissioners,   was  asked 
his  age  by  Richard  AUmettj  which  question  he  declined 
answering:  and  thereupon  Richard  Allmettj  one  of  the 
acting  tommlssioners,   notified  to  the  rest  that  T.  K. 
Cram  was  an  infant  under  the  age  of  21  years,   and  on 
diat  account  ineligible  to  the  office  of  clerk ;  and  that 
if  any  commissioner  should,  after  that,  give  his  vote  for 
the  said  T.  K.  Crawj  such  vote  would  be  thrown  away 
and  void*    At  the  election,   each  of  the  commissioners, 
as  he  came  up  to  vote,  was  separately  asked  by  the  said 
Jtichard  AUmett  for  whom  he  voted ;    and   the   said 
Richard  AUmettj  in  the  hearing  of  each  of  the  com- 
misnoners,  publicly  protested  against  each  of  the  votes 
for  the  said  T.  K.  Craw  immediately  on  its  being  ten-    . 
dered,   and  before  the  same  was  taken  down  or  re- 
corded, on   the  ground  of  the  deficiency  of  the  said 
T.  1L  Craw.    At  the  close  of  the  poll,  the  numbers 
were,   for   T.  K.  Craw^  87  ;    G.   Claridge,  A^  \    T.  K. 
Craw  was,  therefore,  immediately  after  the  election,  de- 
dared  by  the  commissioners  to  be  elected  by  them  as 
soch  clerk^  and  was  returned  as  such  clerk,  and  admit- 
ted to  the  office,  and  has  hitherto  continued  to  serve  and 
act  as  derk.     jT.  K.  Craw^   at  the  time  of  the  election, 
was  an  in&nt  under  the  age  of  2 1  years,  and,   at  that 
time^    under  articles  of   clerkship   to  Richard  Craw, 
hsTing  attained  the  age  of  20  on  the  28th  day  of 
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1821.  December^  1818;  but  he  had,  for  about  two  years, 
Clarido*  occasionally  acted  for  Richard  Crow  in  his  office  of 
EyjttT*  ^^^^^  ^^  ^^^  Court  of  Requests,  but  without  any  ap- 
pointment pursuant  to  the  provisions  of  the  act  of 
parliament.  The  question  for  the  opuiion  of  the  Court 
was,  whether  the  said  T.  K.  Craw  was  duly  elected  to 
the  said  office. 

Tindalf  for  the  plaintiff.     If  an  infant  be  not  eligible 
to  this  office,  due  notice  having  been  given   to  the 
electors  at  the  time  of  the  election,  the  votes  so  given  to 
that  infimt  were  thrown  away.     Whether  an  infant  be 
eligible  to  the  office  in  question,  must  depend  upon  the 
duties  imposed  upon  the  officer  by  law.     Now,  by  the 
48  G.  3.  c.  50.,  by  which  this  court  was  established,  the 
commissioners  are  authorised  to  appoint  one  or  more  fit 
persons  for  each  of  the  offices  of  clerk  and  beadle ;  and 
the  person  appointed  is  authorised  to  execute  the  office 
of  clerk,  immediately  after  his  or.  their  appointment, 
and  from  time  to  time  to  appoint  a  deputy  or  deputies, 
to  act  in  his  or  their  names  or  stead,  in  otse  of  sickness, 
or  other  sufficient  cause  to  be  allowed  by  the  commis- 
sioners, but  not  otherwise.     By  a  subsequent  clause, 
p.  17.,  the  clerk  is  directed,  at  the  prayer  of  the  party 
prosecuting,   to  issue  a  precept,   by  way  of  ca.  sa.  or 
fi.  fa. ;  and  in  p.  20.,  the  clerk  is  directed  to  indorse 
the  sum  of  mon^y  and  costs,  to  be  levied  on  the  precept, 
to  be  issued  upon  exefcution  awarded  against  the  body 
or  goods  of  any  person ;  and  if  the  party  against  whom 
such  execution  shall  be  awarded,  shall,  before  any  actual 
sale  of  the  goods  or  his  imprisonment,  pay  unto  the 
clerk  for  the  time  being  such  sum  of  money  an^l  costs, 
then  the  execution  shall  be  superseded,  and  the  body, 

goods. 
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goods,  and  diattels  of  the  party  set  at  large;  and  in        1821. 

p.  23^  amongst  the  fees  which  the  clerk  is  entitled  to 

take,  is  one  for  paying  money  into  court  in  fiill,  and 

entering  the  same  in  his  book.     It  appears,,  therefore;, 

to  be  part  of  the  duty  of  the  clerk  to  receive  the  money 

of  the  suitors,  for  whom  he  is  a  mere  trustee,  and  to 

whom  he  ought  to  be  responsible.     An  infiu\t,  however, 

would  not  be  liable  in  an  action  for  money  had  and 

received.  In  Co*  LitU  172.  a«,  it  is  expressly  laid  down, 

that  an  infiint  cannot  be  receiver,  for  he  has  no  skill  to 

render  an  account.    An  infant,  indeed,  cannot  contract, 

except  for   necessaries;    and  therefore,  in   WhfwaU  y. 

Champion  (a),  it  was  held,  that  if  an  in&nt  be  a  mercer, 

and  buy  goods  and  wares  for  his  shop,  the  contract  is 

not  binding  upon  him.     Besides,  this  was  an  office 

which  required  skill  and  ability,  and  on  that  ground 

it  has  been  decided,  that  an  infant  cannot  be  a  mayor 

of  a  corporation,    nor    elected  a    burgess  (6) ;    Bex  ▼• 

JVhite,  (c)    The  circumstance  of  the  clerk  being  allowed 

by  this  act  of  parliament  to  appoint  a  deputy,  with  the 

approbation  of  the  commissioners,  can  make  no  differ^ 

ence^   for  no  action  is  given  against  the  deputy,  and 

therefore  the  rule  of  respondeat  superior,  applies ;  and 

the  right  of  action  would  only  be  against  the  clerk. 

CkiUyj  contra.  An  infant  may  contract  for  his  own 
benefit,  and,  by  analogy,  he  ought  to  be  entitled  to  hold 
an  office  which  is  for  his  benefit ;  and  in  Bristaw  v.  East^ 
man  {d)  it  was  held,  by  Lord  Kenyan^  that  money  had 
and  received  would  lie  against  an  in&nt  for  money  em^ 

(a)  Sir.  1085.  {b)  Comynt  />»ses/,  tit.  l^n/aiU,  C,  1. 

(c)  Sdwifn,  N.  P.  9th  edit  1043.  Mandamus, 

(d)  Peake,  N,  P.  C.  223. 

'       G  3  bezzle4 
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182L  bezzled  by  him-  In  Young  \.  Fowler  (a),  it  was  held, 
.  that  a  grant  by  the  bishop  of  the  office  of  register  of  a 

B§tinii  diocese  in  reversion  after  the  death  of  the  tenant  for 
life,  to  an  infant  eleven  years  of  age,  eKercendum  per  se 
vel  deputatum  sufficientem,  is  good,  notwithstanding  the 
infancy.  Now  here  this  office  may  be  exercised  by 
deputy,  and  therefore  that  case  is  in  point. 

AbboIt  C.  J.  No  authority  has  been  cited  to  shew 
that  the  grant  of  ah  office  of  public  and  pecuniary  trust 
to  an  Itiftnt  is  valid.  It  Is  true,  that  the  office*  of  sheriff 
aftd  of  jdilof  have  been  gfanted  in  fee,  ahd  that  such 
gtanto  are  not  void,  on  the  ground  that  those  offices 
n)ay  by  descent.vest  in  an  infant  In  those  cases,  how- 
evel*,  the  grantee*  have  the  power  of  appointing  depu* 
ties.  In  the  case  of  Yoimg  v.  Fomier^  where  a  grant 
by  tim  bishop  of  the  office  of  register  of  a  diocese 
to  an  infant  was  held  good,  the  grant  was  in  reversion, 
and  the  grantee  attained  full  age  before  the  office  de- 
scended to  him.  Bestdts,  the  duties  of  that  office  are 
not  stated  in  the  report  of  the  case.  Looking  at  this 
act  of  parliament,  it  appears  that  this  is  an  office  of 
pecuniary  trust,  and  it  seems  to  me,  therefore,  impos- 
sible to  allow  the  grant  of  such  an  office  to  an  infant,  for 
in  the  event  of  his  being  guilty  of  negligence,  with  re- 
spect to  the  monies  placed  in  his  hands,  the  suitors  of 
the  court  might  be  deprived  of  that  remedy  which  they 
oilght  to  have  against  a  public  officer  entrusted  with 
their  money.  If,  on  the  other  hand,  he  were  to  conduct 
himself  so  as  to  be  criminally  liable,  he  would  be  placed 
in  a  situation  of  peril,  which  the  law  is  anxious  he  should 
avoid.  I  am  of  opinion,  therefore,  that  he  was  ineligi- 
ble to  this  office ;  and  due  notice  of  his  incapacity  having 

(«)  CrQ*  Car.  55% 

been 
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been  given  to  the  electors  at  the  time  of  their  election,        1921« 
their  votes  were  thrown  away,  and,  consequently,  there  ^_ 

must  be  judgment  for  the  plaintiff,  OjIoiiij* 

Baylet  J.     I  am  of  the  same  opinion.    .The  com- 
missionei^s  are  bound  to  appoint  a  fit  and  proper  person. 
Now,    a  person  who  is  not  legally  responsible  for  the 
discharge  of  the  duties  of  the  oiBce,  cannot,  in  point  of 
law,  be  considered  a  proper  person  to  execute  it.     The 
clerk,  in  this  case,  is  to  have  the  money  of  the  suitors 
entrusted  to  his  care ;  he  oi^ht,  therefore,  to  be  civilly 
answerable  for  that    money,   cither   if  misapplied  by 
himself^  or  lost  by  the  negligence  of  his  deputy.     Pos- 
sibly he  might  be  liable  for  a  tortious  conversion  of  the 
money  by  himself;  but  he  would  not  be  so  liable  where 
the  money  was  lost  either  by  his  own  negligence  or  that 
of  his  deputy ;  and  therefore  the  public,  by  the  appoint- 
ment of  an  infant  to  the  office,  would  lose  that  privilege 
which  the  law  gives  them  against  the  principal.     I  am, 
therefore^  of  opinion  that  an  infant  was  not  eligible  to 
this  office;  and,  consequently,  that  there  must  be  judg- 
ment for  the  plaintiff. 

HoLROYD  J.  I  am  of  opinion  that  this  is  an  office 
which  an  infant  cannot  legally  hold.  The  officer  is  to 
receive  the  money,  which  is  paid  into  court.  The  act 
of  parliament  puts  a  special  trust  and  confidence  in  him 
in  that  respect ;  and  that  being  so,  I  am  of  opinion 
that,  independently  of  the  provisions  of  the  act,  he  could 
not  legally  appoint  a  deputy.  In  ComyrCs  Digest^ 
tit.  Officer^  D.  2.,  it  is  laid  down  that  a  deputy  cannot 
be  appointed  to  an  office,  if  the  grant  imports  a  trust  or 
confidence  in  the  person ;  as,  to  be  squire  to  the  king's 
bodjr,  if  »  d^utjr  ii  not  allowed  hj  bis  patent^  and  for 
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that  the  Year  Book^  1 1  Edw.  4.  1 .  is  cited.  Now,  by  the 
provisions  of  this  act  of  parliament,  it  depends  entirely 
on  the  discretion  of  the  commissioners,  whether  they 
will,  in  any  case,  allow  a  deputy  to  be  appointed;  and 
they  may  insist  that  the  office  shall  be  executed  by  the 
party  in  person.  I  think,  therefore,  the  case  must  be 
considered  as  if  the  office  was  to  be  executed  by  the 
infant  in  person.  Besides,  as  the  law  will  not  allow  an 
infimt  to  act  upon  his  own  discretion,  so  as  to  be  civilly 
responsible  for  his  own  acts,  it  will  not  allow  him  to  be 
responsible  for  the  acts  of  others ;  and,  therefore,  if  he 
could  appoint  a  deputy,  he  would  not  be  liable  for  his 
acts ;  and  if  he  is  not  responsible,  he  is  not  a  fit  person 
to  be  put  in  trust  for  others;  for  the  public,  who  paid 
money  to  him,  would  be  in  a  worse  situation  than  if  the 
office  was  filled  by  a  person  of  full  age,  who  might  be 
sued.  I  am,  therefore,  clearly  of  opinion  that  an  infant 
is  not  a  competent  person  to  execute  the  special  trust 
reposed  in  the  officer  by  this  act  of  parliament ;  and, 
Conse<}uently,  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff,  {a) 

(a)  Beti  J,  abwnt  at  Cbambers. 


SJS^iii.     Hodgson  and  Others,  Assignees  of  Seaton  and 

Others,   against  Gascoigne. 

'^^STtL.  T^'^  ^*'  ^  *^^^"  ^^  ^'^^  ^^^^'  brought  by  the 
ant  havinff  been  plainti£&  ai^ainst  the  defendant,  as  sheriff  of  the 

aeiiedundera  f  o 

£•  fa., a  writ  of  county  of  York,  for  not  duly  executing  a  writ  of  non 

hab.  fac.  po«. 

was  subaequently  delirercd  to  the  Bheriirin  an  ejectment,  at  the  suit  of  the  landlord,  founded 
on  a  demiie  made  long  before  the  issuing  of  the  fi.  fa. :  Held,  that  the  sheriff  was  not 
bound  to  sell  the  growing  crops  under  the  fi.  fa.,  inasmuch  as  they  could  not,  in  point  of 
law,  be  considered  as  bcTonging  to  the  tenant,  tlie  latter  being  a  tre^iasser  from  the  day  of 
the  demise  laid  in  the  dedaratidn  :  Held,  also,  that  the  sheriff  had  no  right  to  allow  to  the 
landlord  a  year's  rent,  under  the  slat,  of  8  Aim.  c.  14.,  that  statute  contemplating  an  exitt* 
ing  tenancy,  which,  in  this  case^  must  be  talcen  to  hate  ceased  on  the  day  of  the  demise  in 
the  ^jcctineBl» 

omitta3 
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omittas  fi.  fiu  issued  at  the  suit  of  the  plaintiiFs  against        1821. 
one  Charles  Smitk.  and  for  makinir  a  false  return  to       „ 
the  writ.     Plea,  ireneral  issue.     The  cause  was  tried  at        agamst 

^  Gascoxoiti. 

the  Ybrit  Summer  assizes,  1817,  before  JVood^.,  when 
the  jury  found  a  verdict  for  the  plaintifis  for  5000/* 
damages,  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

The  plaintiffi,  as  assignees  of  the  estate  and  effects 
of  J.  Seaion  and  others,*  recovered  a  judgment  in 
Trinity  term,  1815,  against  Smithy  for  20,000/.  debt,  and 
805.  costs;  and  on  the  14th  cfjune^  1816,  caused  to  be 
issued  thereon  a  writ  of  non  omittas  fi.  fiu  against 
Smithj  directed  to  the  sheriff  of  Yorkshire,  indorsed  to 
levy  5446/.  18s.  5d.  On  the  1st  of  July,  1816,  the  writ 
was  delivered  to  the  defendant,  as  sheriff  of  the  county, 
who  granted  his  warrant,  directed  to  one  Foster,  his 
baUil^  to  execute  the  same.  On  the  same  day,  the 
warrant  was  delivered  to  Foster,  who,  on  the  2d  of  July, 
entered  into  a  mansion-house,  farm,  and  colliery,  then 
io  the  occupation  of  Smith,  called  Barrowhy  Hall,  and 
seized  the  furniture,  stock,  crops,  colliery,  engines  and 
oteosils,  and  other  effects  found  or  growing,  or  being 
upon  the  said  farm.  On  the  9th  day  of  July,  1816, 
while  in  possession  of  the  property,  Foster  received  from 
one  J.  Clayton,  as  agent  for  the  defendant,  a  notice 
demanding  886/.  5s.,  being  one  year's  reiit  due  to  the 
defendant  from  Smith,  for  the  mansion-house,  farm, 
lands,  and  coal-mines  of  Barrawby  aforesaid.  The 
defendant  was  the  owner  of  these  premises  ;  and  by 
.  indoiture  of  the  13th  February,  1813,  demised  the  same 
to  Smith,  habendum,  for  21  years,  at  the  yearly  rent  of 
850/.  and  100/.  for  the  colliery,  with  a  proviso  for 
re-entr^9   on   non-payment  of  rent.      In  Michaelmas 

vacation^ 
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]8?K       vacation,  1815,  there  being  then  two  years  and  a  half  in 
-arrear,  a  declaration  in  ejectment  was  delivered  on  the 

HODOSOK  '' 

against        two  several  demises  of  the  defendant  and  of  72.  Oliver 

GaSCOIQNB.  1.111 

Esq.,  which  demises  were  laid  on  the  r>th  December^ 
1815,  and  judgment  was  obtained  on  the  1st  Jtih/y  1816. 
On  the  15th  Juli/^  1816,  J./Jlayton^  as  attorney  for  the 
defendant,  dehvered  to  Foster  a  warrant,  dated  10th 
Jtdy^  1816,  made  by  the  defendant,  as  sheriff  of  the 
said  county,  and  directed  to  the  chief  bailiff  of  the  liberty 
of  the  Honour  of  Pontefracty  and  his  deputies  {Foster 

9 

being  also  one  of  such  deputies),  upon  a  writ  of  pos- 
session issued  in  the  cause  on  the  1st  of  Jidy^  1816, 
against  Smithy  to  recover  the  defendant's  and  R.  Oliver^s 
term  to  come  in  the  premises.  Foster^  having  received 
the  two  warrants,  sold  the  furniture,  stock  and  col- 
liery, engines  and  utensils  on  the  farm  on  the  18th  of 
August^  1816,  but  refused  to  sell  any  »?  the  crops  then 
growing  and  unsevered  thereon,  which  were  of  consider- 
able value;  and  immediately  afterwards  delivered  up 
possession  of  the  farm  and  premises  to  the  defendant, 
with  the  crops  then  growing  thereon,  in  pursuance  of 
the  warrant  issued  on  the  writ  of  possession.  On  the 
13th  September^  1816,  Foster  paid  to  the  land  agent 
of  the  defendant  886/.  5^.  for  one  year's  rent,  due  to  tlie 
defendant  from  Smithy  on  the  13th  February^  IS  16,  for 
the  farm  and  premises.  The  defendant  afterwards,  as 
sheriff,  returned  to  the  writ  of  fi.  fa.,  that  he  had  caused 
to  be  levied  of  the  goods  and  chattels  of  the  said  Smith 
to  the  value  of  I  \2bL  15)5.,  which  money  he  had  ready 
to  render  to  the  plaintiffs;  and  furtlicr  certified,  that 
the  said  Smith  had  not  any  other  goods  or  chattels  in 
his  bailiwick,  whereof  he  could  cause  to  be  levied  the 

residue 
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residae  of  the  said  debt   and  damages,  or    any   part        1821. 
thereof.  — — 

HooGsoir 
ngotfttt 

Tindalj  for  the  plaintiff.     There  are  two  questions  in 
this  case :  first,  whether  the  sheriff  ought  not  to  have 
sold  the  growing  corn,  notwithstanding  the  subsequent 
delivery  of  the  writ  of  possession ;  and,  secondly,  whether 
he  ought  to  have  allowed  the  landlord  the  yearns  rent, 
under  the  statute  of  8  Ann.  c.  1 4.     Now,  the  effect  of  the 
seizure  was  to  vest  In  the  sheriff  the  property  in  the 
things  seized,  from  the  time  of  the  delivery  of  the  writ 
of  execution.     On  the  1st  of  Jw/y,  therefore,  the  pro- 
perty in  the  com  was  divested  out  of  the  tenant,    and 
vested  in  the  sheriff,    for  the   purpose  of  levying  the. 
debt ;  and  this  case  must  be  considered  as  if  the  judg- 
ment had  been  obtained,  and  the  writ  had  issued  at  the 
suit  of  another  landlord.     Now,  the  delivery  of  a  writ  of 
hab.  fac  poss.,  subsequent  to  the  delivery  of  the  fi.  fa., 
will  not  divest  the  right  of  property  in  the  corn  growing, 
which  was  already  in  the  sheriff.    The  judgment  in  eject- 
ment is,  that  the  plaintiff  recover  his  term  against  the 
defendant,  of  and  in  the  premises  aforesaid.     The  writ 
orders  the  sheriff  quod  habere  facias^  possessionem.    This 
can  only  bind  from  the  time  of  the  execution  of  the  writ, 
for  in  an  action  for  mesne  profits,  the  course  is  to  give 
damages  up  to  the  time  of  the  execution  of  the  writ. 
It  cannot  have  any  retrospective  power,  so  as  to  take 
away  any  right  vested   in   a  purchaser   of  the  crops. 
Suppose  for  example,  the  tenant  had  sold  the  crops  to  a 
purchaser,  and  after  the  sale,  the  sheriff  entered  under 
the  habere  facias  possessionem,  would  the  landlord  in  that 
case  have  been  entitled  to  the  growing  crops.     [i5ay- 
l^J.  I  think  th^t  h^  would,  if  the  sale  took  place  sub- 

6e<juwtl^ 
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1821.  sequently  to  the  day  of  the  demise  laid  in  the  declar- 
er"""       ation  in  ejectment.     For,  from  that  time,  the  tenant 

agaifiu  must  be  considered  as  a  wrong  doer.]  The  tenant 
certainly  must  be  taken  to  be  a  wrongdoer  from  the  5th 
day  o(  DecembeTj  1815.  The  statute  of  frauds,  however, 
enacts  that  no  fieri  facias,  or  other  writ  of  execution, 
shall  bind  the  property  of  goods,  but  from  the  time 
that  such  writ  shall  be  delivered  to  the  sheriff  to  be 
executed.  An  hab.  fac.  poss.  is  a  writ  of  execution, 
and  therefore  it  could  only  bind  the  property  from  the 
time  of  its  delivery. 

Abbott  C.  J.  The  property  in  the  growing  com, 
in  fact  was  not  vested  in  the  tenant  at  the  time  of  the 
seizure,  for  after  the  judgment  was  obtained  in  eject- 
ment, the  defendant  is  to  be  considered,  in  point  of  law, 
as  a  trespasser  from  the  day  of  the  demise  laid  in  the 
declaration.  From  that  time,  therefore,  the  property 
was  divested  out  of  him,  and  he  had  no  property  at  the 
time  when  the  fieri  facias  was  delivered  to  the  sheriff. 
The  landlord,  in  an  action  for  mesne  profits,  might 
have  recovered  the  value  of  all  the  crops. 

TindaL  If  that  be  so,  the  defendant  has  no  right  to 
the  year's  rent,  for  the  lease  determined  on  the  5th  Z)^- 
cembery  1815,  as  he  maintains  by  his  ejectment.  The 
8  Annef  c.  J  4.  evidently  contemplates  an  existing  tenancy 
at  the  time  of  the  execution,  for  the  words  of  the  statute 
are,  "  that  no  goods  lying  or  being  upon  any  messuage, 
land,  or  tenement,  which  are,  or  shall  be  leased  for 
lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable 
to  be  taken  by  virtue  of  any  execution,  &c."  The 
object  of  the  act  was,  to  make  the  landlord  amends  for 

faking 
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taking  away  his  power  of  distress,  but  here  he  could 
have  no  distress,  because  there  was  no  tenancy,  and  the 
plaintiff  contends  that  the  defendant  was  a  trespasser, 
from  the  day  of  the  demise  laid  in  the  declaration  in 
ejectment. 
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1821. 

HODUSOK 

agfiinst 
Gascoionk. 


Littledale^  for  the  defendant,  admitted  that  he  could 
not  claim  to  have  Ihe  year's  rent  allowed ;  upon  which 

The  Court  ordered  .the  verdict  to  be  entered  for  the 
plaintiff  for  886/. 

Judgment  for  the  Plaintiff. 


Hardcastle  against  Netherwood. 


Sahtrdai/f 
October  27th. 


'^PHE  plaintiff  declared,  that  whereas  defendant,  on,  Assumpatin 

&C.,  at,  &c.,  in  consideration  that  plaintiff,  for  the  that  the  plain- 

accommodation  and  at  the  request  of  defendant,  would  coiii^^dation^ 

accept  certain  bills  of  exchange,   drawn  by  defendant  *"^'  fSi'^de 

upon  plaintiff,  for  10,455/.,  and  would  deliver  the  bills  ftndant,  would 

^  accept  certain 

so  accepted  to  defendant,  in  order  that  defendant  might  bills  of  ex- 

*  change,  and 

negociate  the  same  for  his  own  benefit,  defendant  under-  would  deliver 
took,  &c.  to  provide  money  for  the  payment  of  the  said  cepted,  to  the 
bills  when    the   same   became  due,    and  to  indemnify  order  that  he  " 
plaintiff'  from  any  loss  or  damage  by  reason  of  the  ac-  Se^Jme^br*** 
ceptance  of  the   bills.      Aveiment,    that  plaintiff  did  5)rfe'I^Mt"un^ 
accept  the  bills,   and  deliver  them  so  accepted  to  de-  d«rtook  to  pro- 

*  vide  money  for 

the  payment  of 
the  said  bills,  as  they  became  due,  and  to  indemnify  the  plaintifi'from  any  loss  or  damage  by 
reason  of  the  acceptance  thereof.  Breach,  that  defendant  did  not  provide  money  for  the  bills,  nor 
iDdemnify  the  plaintiff  from  damage,  by  reason  whereof  the  plaintiff,  as  acceptor,  was  forced 
and  obliged  to  pay  to  the  holders  of  the  bills  certain  suras  of  money,  with  interest,  charges, 
and  expences:  Held,  upon  demurrer,  that,  as  plaintiff*  might  be  entitled  upon  this  declar- 
ation to  recover  special  damage,  a  set-off  was  not  a  good  plea. 

fendant, 
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1821.        fendant,  for  the  purpose  aforesaid.     And  that,  although 
the  said  bills  were  necocialed  by  defendant  for  his  own 

Hakdcastlx  °  "^ 

against        benefit,  and  the  same  have  long  since  become  due,  yet 

Nbthxkwood. 

defendant  did  not  provide  money  for  the  payment  of  the 
said  bills  when  the  same  became  due,  nor  indemnify 
plaintiff  from  damage  by  reason  of  his  acceptance  of 
the  bills,  but  refused  so  to  do ;  by  reason  of  which 
premises,  plaintiff,  as  such  acceptor  of  the  said  bills, 
was  called  upon  and  forced  and  obliged  to  pay,  and  did 
then  and  there  necessarily  pay  to  the  respective  holders 
of  the  bills,  divers  large  sums  of  money,  together  with 
certain  interest,  charges,  or  expences  thereon,  amounting 
in  the  whole  to  a  large  sum  of  money,  to  wit,  100/.,  and 
by  means  thereof  the  said  plaintiff  is  damnified  to  the 
amount  thereof.  Defendant  pleaded  the  general  issue, 
and  actio  non  accrevit  infra  sex  annos,  and  also  a  plea  of 
set-off.  The  plaintiff  demurred  generally  to  the  plea  of 
.  set-ofi^  aind  the  defendant  joined  in  demurrer. 

Mannings  for  the  plaintiff,  referred  to  the  case  of 
Auber  v.  Lems  (a),  as  deciding  that  to  a  declaration  on 
a  contract,  upon  which  t-he  plaintiff  might  have  sued 
for  unliquidated  damages,  a  set-off  could  not  be  pleaded. 
Upon  which  the  Court  called  upon 

Littledale^  for  the  defendant,  who  argued  that  the 
demand  sought  to  be  recovered  by  the  first  count  was 
simply  a  debt,  for  which  the  defendant  might  have  been 
held  to  bail,  without  a  judge's  order,  and  which  might 
be  proved  under  a  commission  of  bankrupt.     Sed 

« 

(o)  £.  7.  1818,  K.  B.    Manning*!  im  Prius  Di^eU,  2d  ed.  p.  S5I. 


Per 
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Per  Curiam.  This  case  cannot  be  distinguished  from 
that  which  has  been  cited.  The  Court  must  look  to  the 
contract  declared  on,  and  if  that  is  such  as  might  entitle 
the  party  to  recover  special  damages,  the  statutes  of 
set-off  do  not  apply,  although  no  special  damage  be 
alleged.  Here,  however,  the  jury  might  possibly  give 
damages  for  the  manner  in  which  plaintiff  had  been 
farced  and  compelled  to  pay  the  amount  of  the  bills.  The 
defendant  might,  perhaps,  have  pleaded  a  set-off  to  that 
part  of  the  count  which  charges  the  defendant  with  the 
amount  of  the  acceptances  paid  by  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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Hakdcaitlb 
Nrhekwood. 


Harley  and  Another  against  Greenwood.      Monday, 

^  October  29^. 


A  CTION  against   the  defendant,  as  the  acceptor  of  ^^^^^^'^ills 
feur  bills  of  exchange.     Plea,  that  before  the  de-  of  exchange. 

Plea  in  bar, 

fendant  became  bankrupt,  and  before  the  making  of  the  that  defendant 
promises  in  the  declaration  mentioned,  he  was  indebted  to  plaintifls  in 
to  the  plaintifls  in  divers  large  sums  of  money,  amount-  suin7ofmoney 
ingto  150/.   for  goods  sold,  and  that  for  securing  to  ^^^^^j   ' 

securing  to  the 

plaintiffs  the  said  several  sums  of  money,  defendant,  before  his  bankruptcy,  accepted  a  bill 

of  exchange  drawn  by  the  plaintiffs,  for  and  in  payment  of  one  of  the  said  several  sums  of 

money  in  which  he  was  so  indebted  as  aforesaid ;  and  that  he  had  accepted  each  of  the  scve- 

nl  bilk  of  exchange  for  which  the  action  was  brought,  in  payment  of  one  other  of  the  said 

several  sums  of  money  in  which  be  so  stood  indebted  as  aforesaid.     The  plea  then  stated 

that  defendant  had  duly  become  bankrupt ;  and  that  the  bills  of  exchange  mentioned  in  the 

declaration  were  proveable  under  the  commission ;  and  that  the  plaintiffs,  being  creditors  of 

the  defendant  for  the  amount  of  the  money  comprised  in  all  the  several  bills,  proved  the 

amount  of  one  bill  only  under  the  commission,  and  thereby  made  their  election  to  take  the 

benefit  of  the  commission,  not  only  with  respect  to  the  debt  so  proved,  but  also  as  to  the 

bills  and  debts  menUoned  in  the  declaration  :    Held,  upon  demurrer,  that  tliis  plea  could 

not  be  supported ;    first,  because  the  proof  of  a  debt  under  the  commission  of  bankruptcy 

cannot  be  pleaded  in  bar  to  an  action  at  law  brought  for  the  same  debt ;  secondly,  that  the 

election  of  the  creditor  to  take  the  benefit  of  the  commission,  is  confined  by  the  49  G.  3, 

c  121.  «.  14.  to  the  debt  actually  proved,  and  does  not  extend  to  distinct  debts  ejusdem 

generis  due  at  the  same  time. 

the 
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lo21.       |},Q  plaiotiffi   the  payment   of  the  s&id  several   sums 
Hakuct      ^  money,  which   so   amounted   to   150/.    before   his 
GrnvwooB.    ''""Ja^ptcy,  he  accepted  a  bill  of  exchange  for  47/., 
drawn  by  the  plaintifis  on    the  defendant,   and  pay- 
able three  months  after  date,  which  bill  was  accepted 
by  him  in  pajrment  of  one  of  the  said  several  suma 
of   money    in  whch  he    was    indebted   as    aforesaid. 
The  plea  then  stated,  that  he  had  similarly  accepted 
each   of  the  several  bills  of  exchange,   for  which  the 
action  was  brought  in  payment  of  one  other  of  the 
said  several  sums  of  money  in  which  he  so  stood  in- 
debted as  aforesaid,  and  so  in  the  whole  amounting  to 
150/.      It   then   stated,  that  at  the   time  he   became 
bankrupt,  and  at  the  time  of  the  commencement  of  the 
suit,  he  was  not  indebted  to  the  plaintiffs  in  any  further 
sum  of  money,  than  the  said  several  sums,  so  amount- 
ing to  1 50/.,  and  in  payment  of  which  he  had  accepted 
the  said  several  bills,  and  that  the  promises  in  the  de- 
claration were  made  by  him,  upon,  for,  and  in  respect 
of  all  the  several  sums  of  money   in  which   he   was 
so  indebted  to  the  plaintiffs,  except  the  sum   of  471. 
The  plea  then  stated  the  trading  of  the  defendant,  the 
petitioning  creditor's  debt,  and  that  he  became  bank- 
rupt, the  issuing  of  the  commission,  &c.     It  also  stated, 
that  the  bills  of  exchange,  and  the  debts  and  sums  in 
the  declaration  mentioned   were  proveable  under  the 
commission,  and  that,  after  the  passing  of  the  act  of 
the  49  G.  3.,  the   plaintiffs  being  creditors  of  the  de- 
fendant for    the   said  sum  of  150/.,   and  for  payment 
of  which,  the  bills  of  exchange  in  the  pica  mentioned 
were    given,    the    plaintiffs  proved  the  sum    of   47/., 
parcel  of  the  sum  of  150/.,  under  the  commission,   as 
a  debt  due  from  the  defendant  to  the  plaintiff^,  and 

thereby 
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tbereby  made  their  election  to  take  the  benefit  of  the       1821. 

commiasion,  not  only  with  respect  to  the  said  debt  so       ■ 

proved,  but  also,  as  to  the  bills  of  exchange  mentioned        ogamH 

in  the  declaration^  and  to  the  debts  and  money  due  to      ^^^^'^^'^ 

them  by  virtue  of  the  promises  in  the  declaration.     The 

second  plea  stated,  that  the  defendant,  before  he  became 

bankrupt,  was  indebted  to  the  plaintiffs  in  a  large  sum 

of  money,  besides  the  money  dvc  and  owing  from  him 

to  them,  by  virtue  of  the  promises  mentioned   in  the 

declaration,   to  wit,   the  sum  of  4^L  for  goods   sold, 

and  that  the  bills  of  exchange,  and  debts,  and  sums  of 

nxmey  in  the  declaration,  mentioned  at  the  time  of  the 

proo^  were  proveable,  and  could,  and  might  be  proved 

imder  the  commission.     The  plea,  then,  after  pleading 

the  bankroptcy,  &c.  as  in  the  last  plea  stated,  that  after- 

wards,  and  whilst  the  several  bills  of  exchange,  debts, 

and  smns  of  money  were  proveable  under  the  coni- 

mifsion,  the  plaintiffs  being  creditors  of  the  said  G.  Green^ 

wood  the  defendant,  as  well  for  the  money  due  and 

owing  to  them,  by  virtue  of  the  promises  and  under- 

takii^  in  the  declaration  mentioned,  as  for  the  said  sum 

of  47^  proved  the  latter  sum  under  the  commission,  as 

for  a  debt  due  from  the  defendant  to  the  plaintiff,  and 

diereby  made  their  election,  &c«     To  these  pleas  the 

plaintiff  demurred.     The  case  was  now  argued  by 

jR  PoUockf  in  support  of  the  demurrer.  The  49  G.^. 
r.  121.  s.  14.  enacts,  that  the  proving  of  a  debt  shall  be 
deemed  an  election,  to  take  the  benefit  of  the  commission, 
with  respect  to  the  debt  so  proved.  Now  the  debt  proved 
in  this  case,  was  a  debt  of  47/.  upon  one  bill  of  exchange, 
and  this  action  is  brought  to  recover  sums  of  money 
secured  by  four  other  bills  of  exchange.      Upon  the 

Vol.  V-  H  words 


Geeekwood. 


OS  CASES  IN  MICHAELMAS  TERM 

1821.        words  of  this  part  of  the  section  of  the  statute,  which  . 
,,  applies  to  the  case  where  the  creditor  first  proved  his 

against  debt,  thc  clectioii  of  the  creditor  to  take  the  benefit  of 
the  commission,  is  confined  to  the  debt  actually  proved, 
and  this  Court  put  that  construction  upon  the  statute 
in  the  case  of  Watsofi  v.  Medex  (a),  which  is  precisely  in 
point. 

Marryat^  contra.  The  first  part  of  this  section  of 
the  statute  enacts,,  "  that  it  shall  not  be  lawful  for  any 
creditor  who  has  brought  any  action  against  the  bank- 
rupt, in  respect  of  a  demand  which  arose  prior  to  the 
bankruptcy,  or  which  might  have  been  proved  as  a  debt 
under  the  commission,  to  prove  a  debt  under  such  com- 
mission without  relinquishing  such  action."  Under  that 
part  of  the  clause,  therefore,  a  creditor  for  several  sums 
cannot  prove  a  debt  in  respect  of  one  of  them,  without 
relinquishing  any  action  he  may  have  brought  in  respect 
of  the  others.  The  statute  then  proceeds  in  the  same 
sentence  to  say,  that  "  the  so  proving  or  claiming  a 
debt  under  the  commission  shall  be  deemed  an  election 
to  take  the  benefit  of  such  commission  with  respect  to 
the  debt  so  proved."  Now  the  whole  of  this  clause 
should  be  construed  together,  with  reference  to  the  law 
as  it  stood  before  the  passing  of  thc  act,  and  the  mis- 
chief' intended  to  be  remedied.  Before  the  statute,  a 
creditor  was  not  permitted  both  to  come  in  under  the 
commission,  and  to  proceed  at  law  at  the  same  time 
for  one  and  the  same  debt,  though  he  had  different 
securities  for  it,  or  to  split  a  demand  for  tliat  purpose. 
If  a  creditor  first  proved  his  debt,  and  afterwards  pro- 
Co)  1  B.^A,  121. 

ceeded 
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ceeded  at  law,  although  the  Lord  Chancellor  could  not  IBSl. 
directly  restrain  him  from  pursuing  his  legal  remedy,  hH^- 
yet  he  nut  him  to  his  election,  and  if  he  elected  to  abide  ^  ^g^^^ 
by  his  remedy  at  law,  he  was  discharged  as  a  creditor 
imder  the  commission.  The  object  of  this  section  of 
the  statute  is,  to  give  the  bankrupt  the  same  remedy  by 
way  of  defence  at  law,  as  he  formerly  had  upon  petition 
to  the  Chancellor.  Now,  if  the  pi*e8ent  case  had  occurs 
red  before  the  statute,  the  plaintifis  would  not  have 
been  permitted  to  take  the  benefit  of  the  commission 
with  respect  to  the  47/.,  and  to  have  their  remedy  at 
law  for  the  other  sums  of  money,  for  which  they  ha?e 
different  iecorities,  but  which  compose  one  entire  debt. 
It  could  never  have  been  the  intention  of  the  legislature, 
to  make  the  right  of  the  creditor  to  proceed  both  at 
law  and  nnder  the  commission,  depend  upon  the  aoci* 
dental  circamstance  of  the  priority  of  the  action  or  the 
proof.  In  Er parte  Dickson  (a)  the  bankrupt  had  given 
to  a  creditor  two  bills  of  exchange,  one  for  100/.,  and 
the  other  for  ^'iL  The  creditor  parted  with  the  latter 
bill,  and  brought  an  action  on  the  former;  and  took  the 
binknipt  in  execution.  The  92/.  bill  was  afterwards 
returned  to  him  dishonoured,  and  he  took  it  up  and 
proved  it  under  the  commission.  An  application  was 
made  by  the  bankrupt  to  be  discharged  out  of  execution, 
GQ  the  ground  that  such  proof  was  an  election  to  relin- 
quish the  action,  and  to  come  in  under  the  commission. 
The  Lord  Chancellor  said,  that  the  act  was  a  remedial 
law,  and  must  receive  a  liberal  construction,  and  he 
made  the  order  on  the  creditor  without  prejudice  to  his 
proving  under  the  commission.     In  that  case,  the  cfedi* 

(a)  1  RMCt  B,  C.  98. 

H  2  tor 
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tor  had  brought  his  action  for  one  debt  before  he  made 
his  proof  in  respect  of  the  other.  It  is  an  authority, 
therefore,  to  shew,  that  a  creditor  proving  for  one  debt, 
thereby  makes  his  election  to  take  the  benefit  of  the 
commission  with  respect  to  all  the  others.  In  Exparte 
Hardenburg  (a),  the  Lord  Chancellor  was  of  opinion,  that 
a  creditor  who  had  not  proved,  but  who  had  presented 
a  petition,  impeaching  the  commission,  and  praying  that 
it  might  be  superseded,  and  that  he  might  be  permitted 
to  prove,  had  made  his  election  to  take  the  benefit  of 
the  commission  with  respect  to  a  debt  upon  which  he  had 
proceeded  at  law,  and  taken  the  bankrupt  in  execution, 
and  the  bankrupt  was  discharged  out  of  custody.  The 
case  of  Watson  v.  Medea:  is  not  exactly  in  point  with  the 
present.  The  plaintiff  there,  at  the  time  of  making  his 
proof  for  the  first  parcel  of  the  goods,  the  bill  for  which 
he  then  held,  was  not  the  holder  of  the  bill  for  the 
second  parcel ;  for  he  had  negociated  that  bill,  and  it 
was  not  returned  to  him  imtil  after  the  proof.  In  this 
case,  the  last  plea  alleges  the  plaintiff  to  have  been  the 
creditor  for  the  whole  sum  at  the  time  he  proved 
a  part,  and  that  he  was  the  holder  of  all  the  bills  -at 
the  time  he  proved  one.  The  debts  are  all  of  the  same 
nature,  viz.  for  goods  sold,  though  they  are  secured  by 
distinct  instruments.  Taking  the  whole  of  the  clause 
t(^ether,  and  considering  it  with  reference  to  the  mis- 
chief thereby  intended  to  be  remedied,  the  true  con- 
struction  is,  that  the  creditor  should  not  be  allowed  to 
come  in  under  the  commission,  and  to  proceed  at  law 
at  the  same  time,  for  one  and  the  same  debt,  though 
he  has  difierent  securities  for  it. 


(«)  1  Bote,  B.  C*  204. 
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Batley  J.  (a)     There  are  two  questions  raised  by  the        1821. 
pleadings  in  this  case.     The  first  is,  whether  a  creditor 
for  different  sums  of  money,  accruing  due  in  respect  of 
debts  ejusdem  generis  (either  in  respect  of  several  bills 
of  exchange  or  of  several  parcels  of  goods  sold,)  by 
proving  under  the  commission  for  any  one  of  the  sums, 
destroys  his  remedy  at  law  in  respect  of  the  rest.     The 
other  question  is,  whether  proof  of  a  debt  under  a  com- 
mission of  bankruptcy  is,  even  as  to  the  debt  so  proved, 
a  bar  at  law  in  any  case.     If  it  be  a  bar  at  law,  it  must 
become  so  by  the  positive  enactment  of  the  statute.    The 
49  G.  3.  c.  1 21.  5. 14.  enacts,  <<  that  it  shall  not  be  law- 
fol  for  any  creditor  who  has  brought  any  action  against 
the  bankrupt  in   respect  of  any  demand  which  arose 
prior  to  the  bankruptcy,   or  which  might  have  been 
proved  as  a  debt  under  the  commission,  to  prove  a  debt 
under  such  commission,  8cc.,  without  relinquishing  such 
action.**    If  the  creditor,  therefore^  had  brought  any 
action,  he  could  not  seek  any  remedy  under  the  com- 
mission, either  in   respect  of  the  debt  which  was  the 
subject  of  the  action,  or  of  any  other  demand  whatever, 
without  entirely  abandoning  the  action.     The  act  then 
goes  on  to  say,  **  that  the  proving  or  claiming  a  debt 
under  such  commission,  shall  be  deemed  an  election  by 
the  creditor  to  take  the  benefit  of  the  commission  with 
respect  to  the  debt  so  proved  or  claimed."     The  ques- 
tion, then,  is,  is  the  proving  of  the  debt  a  bar  to  the 
action  in  aiiy  case  ?     Now,  the  commencing  of  an  action 
in  one  court  docs  not  destroy  the  right  of  the  party  to 
commence  an  action  for  the  same  debt  in  another  court. 
The  defendant  may,  indeed,   plead  in  abatement  the 
pendency  of  the  former  action ;  but  he  cannot  plead  it 

(a)  jibboU  C.  J*  was  absent  at  tbe  Old  Bailey  when  this  case  was  argued. 

H  3  in 
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Ifi^l*        if)  bar.     The  statute  in  this  case  docs  not,  in  express 
^^  terms,  say  ihat  the  proving  of  a  debt  shall  be  a  bar ; 

o^inst        and  there  seem  to  me  to  be  very  strong  reasons  why  it 
should  not  be  so.     Suppose,  for  example,  a  creditor  to 
have  proved  a  debt  under  the  commission  which  is  after- 
wards superseded ;  it  would  be  most  unjust  that  he  should 
be  barred  of  his  remedy  at  law  in  consequence  of  his 
having  so  proved  his  debt.     It  has  been  said,  however, 
that  the  creditor  ought  to   be  restrained  from  com- 
mencing  his  action  until   the  commis>ion   is   actually 
superseded)     That,  however,  might  be  very  injurious  to 
hini ;  for  his  debt  might,  in  the  interim,  be  barred  by 
th^  statute  of  limitations^    If,  for  example,  the  creditor 
proves  a  <lebt  under  the  commission  which  bad  been 
contracted  upwards  of  five  years^  and  the  comniission  is 
not  superseded  till  the  six  years  expire,  he  might  be 
barred  of  all  remedy.     These  inconveniences  would 
arise^  if  we  were  to  hold  that  the  mere  proving  of  a 
debt  should  operate  as  a  perpetual  bar«  Now,  the  words 
of  the  statute  ^ill  be  satisfied,  and  a  very  beneficial 
reinedjf  given  to  the  creditor,  if  we  hold  that,  where  a 
creditor  has  proved  his  debts,  and  afterwards  brings  an 
action,  the  bankrupt  may,  under  this  act,  apply  to  the 
Chancellor  to  expunge  the  debt,  or  to  the  court  in 
which  the  action  is  brought,  to  stay  the  proceedings. 
The  latter  was  the  course  adopted  in  the  case  of  Waison 
\*  Mcdej:.  (a)     In  Kemp  v.  Potter  (6),  the  plaiutifi^  after 
he  had  commenced  an  action,  proved  his  debt  under 
the  commission;  the  defendant  having  pleaded  bank- 
ruptcy, ruled  the  plaintiff  to  reply ;  the  plaintiff  moved 
to  set  aside  that  rule,  with  costs,  on  the  ground  that 
the  mere  proof  of  the  debt  under  the  commission  was  an 

(a)  1  JB.  ^  ^  UU  (6)  0  TawU.  M9. 

election^ 
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election^  and  that  by  force  of  the  statute  the  action  was        1821* 
at  an  end.     The  Court,  however,  were  of  opinion,  that        — — 

the  defendant  had  a  right  to  have  some  entry  on  the  re-        of^ainsi 
cord  to  sliew^  that  the  action  was  abandoned,  and  they    ^*"*''*'^*'^ 
discharged  the  rule.     It  is  clear,  therefore,  that  in  that 
case  the  Court  of  Common  Pleas  did  not  consider  the 
mere  proof  of  the  debt  to  operate  as  a  bar  to  the  action. 
For  these  reasons,  it  seems  to  me  that  this  statute  does 
not  make  the  proof  of  the  debt  under  the  commission  an 
absolute  bar  to  the  remedy  at  law,  but  only  gives  to  the 
bankrupt  an  op)K)rtunity  of  applying  for  relief,  either  to 
the  Court  in  which  the  action  is  brought  to  stay  the 
proceedings,  or  to  the  Chancellor  to  expunge  the  debt. 
But  if  that  were  not  so,  I  am  of  opinion,  that  the  sta- 
tute does  not  apply  to  the  present  case.    The  words  are, 
"  that  the  proving  or  claiming  a  debt  under  such  com- 
mission shall  be  deemed  an  election  by  the  creditor  to 
take  the  benefit  of  the  c>om mission  with  respect  to  the 
debt  so  proved  or  claimed."     Now,  the  debt  5:  d  proved 
in  this  case  was  47/.  only.     The  argument  is,  that  as 
there  were  many  other  debts  ejusdem  generis  due  to  the 
plaintiff  at  the   same  time,  it  must  be   considered  as 
proof,  not  only  as  to  the  "47/.,  but  as  to  the  whole  of  the 
debt  due  from  the  defendant  to  the  plaintiff,  or,  in  other 
words,  the  proof  of  parcel  of  the  debt  must  be  considered 
asproof  of  the  whole;  but  that  is  by  no  means  a  legitimate 
conclusion  from  the  premises.     The  47/.  was  a  distinct 
debt,  due  upon  one  bill  of  exchange,  and  the  other  sums 
of  money  were  distinct  debts,  due  on  the  other  bills, 
and  tlie  bills  themselves  were  not  given  for  that  which 
had  been  one  entire  debt,  but  in  payment  of  distinct 
sums  of  money  due  for  four  several  parcels  of  goods ; 
and  the  debts,  therefore,  were  originally  contracted  as 

H  4  distinct 
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182I.        distinct  and  separate  debts.     I  cannot,  therefore,  say 
jj  that  the  proof  of  the  47/.,  which  was  not  originally 

mgaiTut  parcel  of  one  entire  debt,  and  which  was  not  afterwards 
covered  by  one  entire  security,  can  be  considered  as 
any  proof  of  the  other  debts ;  and  I  am,  therefore,  of 
opinion,  that  although  the  creditor  is  to  be  considered 
as  having  made  an  election  in  respect  of  the  47/.,  the 
debt  proved,  he  is  not  to  be  considered  as  having  made 
an  election  as  to  the  other  distinct  debts  gusdem  generis 
due  at  the  same  time.  The  judgment,  therefore,  must 
be  for  the  plaintiff. 

HoLROYD  J.  I  am  also  of  opinion  that  the  plea  can- 
not be  supported*  The  statute  49  G.  S.  c.  121.  s.  14., 
provides  for  different  cases;  the  one  where  an  action 
is  brought  before  the  debt  is  proved,  and  the  other 
where  the  debt  is  proved  previously  to  any  action.  With 
respect  to  the  first  case,  the  words  are  very  general,  and 
amount  to  an  absolute  prohibition  of  the  proving  any 
debt,  until  the  action  is  abandoned.  According  to  the 
literal  construction  of  that  part  of  the  clause,  therefore, 
the  bringing  of  an  action  for  one  debt  will  prevent  the 
creditor  from  proving  altogether,  though  for  a  distinct 
debt.  With  respect  to  the  second  case  provided  for, 
the  statute  enacts,  "  That  the  proving  or  claiming  a 
debt  under  the  commission,  shall  be  deemed  an  election 
by  the  creditor,  to  take  the  benefit  of  the  commission 
with  respect  to  the  debt  so  proved  or  claimed."  The 
words  of  the  statute  do  not  make  the  proof  of  a  debt 
an  election  with  respect  to  separate  and  distinct  debts, 
but  only  with  respect  to  the  debt  actually  proved  or 
claimed.  In  this  •  case,-  the  debt  proved  was  a  distinct 
and  separate  debt.    The  words,  therefore,  of  this  part 

Pf 
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of  the  section,  do  not  make  the  proof  of  that  distinct        1821. 
debt  such  an  election  to  take  the  benefit  of  the  commis- 

Harlp.y 

uon,  as  to  deprive  the  phiintiff  of  his  right  of  action  in     ^  against 
the  present  case.     I  am  clearly  of  opinion  that  it  is  no 
faftr  to  the  action ;   if  it  were,  it  would,  in  some  cases, 
operate  as  a  great  hardship  upon  the  creditor ;  for  ex- 
ample, after  the  proof  of  his  debt,  the  commission  might 
be  superseded,  and  if  he  were  not  allowed  to  bring  any 
action  while  the  commission  was  pending,  he  might  be 
barred  by  the  lapse  of  time.     It  might  indeed  happen, 
that  the  debt  proved  was  the  only  debt  due  to  the  cre- 
ditor himself  at  the  time  he  made  the  proof.     That  was 
the  case  in  Ex  parte  Dickson.     In  this  very  case,  the 
ibar  bills  of  exchange  might  have  been  in  the  hands  of 
other  parties,  at  the  time  when  the  plaintiff  proved  his 
debt  in  respect  of  the  other,  and  it  would  certainly  be  a 
great  hardship  upon  him,  that  the  proof  of  the  only  debt 
then  due  to  him  should  bar  him  of  his  right  of  action  in 
respect  of  debts  that  afterwards  accrued.     For  these 
reasons,  I  am  of  opinion,  that,  although  if  an  action  be 

brought  after  proof  of  a  debt,  it  may  be  a  ground  for  a 

• 

defendant,  either  to  apply  to  the  court  in  which  the  action 
is  brought  to  stay  the  proceedings,  or  to  the  Chancellor 
to  expunge  the  debt,  still  the  previous  proof  of  the  debt 
cannot  be  pleaded  in  bar  to  the  action,  and,  consequently, 
that  in  this  case  there  must  be  judgment  for  the  plaintiffs. 

Best  J.  It  is  unnecessary  to  decide  in  the  present 
case,  whether  the  proof  of  the  very  debt  for  which  the 
action  is  brought,  which  would  have  been  an  election 
to  take  the  benefit  of  the  commission  as  to  that  debt, 
eonld  have  been  pleaded  in  bar.  I  incline  to  think  that 
it  could  not,  for,  to  make  it  a  good  bar,  the  debt  must 
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be  extinguished.     Now,  here,  there  was  no  extinguish- 
ment of  the  debt ;  for,  if  the  commission  had  been  super- 
seded, the  party  would  clearly  have  had  a  right  to  bring 
an  action.     The  proper  course  in  such  a  case  for  the 
))arty  to  pursue,  is  either  to  apply  to  the  Chancellor  to 
expunge  the  debt,  or  to  the  Court  in  which  the  action 
is  brought  to  stay  the  proceedings.     In  the  latter  case» 
the  Court  may  stay  the  proceedings  only  upon  the  de- 
fendant's undertaking  not  to  plead  the  statute  of  limit- 
ations in  case  the  commission  were  superseded.     I  am, 
however,  clearly  of  opinion,  that  the  facts  stated  in  the 
plea  afibrd  no  answer  to  the  present  action.     The  sul>- 
stance  of  the  plea  is,  not  that  the  plaintiff  has  proved 
the  debt,  but  that  be  has  proved  another  debt,  and  that 
that  proof  is  an  election  to  take  the  benefit  of  the  com- 
mission in  respect  of  all  the  debts  then  due  to  him  from 
the  bankrupt.     The  statute  only  says,  that  if  a  party 
proves  a  debt,  he  makes  his  election  as  to  that  debt ; 
and  we  should  go  greatly  beyond  the  words  of  the  sta- 
tute, if  we  were  to  hold  that  he  made  his  election,  not 
only  as  to  that  debt,  but  as  to  every  debt  due  to  him. 
The  instances  already  mentioned  shew,  that  if  that  were 
the  law,  it  might  be  attended  with  great  injustice.     For 
these  reasons,  I  think  there  must  be  judgment  for  the 
plaintiffs. 

Judgment  for  the  Plaintiffs. 


/ 
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Lawrence  against  Abehdein.  ^fondal/, 

October  S9tfa. 

A  SSUMPSIT    upon  a   policy  of   iusurancc.     The  a  poiic  w  as 

<leciaration  stated  a   total  loss  of  the  animals  in-  liv^TmiSmals, 

sued,  by  {perils  of  the  sea  on  the  voyage.    Plea,  general  fJ^*JJJjl^ 

ittoe.  At  the  trial,  before  Best  J-  at  the  London  sittinin  »nd  j«<ti«>n. 

^      In  the  cotirw  of 

after  Tr/nii^y  term,  1820,   a  verdict  was  found  for  the  ihcToynge. 

some  of  the 

plraitifl^  subject  to  the  opinion  of  the  Court,  on  the  animmb,  in 

-  ,.  consequence  of 

following  case.  the  agitation  of 

The  policy  was  effected  on  the  30th  December^  1819.  atorml^rere 
The  vojage  insured  was  at  and  from  Cork  ia  liar-  ^era'from 
hadoes  and  St.  VincenU  i  and  at  the  foot  of  the  policy  the  ^^  fT,*  "?^' 

*         '  received  such 

insorance  was  declared  to  be  on  thirty  mules,  ten  asses,  ■"J".>7  <>»*  th«y 

'  *  /^    died  before  the 

and  thirty  oxen^  warrantedyr^t?  of  mortality  and  jettison,  termination  of 

the  voTaffe  in- 

Qa  the   XlUti  Januaryy  1820,    the   ship  sailed  with  the  suredi  Held, 

animals  insured,    properly   stowed  on    board,  on  the  losabyaperii 

voyage  insured.     On  the   19th  of  the  same  month,  a  wiuchtheun- 

vioient  s}orm  arose,  which  caused  the  ship  to  labour  and  li^bie.*^  ^*^ 

pitch.     This  lasted,  without  intermission,  until  the  30th 

of  the  some  month,  when,  for  the  preservation  of  tlie 

ship  and  cargo,  and  on  account  of  the  damage  which 

the  ship  had  sustained  from  the  violence  of  the  storm, 

the  ship  put  into  Mount* s  Bay^  in  Corirjcall^  in  order  to 

refit.     Ou  the  first  day  of  the  storm,  from  the  violent 

pitching  and  rolling  of  the  ship,  occabioncd  by  the  storm 

and  consequent  agitation  of  the  sea,  two  of  the  nmles, 

one  of  the  oxen,  and  five  of  the  asses  were  killed;  the 

remainder   of  the  animals,  from  the  same  causes  and 

• 

perils  of  the  sea,  on  that  and  the  following  days,  un- 
til the  i^Oth  of  Janumy^  received  such  violent  and  se- 
vere bruises,   lacerations,  and  injuries,  that  all  of  them 

diccl 
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1S21.        died  in  consequence  thereof,  before  the  ship  sailed  again 
,  in  prosecution  of  her  voyaffe  from  Mount's  Bay.  wliich 

Lawrence  ^  •'^^  '■^ 

againu        she  did  on  the  14th  February^  1820,  excepting  six  mules 
Abbhoein. 

and  one  ass,  one  of  which  six  mules  afterwards  died 
from  the  same  cause,  before  the  arrival  of  the  ship  at 
•  Saint  Vincents.  The  ship  arrived  at  Saint  Vincents^ 
with  the  remaining  five  mules  and  one  ass,  on  the  ii4th 
Marchj  and  delivered  the  rest  of  her  cargo  in  safety. 
The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover  for  the  loss  of  all  or 
any  and  which  of  the  anunals  insured  ? 

F.  Pollockj  for  the  plaintiff.  The  underwriters  are 
not  exempted  from  the  loss  that  has  happened  by  the 
the  word  of  the  special  exception,  "  warranted  free  from 
mortality.*'  These  words  were  introduced  into  the  po- 
licy by  the  underwriters,  and  must  therefore  be  taken 
most  strongly  against  them.  The  word  mortality  sig- 
nifies death  arising  from  natural  causes.  Here,  the 
death  of  the  animals  arose  directly  from  the  violence  of 
the  tempest,  and  not  from  natural  causes.  The  loss 
did  not  therefore  arise  from  mortality,  if  that  word  be 
understood  in  its  ordinary  and  popular  meaning.  Some 
effect  will  be  given  to  the  exception,  by  construing  the 
-word  in  that  sense ;  for  the  underwriters  will  thereby  be 
exempted  from  one  species  of  loss  for  which  they  might 
otherwise  be  responsible,  viz.,  in  the  event  of  the  death 
of  the  animals  by  sea-sickness  in  a  storm.  For  Such  a  loss 
^  the  underwriters  would  be  answerable  under  a  common 
policy.  But  they  would  be  exempted  by  the  special 
exception. 

Campbell^ 


Abe&dkik. 
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Campbellj  contra.     Some  effect  must  be  given  to  the        1821. 
▼ords  of  the  exception,  so  as  to  extend  to  the  under-        """"^ 

Lawecncc 

writers  a  protection    against   some   species  of  loss  to        against 
which  tbev  would  have  been  liable,  if  those  words  had 
not  been  introduced  into  the  policy.     Now  they  would 
not  have  been  liable  for  any  loss  arising  from  the  na- 
tural death  of  animals,  but  they  would  have  been  liable  it 
they  bad  been  drowned  in  a  tempest  or  killed  in  battle. 
Ptdhicr^  Traite  du  Contrat  d^Assurancey  c.  1 .  s.  2.  art  2. 
«.  3^   and   Valin^    Ordonnances  de  la   Marine^    liv.   S. 
tit.  6.  art  1 1 .     Here  the  animals  died  in  consequence 
of  the  injury  they  received  during  the  storm,  and   the 
underwriters,  therefore,  would  have  been  liable  for  this 
loss,  under  a  policy  in   the  common  form.     The  ex- 
ception, therefore,  was  introduced   for  the  purpose  of 
exempting  them  from  all  losses  whatever,  arising  from 
the  vitality  of  the  subject  matter  insured,  or,  in  other 
words,  to  reduce  the  risk  to  the  same  level  as  if  the 
subject  matter  insured  was  inanimate  goods.     If  that 
liad  been  the  case  here,  the  cargo  might  have  received 
little  or  no  injury.    If  the  words  "  free  from  mortality" 
be  ocynstrued  only  to  protect  the  underwriters  against 
losses  arising  from  death  from  natural  causes,  no  effect 
whatever  will  be  given  to  the  exception  ;  for,  in  such  a 
case,  the  underwriters  would  not  have  been  liable  under 
a  policy  in   the  common  form.     The  true  meaning  of 
the  exception  is,  that  the  underwriters  are  to  be  liable 
far  all  the  risks  to  which  they  would  have  been  subject, 
if  they   bad  insured  inanimate  goods.     By  this  con- 
struction  they  will  still  be  liable  for  losses  by  capture 
by  enemies  or  pirates,  or  barratry  of  the  master  or  ma* 

riners. 

Abbott 
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1821.  Abbott  C.  J.     I  am  of  opinion  that  the  underwriters 

are  answerable  for  this  loss.    The  insurance  was  on  living 

Lawrence 

agninst        Cattle,  which,  in  the  course  of  the  voyage,  have  been 
killed  by  the  rolling  of  the  ship  in  a  violent  tempest. 
They  have  been  killed,  therefore,  by  a  peril  of  the  sea. 
Under  the  general  terms  of  the  policy,  the  underwriters 
would  be  answerable.    It  lies  on  them,  therefore,  to  shew 
that  there  is  a  special  exception  in  this  policy  applicable 
to  the  present  case,  in  order  to  relieve  them  from  the 
effect  of  their  general  liability.     The  expression  used  in 
the  policy  is  "  free  from  mortality."  Now  the  word  mor- 
tality, in  its  ordinary  sense,  never  means  violent  death, 
but  death  arising  from  natural  causes.     There  may  how- 
ever, indeed,  be  a  remote  cause,  which  may  sometimes 
superinduce  a  natural  cause.    In  Tatham  v*  Hodgson  {a\ 
the  want  of  provisions  was  the  immediate  cause  of  the 
death  of  the  slaves ;  the  remote  cause  was  the  circum- 
stance of  the  ship  having  been  driven  out  of  her  course 
by  the  perils  of  the  sea,  in  consequence  of  which,  the 
provisions,  which  otherwise  would  have  been  sufficient 
for   the  voyage,  were  exhausted.     There  was  not   any 
exception  in  the  policy  in  that  case.     But  the  statute 
of  the  34-  Geo.  3.  c.  80.  5.  10.   had  enacted,    "  that  no 
loss  or  damage  should  be  recoverable  on  account  of  the 
mortality  of  slaves,  by  natural  death  or  ill  treatment,  or 
against  loss  by  throwing  overboard   of  slaves,  on  any 
account  whatsoever."     A  question  was  made,  whether 
the  death  of  the  slaves  so  arising,  indirectly  and  re- 
motely from  the  peril  of  the  sea,  was  not  one  for  which 
the  underwriters  were  liable ;  and  the  Court  held  that 
they  were  not  liable,  because  it  was  a  loss  arising  by 

(a)  6  Ta-m  Hep,  656, 

natural 
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natural  death ;  and  if  the  ship,  in  this  case,  had  been         1821. 
driven  out  of  her  course  by  the  perils  of  the  sea,  and 

Lawrknck 

the  voyage  thereby  had  become  so  protracted  as  to  ex-        agnmtt 
haust  all  the  provisions,  and,  consequently,  the  means  of 
sustaining  the  life  of  the  animals  insured,   I  think  that 
the  words  ^^  warranted  free  from  mortality,''  introduced 
into  this  policy,  would  have  protected  the  underwriters 
from  that  loss  for  which  they  otherwise  would  have  been 
liable,  as  for  a  loss  arising  from  the  perils  of  the  sea. 
And  if  there  be  any  one  case,  in  which  effect  can  be 
given  to  those  words,  understanding  them  in  their  ordi- 
nary and  popular  sense,  they  ought  not  to  be  extended 
beyond  that  ^sense.     There  is  very  great  difficulty,  in 
construing  these  words,  to  give  a  protection  to  the  un- 
.derwtiters  against  all  losses  arising  from  the  vitality  of 
the  animals.     Suppose,  for  example,  a  valuable  horse, 
by  the  motion  of  a  vessel  in  a  storm,  were  to  have  his 
legs  broken,  but  to  arrive  alive  at  Saint  Vincents^  the 
animal  would  be  of  no  use ;  the  underwriter  would  be 
liable  for  that  loss;    but   if  the  animal  were   actually 
killetl,  he  would  not  be  liable  at  all.    It  could  hardly  be 
the  intention  of  the  underwriter  that  he  should  be  liable 
in  one  of  these  cases  and  not  in  the  other.     If  the  con- 
struction I  have  put  upon  tliis  very  ambiguous  phrase  is 
not  the  sense  in  which  it  has  been  generally  understood 
at  UoyiV^  Coffee-Housc,  it  will  be  very  easy  to  intro- 
duce into  policies  other  words,  which  shall  more  clearly 
express  the  meaning  of  the  parties.     In  this  case,  there- 
fore, there  must  be  judgment  for  the  plaintiff. 

Bayley  J.  My  mind  has  not  been  free  from  doubt 
during  the  discussion  of  this  subject ;  but  I  am  now  of 
opinion,  that  the  assured  is  entitled  to  recover.     Under 

a  policy 


AlXKOBIK. 
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1821.        a  policy  in  the  common  form,  the  assured  would  have 
^  "— "■"       been  entitled  to  recover,  either  in  case  of  the  total  de- 

Lawrkvcb 

againtt  struction  of  the  animals,  or  for  any  less  injury,  provided 
it  was  occasioned  by  any  of  the  perils  insured  against. 
The  words,  "  warranted  free  from  mortality,"  are  in- 
troduced into  this  policy  by  the  underwriter  for  his 
benefit.  It  is  his  duty,  therefore^  to  take  care  to  frame 
his  exception  in  words  sufficiently  large  and  extensive 
to  meet  all  those  descriptions  of  loss  against  which  he 
intends  to  protect  himself.  The  word  "  mortality"  may, 
under  certain  circumstances,  include  every  description 
of  death,  every  termination  of  life  to  which  mortals  are 
subject  It  applies  generally,  however,  to  that  descrip- 
tion of  death  which  is  not  occasioned  by  violent  means« 
If  a  great  number  of  the  crew,  or  of  animals  shipped  on 
board  a  ship,  were  killed  in  the  course  of  an  engage- 
ment with  an  enemy,  it  would  not  be  correct  to  say  that 
there  had  been  a  great  mortality  among  the  crew,  or 
among  the  animals.  If,  on  the  other  hand,  they  had 
come  to  their  death  by  any  natural  cause,  the  term 
mortality  would  be  properly  applied  to  express  the  cause 
of  such  death.  If,  in  this  case,  the  animals  insured 
had  died  from  sea-sickness,  occasioned  by  the  agitation 
of  the  ship,  or  in  consequence  of  any  other  disease,  con- 
tracted in  the  course  of  an  unusually  protracted  voyage, 
the  term  mortality  might  apply  to  that  description  of 
natural  death,  so  superinduced  by  the  voyage.  Under 
a  common  policy,  if  the  declaration  stated,  that  the 
ship  had  met  with  tempestuous  weather,,  and  that  the 
animals  thereby  became  disordered,  diseased,  and  died, 
and  it  be  proved  that  their  death  was  imputable  to  the 
agitation  of  the  ship,  occasioned  by  the  tempestuous 
weather,  that  would  be  a  loss  by  a  peril  of  the  sea,  for 

which 
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which  the  underwriters  would  be  liable.     The  exception        182 1 . 
introduced  into  this  policy  would,  in  my  opinion,  pro- 
tect  them  from  such  a  loss.   The  word  *^  mortality*'  here      ^^gamtt 
used,  may,  therefore,  receive  a  construction  which  will 
wSord  some  protection  to  the  underwriter,  without  ex- 
toiding  it  beyond  its  ordinary  and  popular  sense.    If  we 
were  to  hold,  that  the  exception  protected  the  under- 
writer fitHn  every  loss  to  which  the  property  was  sub- 
ject, in  consequence  of  the  subject-inatteic  insured  bdng 
alive,  instead  of  dead,  this  absurd  consequence  would 
fidlow,   that  if  by  the  vident  agitation  of  the  sea  the 
snimals  had  their  legs  broken,  and  thereby  became  of 
no  value  to  the  owner,  but  arrived  alive  at  SL  Vifu:enfs ; 
the  underwriter  would  be  responsible.     Whereas,   if 
they  had  died  during  the  course  of  the  voyage,  he 
would  not  be  liable  at  alL    The  circumstance  of  these 
words  of  the  exception  not  being  calculated  to  protect 
the  underwriter  from  any  loss,  in  the  event  of  the  ani- 
mals receiving  any  injury  short  of  death,  seems  to  me  to 
ihew,  that  they  were  not  intended  to  exempt  them  fix>m 
a  loss  by  the  actual  death  arising  immediately  fit>m 
I  peril  of  the  sea.     I  think  that  the  words  used  in  this 
exception  will  protect  the  underwriter  in  cases  where 
the  death  of  the  animal  arises  from  natural  causes 
lemotely  produced  by  some  o£  the  perils  insured  against ; 
but  that  they  will  not  protect  him  where  such  death 
arises  directly  from  any  of  the  perils  insured  against. 
For  these  reasons,  I  am  of  opinion  that  there  must  be 
jndgmrat  for  the  plaintiff. 

HoLROYD  J.  I  am  of  the  same  opinion.  Although 
death  may  have  been  the  immediate  cause  of  the  loss, 
and  may  have  made  the  actual  loss  to  the  assured 

Vou  V.  I  greater 
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1821.  greAtef  than  itM)therwise  would  have  been,  still,  as 
"~""  the  Injury  to  the  animals  which  occasioned  their  death 
«i^;iimti  was  caused  directly  by  the  violence  of  the  storm,  I  am 
of  opinion  that  this  is  to  be  considered  as  a  loss  by  the 
perild  of  the  sea.  It,  consequently,  falls  within  the 
risks  enumerated  in  the  policy ;  and,  it  seems  to  me, 
that  it  is  not  excepted  out  of  those  perils  by  the  words 
"  warranted  free  from  mortality  and  jettison."  .  Inde^ 
pendently  of  those  words,  the  utiderwriters  would  nfi* 
doubtedly  have  been  liable  as  for  a  loss  arising  from 
a  peril  of  the  sea.  Those  words  were  the  language 
of  the  underwriters,  and  were  introduced  by  them  t6 
protect  themselves  from  a  particular  species  of  los^ 
By  the  terms  of  the  policy,  they  insured  against 
the  perilis  of  the  sea,  &c.,  and  all  other  losses  and 
nisfortunes  that  should  come  to  the  huit,  detriment^ 
jEmd  damage  of  the  subject-matter  insured.  Now,  the 
exception  must  be  considered  as  ingmfted^  upon  thtiw 
general  words  in  the  policy,  and  the  whole  should  be  rend 
together  as  one  sentence ;  afid  then  it  would  stand  thus ! 
that  the  underwriters  will  be  liable  fi>r  losses  by  perils 
of  the  seas,  and  all  other  losses  except  losses  by  mor- 
tality and  jettison.  It  seems  to  me,  that  as  the  in- 
jury which  immediately  preceded  and  caused  the  death 
of  the  animals  proceeded  directly  from  the  violence 
of  the  storm,  the  loss  is  to  be  considered  a  loss  by 
the  perils  of  the  sea.  Death  may  or  may  not  have  ifi* 
creased  the  amount  of  the  actual  loss  to  the  assured^ 
With  respect  to  the  mules  and  asses,  the  entire  kisa 
§rose  from  the  perils  of  the  sea,  and  was  neither 
increased  nor  diminished  by  their  death.  For,  after 
receiving  a  mortal  wound,  they  became  of  no  value  to  dM 
owner,  a&d  death  conseqttiHitly  did  not  in  any  degno 

inoiease 


IN  THf  Secquo  YEAt  M  0£0R&£  IV.  1|^ 

increftfe  the  Io«^     The  cuse  might  be  di£S^eD(  witfi  !»-       \ii\. . 

%fedi  to  the  oxen ;  if  tbey  w^re  killed  f^t  n^ceivUig  w      — ~-— 
....  I*AF»i;»cf 

mjaiy,  their  flesh  loight  b^  of  4oine  value  «ib  fop(]|  iMnit      ^Aftm^ 

consequently,  their  death  may  have  increased  the  loss  in 
some  degree.     Bint  ttiU,  as  d»e  previous  injury  was  ^nxa- 
siooed  by  the  perils  of  the  sea,  whether  the  deatb  of  tb^ 
toimal   did   or  did  not  increase  the  aioouat  of  Ijie 
actual  injury  to  the  owner,  I  a^  of  opioioa  tha^  ii  muit 
be  ooDsidered  a  loss  by  the  perils  of  the  a^.    Xfa# 
circiiiiiilajice  of  the  parties  having  inserted  in  the  exqsp* 
tiop  tJhe  word  jettison^  satisfies  a^  that  thjsy  did  DPt  ppo* 
template  the  case  of  violent  dc^«    For,  althougll^  it  k 
poinbie  that  the  animals  thrown  overboard  mighty  under 
frfporabfe  cvvunastaaces,  reach  the  shore  and  survive, 
yflt  I  ihJBk  <bat  the  term  usually  denotes  the  throwing 
(Nnorboird  in  a  storm,  wheii  there  would  be  littje  pro* 
hihiUtf  of  animals  furviving;  and  that  it  must,  there- 
fon^  mum  a  jettison  whence  death  ensues.     Now,  if  the 
term  ^mprtality"  were  intended  to  protect  the  iinder- 
liter  in  e)very  case  of  the  aninuds  meeting  with  a  violent 
deatbf  the  lAtroductipo  oi  the  word  ^^  jettison"  would  be 
wperflnoufff  as  that  speeiee  of  loss  would  be  covered  by 
the  wvurd  ^  mortdiiity."  Besides,  this  absurd  consequence 
vodd  foilow;  if  we  were  to  give  to  the  words  used  in 
the  csceptioii  the  ^construction  ooptended  for  by  the  de- 
ispdaut,  that  where  the  violence  of  the  wind  and  waves 
WBsao  gceat  as  to  cause  the  death  of  the  animals  dur- 
ing the  voyage^  the  uuderwriters  would  not  be  liable  at 
•tt;  but  where  the  violence  of  the  wind  and  waves  was 
only  such  as  to  cause  some  ii^ury  to  the  animals,  short 
of  death,  then  the  underwriters  would  be  responsible* 
For  4h(pe  reason^  I  am  of  4)pinion  that  the  word  m^* 
Mtffi^  in  thia  ppUoy,  mi^jt  be  understood  in  its  ordinary 
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1821.  and  popular  senses  as  importing  death  arising  from  na- 

"■""""  tural  and  not  from  violent  causes.     And  that  being  so, 

Lawrxvce 

against  there  must  be  judgment  for  the  plaintiff. 


AlXRDEIV. 


Best  J«     I  am  of  the  same  opinion.     At  the  time 
when  this  policy  was  effected,  this  country  was  at  peace 
with  all  the  world,  and  there  was  not  any  probability  of 
the  vessel   being  captured   by  enemies.      Capture  by 
pirates  on  the  voyage  insured  was  equally  improbable, 
and  a  loss  by  barratry  was  not  very  likely  to  happen. 
If  the  underwriters  are  not  liable  for  the  loss  in  question, 
they  can  hardly  be  liable  in  any  case,  for  there  is  not 
any  other  species  of  loss  arising  from  the  destruction  of 
the  animals,  of  which  death  may  not  be  considered  the 
immediate  cause.     If  the  ship  was  even  sunk  or  burnt, 
death  would  be  the  immediate  cause  of  the  destruction 
of  the  animals,  and  consequently,  according  to  the  con- 
struction contended  for,  such  a  case  would  fall  within 
the  exception  as  a  loss  by  mortality.     The  exception  is 
introduced  into  the  policy  by  the  underwriters.     If  they 
had  intended  to  exonerate  themselves  in  every  case  of 
death  occasioned  by  a  peril  of  the  sea,  they  should  Jiave 
used  words  apt  and  proper  to  express  that  intention. 
They  might  have  stipulated,  that   they  would  not  be 
liable  for  the  death  of  the  animals  unless  the  ship  were 
stranded  or  lost,  and  then  they  would  not  have  been 
liable  for  the  loss  that  has  occurred  in  this  case.     They 
have  only  stipulated,  tlmt  they  will  not  be  liable  for  loss 
by  mortality.     That  word,  in  its  ordinary  and  popular 
sense,  signifies  death  arising  from  natural  causes,  and  not 
from  violence.     I  think,  therefore,  that  the  underwriters 
must  be  taken  to  have  intended  to  exempt  themselves, 
by  this  exception,  from  that  species  of  loss  which  occur- 
red 
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red  in   Tatham  v.  Hodgson^  viz.  a  loss  of  which  death       182]. 
was  the  proximate  cause,  and  the  perils  of  the  sea  the     j~ 
remote  cause.      Here  the  injury  done  to  the  animals        against 
arose  directly  and  immediately  from  the  violence  of  the 
tempest,  or  in  other  words,  from  the  perils  of  the  sea. 
For  these  reasons,  I  am  of  opinion,  that  the  plaintiff  is 
eotitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


LoNGiuDGE  and  Others  against  Dorville  and  ^S^*^^^ 

Another. 


r\ECLARATION  alleged,  «  that  before  the  making  ThegiTin^up 
of  the  promise,  &c.  a  certam  ship,  called  the  Carolina  tuted  to  try  a 

qiidtioa  rc- 

Matddaj  had  then  lately  in  a  certain  place,  (to  wit,)  in  spectiiig  wfaidi 

the  River  Thames^  (to  wit,)  at,  &c.  run  foul  of  a  certain  doubtfbTw  a 

other  ship  called  the   Zetiobia,  whereby  the  said  l^t-  Son^aw^- 

mentioned  ship  had  received  creat  damaee.     And  the  °?^,*<*  W  • 

'^  DO  stipulated  fum ; 

said  last-mentioned  ship  having  received  such  damaxre,  •"^^  therefore, 

'^  ^  .  whereadiip, 

ID  consequence  of  being  so  run  foul  of  as  aforesaid,  the  having  on  board 

•       1         I     1     IP     r  c^       a  pilot  required 

plaintiffib  being  the  agents  m  that  behalf  of  one —  Sy-  bylaw,  ran  foul 
monds,  the  owner  of  the  Zenobioj  and  the  defendants^  eel,  and  pro- 
being  the  agents  in  that  behalf  of  the  owners  of  the  insUtuSdTy* 

the  owners  of 
ibt  latter  to  compel  the  owners  of  the  former  to  make  good  tlie  damage*  and  the  former 
was  detained  until  bail  was  given,  aud  pending  such  proceedings,  the  agents  of  the 
of  the  vessel  detained  agreed,  on  the  owners  of  the  damaged  vessel  renouncing  all 
on  tbe  other  vessel,  and  on  their  proving  the  amount  of  the  damage  done,  to  iudem« 
miy  fly n,  and  to  pay  a  stipulated  sum  by  way  of  damages  :  Held,  that  there  being  con- 
tftpffttPTy  decisions  as  to  the  point,  whether  ship  owners  were  liable  for  an  injury  done 
«Ue  flMfr  ship  was  under  the  controul  of  the  pilot  required  by  law,  there  was  a  sufficient 
coBaderatioii  to  susuin  the  promise  made  by  the  agents  of  the  owners  of  the  detained 
vtad  to  p«y  th«  stipulated  damages. 

I  3  Carolina 
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1^1.       CArdtina  Matilda^  th^  fdfitier^  as  such  agents,  detained 
^  "  tfi*  CttroUna  Matilda,  till  the  owners  of  the  said  last* 

jijentAft  ttlentiOti^  ship  should  have  mat^e  good  to  them  the 
d^tnttge  so  done  to  the  Zenobiai'  It  then  stated, 
<*  thftt  in  eonseqdence  of  such  detention,  the  defend* 
ftnts  nfldertook  that  they  would,  on  the  plaintifis  re- 
nouncing all  claims  on  the  Cdi'oUna  Matilda^  and  on 
proving  the  amount  of  the  damages  sustained  by  the 
Zenobioj  indemnify  the  plaintiffs  for  any  sum  not  ex- 
ceeding 180/.,  the  exact  amount  to  be  ascertained  when 
the  said  latter  ship,  should  have  been  repaired;"  and 
then  alleged,  that,  in  consequence  of  such  undertaking, 
the  piaitttiflrs  did  renounce  all  claim  on  the  Carolina 
Matilda^  and  did  permit  &nd  allow  her  to  proceed  on 
her  voyage,  and  that  the  Zenobia  had  been  repaired,  and 
that  the  amount  of  such  repairs  was  ascertained  There 
w«t*e  aho  the  common  counts,  and  the  defendants  plead- 
ed the  general  issue.  The  cause  was  tried  before  Ab^ 
halt  C.  J.  at  the  sittings  after  Easter  term^  1 820,  when 
a  vei^ict  was  found  for  the  plaintiffs,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : 

The  Norwegian  Uiip,  called  the  Carolina  Matilda^ 
on  her  voyage  to  Norway^  in  sailing  down  the  river 
Thamei  in  Novetnber  last,  ran  foul  of  the  ship  called 
the  Zenobief  then  lying  at  anchor,  and  in  conse- 
quence of  which,  the  latter  ship  sustained  considerable 
damage.  The  plaintiffs,  acting  as  the  agents  of  Mn 
M*  l^mondSj  the  owner  of  the  Zenobia,  instituted  a  pro- 
reeding  in  the  High  Court  of  Admiralty  against  the 
iihip  Carolina  Matilda^  to  compel  her  owners  to  make 
good  the  damages  sustained  by  the  Zenobia,  in  conse  • 
quence  of  being  so  run  foul  of.  Process  was  issued 
ajjMfiAt  the  Carolina  Matilda,   under  which  she  was 

arrested 


Lovcftisfii 
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ancsted  at  Gravesend  on  the  22d  November  last,  and  on        1891. 
the  24th  day  of  the  same  month,  the  defendants  wrote 
a  letter  to  the  plaintiffi,  of  which  the  following  is  a 
copy  :    **  Messrs.   Longridge^  Bamieitp  and  Hodgson. 
Gentlemen,  In  consequence  of  your  having  detained 
tbe  Noncay  stup  Carolina  Matilda^  till  the  owners  make 
good  to  you  the  damage  done  to  the  Zenobioj  bound  to 
Smtfrnoj  we  hereby  engage,  on  your  renouncing  all  claims 
on  the  said  ship  Carolina  Matilda^  and  on  proving  the 
amount  Df  damages  sustained  by  the  Zenobiff,  to  indem- 
nify you  for  any  sum  not  exceeding  180/»,  the  exact 
amount  to  be  ascertained  when  the  Zenobia  is  repaired.'' 
The  defendants  were  the  agents  of  the  owners  of  the 
Carolina  Matilda^  and  upon  the  receipt  of  this  letter^ 
the  plaintiffs  withdrew  the  proceedings  in>the  Admiralty 
Coart»  and  tbe  officer,  then  in  possession  of  the  Carolina 
Matilda^  was  then  also  withdrawn,  and  such  possession 
delivered  np  to  the  defendants,  acting  on  behalf  of 
her  owners.      The  Zenobia  had  been  since  repaired, 
and  the   amount  of  damages  sustained   by  her  had 
been  ascertained.     At  the  time  the  Carolitia  Matilda 
suled,  and  while  she  was  proceeding  down  the  river 
and  ran  foul  of  the  Zenobia^  she  had  the  regular  7ri- 
fuhf-^umse  pilot  aboard,  who  had  been  placed  there  by  the 
defendants. 

Puller^  for  the  plaintiff.  It  is  not  necessary  to  con« 
ader  the  question,  whether  the  owners  of  the  Carolitia 
are  liable  for  the  damage  done  to  the  Zenobia^  under  the 
circumstances  of  the  case ;  for  the  defendants  have  made 
themselves  liable  by  an  express  promise,  founded  upon  a  ' 
good  consideration.  The  plaintifis  agree  to  release  the 
ship,  which  they  might  otherwise  have  detained  until 

14  bail 
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1821.  tNul  was  given ;  and  the  defendants  agree  to  pay  a  stipu- 
lated  sum  by  way  of  damage ;  waiving  all  question  as 

agahui  to  the  legal  liability  of  the  owners.  That  might  be 
considered  as  doubtful,  there  having  been  contradictory 
decisions,  (a)  The  defendants,  or  their  principals,  there- 
fore^ have  obtained  a  benefit  by  the  immediate  release  of 
the  ship ;  and  that  constitutes  a  good  consideration  for 
the  promise  laid  in  the  declaration. 

F.  PoOockj  contra.  There  is  no  sufficient  consider- 
ation for  the  promise  in  the  declaration,  because  the 
plaintite  had  no  ground  for  instituting  the  suit  in  the 
Admiralty  Court  against  the  Carolina.  The  question 
whether  the  defendants  are  liable  upon  their  under- 
taking,  must  depend  upon  this,  whether  the  owners  were 
liable  for  the  injury,  the  ship  at  the  time  having  on 
board  a  pilot,  as  required  by  the  act  of  parliament  If 
they  were  not  liable,  the  plaintifi*  had  no  right  to  in- 
stitute the .  suit  in  the  Admiralty  Court ;  and  the  for- 
bearance of  a  suit,  where  a  party  is  not  liable,  is  not  a 
good  consideration.  Tooleyy.  Windham  (6)  and  King  v. 
Hobbs  {c)  are  authorities  in  point. 

Abbott  C.  J.  I  am  of  opinion,  that  there  is  a  suf- 
ficient consideration  in  this  case  to  sustain  the  promise, 
without  enquiring  whether  the  owners  of  the  ship  are 
liable,  under  the  circumstances  of  the  case.  It  appears 
that  a  suit  had  been  instituted  by  the  plaintifis  in  the 
Court  of  Admiralty  against  the  Carolina  Matilda^  to 
compel  her  owners  to  make  good  the  damage  done  by 

(a)  Neptune  the  Second,  Dodum,  Adm*  R,  467*     BUckie  ▼•  SowtfieU, 
7  Taunt.  3O0. 

(b)  Cro.  Elk.  206. 

(c)  Vetftrtrm.  25,  * 

her 
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her  running  foul  of  another  vessel.    The  ship  might  have        1 82  h 
been  redeemed  from  that  suit,  by  the  defendant's  ffivinir       — - 
bail,  that  proper  care  should  be  taken  of  the  ship,  and  that        againtt 
those  on  board  her  should  not  leave  the  kingdom,  until 
means  were  taken  to  secure  that  evidence  which  would 
enable  the  Judge  to  decide  the  suit,  and  the  plaintifis 
might  have  insisted  on  such  bail.     The  defendants,  as 
agents  for  the  foreign  owners  of  the  ship,  write  a  letter,  in 
which  they  engage,  on  the  plaintiff's  renouncing  all  claims 
on  the  ship,  and  on  proving  the  amount  of  damages  sus- 
tained by  the  Zenobia^  to  indemnify  them  for  any  sum  not 
exceeding  18(M.,  the  exact  amount  to  be  ascertained  when 
the  Zenobia  is  repaired.     Now  the  plain  meaning  of  that 
engagement  appears  to  me  to  be  this.    Release  the  ship, 
and  we  will  waive  all  questions  of  law  and  tact,  except 
the  amount  of   damage;  we  will  pay  you   ISO/,  if  the 
damage  done  amounts  to  that  sum.     The  plainti£S>,  by 
not  insisting  upon  the  bail   required,  therefore  relin- 
quished a  benefit  which  they  might  have  had,  if  the  law 
had  been  with  them.     The  law  might  fairly  be  con- 
sidered as  doubtful,  for  there  had  been  contradictory 
decisions  on  the  subject ;  and  the  parties  agree  to  put  an 
end  to  all  doubts  on  the  law  and  th^  fact,  on  the  de^ 
fendants  engaging  to  pay  a  stipulated  sum.     I  am  of 
opinion  that  this  case  is  distinguishable  from  those  cited 
in  argument,  inasmuch  as  in  this  case,   the  law  was 
doubtful,  and  the  parties  agreed  to  waive  all  questions 
of  law  and  fact     I  am  therefore  of  opinion,  that  the 
plaintiff  is  entitled  to  recover. 

Baylby  J.  I  am  of  the  same  opinion.  Where  a 
cause  is  depending,  it  is  competent  to  a  party  to  refer 
the  questions  of  liability  and  damage  jointly,  or  to  ac- 

know^ 
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1821.  knowledge  his  liability^  and  refer  the  question  of  da« 
"*-—        mage   only ;   and   in   this   case,  I  think,  the  effect  of 

ogMiust  the  agreement  is,  that  they  the  defendants  acknow- 
ledge the  liability  of  the  owners,  and,  in  consideration 
of  the  plaintiffs'  releasing  the  ship,  they  agree  to  refer 
the  question  as  to  the  amount  of  damage,  and  pay  the 
same,  provided  it  does  not  exceed  180/.  »If  it  bad  ap- 
peared, in  this  case,  that  the  own^s^  of  the  Carolina 
could  not  have  been  liable  at  all,  I  agree  that  the  con- 
sideration for  the  promise  would  have  failed.  But  the 
&cts  stated  in  the  case  by  no  means  shew  that  the 
owners  would  not  have  been  liable ;  for  by  the  pilot  act, 
the  owners  are  only  protected  in  those  cases  where  the  lots 
arises  from  the  default,  neglect,  incapacity,  or  incompe- 
tency of  the  pilot.  Now  there  is  no  fact  in  this  case 
which  shews,  that  misconduct  of  the  pilot  was  the  cause 
of  the  injury. 

HoLROYD  J.  I  am  of  the  same  opinion.  If  a  per- 
son is  abotkt  to  sue  another  for  a  debt,  for  which  the 
latter  is  not  answerable,  the  mere  consideration  of  for- 
bearance is  not  sufficient  to  render  him  liable  for  that 
debt.  Any  act  of  the  plaintiff,  however,  from  which  the 
defendant  derives  a  benefit  or  advantage,  or  any  labour, 
detriment,  or  inconvenience  sustained  by  the  plaintiff,  is 
a  sufficient  consideration  to  slipport  a  promise.  Now, 
the  cousideration  of  forbearance  is  a  benefit  to  the  de- 
fendant, if  he  be  liable;  but  it  is  not  any  benefit  to  him, 
if  he  be  not  liable.  The  authorities  cited  proceed  on 
that  ground.  This  case  differs  materially  from  those ; 
for  here,  a  suit  actually  commenced  is  given  up,  and  a 
suit,  too,  the  final  success  of  which  was  involved  in  some 
doubt.     The  plaintiff  might  sustain   a   detriment    by 

giving 
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giving  up  all  claim  in  respect  of  the  expenses  incurred,        1821. 

and   the   defendant  mi^ht  derive  a  benefit,  by  having        — 

that  suit  put  an  end  to,  without  further  trouble  or  inves-        u;;ainii 

tigntion.     Now  I  am  of  opinion,  that  the  giving  up  of 

a  suit  instituted  for  the  purpose  of  trying  a  doubtful 

qaestion,  and  consenting  to  deliver  up  the  ship,  which 

might  otherwise  have  been  detained  until  the  security 

required  was  given,  is  a  good  consideration  to  support  a 

promise  to  pay  a  stipulated  sum,  by  way  of  damage,  in 

case  the  actual  damage  amount  to  that  sum.     In  Com. 

Z%.  tit  Action  on  Cmse  upofi  AssumptU^  F  8.,  it  is  laid 

-dowD,  that  an  action  does  not  lie,  if  a  party  promise,  in 

consideration  of  a  surrender  of  a  lease  at  will ;  for  the 

lessor  might  determine  it,  unless  there  ixos  a  doubt  wbsi- 

tfaer  ii  was  a  lease  at  will  or  for  years ;  and  1  BoU.  23« 

L  €S.  S5.  abd  1  BrownUm^  6.  are  cited*     That  is  an 

authority  to  sliew,  that  the  giving  up  of  a  questionable 

right  is  a  suflScient  consideration  to  support  a  promise. 

Here,  therefore,  the  giving  up  of  a  suit,  instituted  to  try 

a  question  respecting  which  the  law  is  doubtful,  is  a 

good  consideration  to  support  a  promise.      I  tbinkt 

therefore^  that  this  action  is  sustainable. 

Best  J.  concurred. 
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Monday,  Rawlinson  ogaifist  Pearson  and  Others. 

October  2Qfh.  ^ 

A  pAwnbroker      A  SSUMPSIT  for  monev  had  and   received.     Plea, 

u  a  broker  X\. 

within  the    ,  general  issue.     At  the  trial  before  Park  J.,  at  the 

«.  99.,  and,         Laticoster  Spring  assizes,    1 820,  a  verdict  was  taken  for 

therefore,  lub-  t*  •%      ^  % 

jecttothe         the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 

bankrupt  laws.     ^  ., 

A  penon       loUowing  case : 
merly  taken  in        ^^  ^he   2di  June^  1818,  a  commission  of  bankrupt 
^^L^buthad  '^^^^   against  the  plaintiff,  on  the  petition  oi  Daniel 
ceased  to  do  80,  Potter.  under  which   commission  the  plaintiff  was  de- 

stiU  continuing  -^  ^ 

to  sell  the  un-    clared   a   bankrupt,  and   the   defendants   were  chosen 

redeemed 

pledges,  there-   assignees,    and   as   such,  received    certain  money,  the 

by  carrifjs  on 

the  trade  of  a  produce  of  the  estate  of  the  plaintiff.  The  petition- 
and  is  subject  ing  creditor's  debt  was  upon  a  promissory  note,  drawn 
laws.*  hy  the   plaintiff,  in    favour  of  Potter^  for   the  sum  of 

311/.  35.  9(/.,  bearing  date  the  17th  January,  1818, 
payable  at  three  months  after  date,  and  which  note  was 
dishonoured  when  due.  This  note  had  been  given  by 
the  plaintiff  to  Potter  for  the  amount  of  the  damages 
and  costs  awarded  to  Potter  in  an  action  brought  by 
him  against  plaintiff,  for  an  injury  occasioned  by  the 
negligence  of  one  of  the  agents  of  the  plaintiff.  ITie 
award  was  made  on  the  15th  January,  1818.  The 
plaintiff)  for  many  years,  had  carried  on  the  business  of 
a  pawnbroker  at  Manchester,  but  for  nearly  five  years 
before  the  issuing  of  the  commission,  he  had  ceased 
to  take  in  any  goods  to  pledge ;  he  had  a  shop  for  sale 
and  another  for  taking  in  pledges.  The  two  shops  ad- 
joined each  other ;  there  had  been  an  internal  commu- 
nication between  them,  until  it  was  stopped  up  about 

five 
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five  years  ago  :   his   pawnbroker's  sign,    however,  re-         1821. 
mained  over  the  door  of  the  shop  for  sale  until  after  the 

*■  Rawunsov 

i&suing  of  the  commission.     After  the  time  when  he  so        af:ainu 
ceased  to  take  in  goods  to  pledge,  he  sold,  from  time  to 
time,  to  any  persons  willing  to  purchase  the  same,  dif- 
ferent articles  of  the  forfeited  or  unredeemed  pledges 
which  he  had  received  in  the  course  of  his  business  as  a 
pawnbroker,  and  which  still  remained  upon  hand ;  the 
shop  for  sale  remained  open,  till  the  issuing  of  the  com- 
mission, to  sell  off  his  forfeited  pledges,  and  he  could 
not  carry  on  bis  'business  without  it.     The  act  of  bank- 
ruptcy was  committed  in  February^  1818 

Tindalj  for  the  plaintiff.     There  are  two  questions 
in  this  case,  first,  whether  a  pawnbroker  is  subject  to 
the  bankrupt  laws;    2dly,  assuming  that  he  is,   then, 
whether  the  plaintiff  in  this  case  continued  to  carry  on 
the  business  of  a  pawnbroker  at  the  time  when  the 
petitioning  creditor's  debt  accrued.     A  pawnbroker  is 
not  a  trader;  for  he  does  not  seek  his  livelihood  by 
baying  and  selling.     The  question,  then,  is,  whether  he 
can  be  considered  as  a  broker  within  the  meaning  of  the 
5  G.  2.  c.  30.  s.  39.     That  section  of  the  statute  recites, 
that  bankers,  brokers,  and  factors  are  entrusted  with 
money  and  goods  belonging  to  other  persons ;  and  then 
enacts,  that  they  shall  be  subject  to  the  bankrupt  laws. 
The  reason  of  the  statute  is  on  account  of  the  great  va- 
lue of  property  belonging  to  others  with  which  the  per- 
sons there  described  are  trusted-  Now,  pawnbrokers  are 
not  within  the  reason  of  the  statute,  for  the  property 
which  they  have  in  their  possession,  belonging  to  others, 
does  not  usually  greatly  exceed  in  value  the  money  ad- 
vanced upon  it.    There  is  not,  therefore,  the  same  trust 

reposed 
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1821.        repo2>ed  in  them  as  there  is  in  the  case  of  bankers,  or 
brokers,  or  factors.    They  are  not,  therefore,  within  the 

agairut  spiht  of  the  Statute ;  nor  are  they  within  the  words  of 
the  statute ;  for  they  cannot  be  considered  as  brokers ; 
that  term  being  used  to  denote  a  person  who  makes  bar- 
gains for  other  persons.  They  were  not  considered 
brokers  at  the  time  when  the  5  G.  2.  c.  30.  passed.  The 
statute  1  Jac.  1.  c.  2J.  speaking  of  the  sworn-brokers  of 
the  city  of  LondoHy  describes  them  to  be  persons  who 
never,  of  any  ancient  time,  used  to  take  pawns  and  bills 
of  sale  of  garments  and  apparel,  &c  for  money  lent  upon 
usury,  or  to  keep  open  shops,  as  of  late  years  had  been 
used  by  citizens,  assuming  to  themselves  the  names  of 
brokers  and  brokerage,  as  though  the  same  wore  an 
honest  trade;  terming  themselves  brokers  whereas  in 
truLh  they  are  not,  abusing  the  true  and  ancient  name 
and  trade  of  broker.  In  sect  S*  they  are  styled  couiw 
terfeit  brokers  and  pawn-takers  upon  mcxiey,  ficc  They 
are  not  again  mentioned  in  any  other  statute  before  tbe 
5  G.  2.  s.  30.  passed.  In  the  30  G.  2.  c.  24.  s.A^  tb^y 
are  deicribed  as  persons  who  take  goods  by  way  of 
pawn.  In  the  25  G.  3.  c.  48.  they  are,  for  the  first  ti^H^ 
called  pawnbrokers  by  the  legislature.  At  all  eventiy 
the  plaintiff  had  ceased  to  carry  on  the  business  of  # 
pawnbroker  at  the  time  when  the  petitioning  creditor's 
debt  accrued.  The  30  G.  2.  c.  24.  describes  pawnbrokers 
to  be  persons  taking  goods  by  way  of  pawn,  pledge,  and 
exchange.  Now,  the  plaintijBT  had  ceaacd  to  take  goods 
by  way  of  pledge  long  before  the  petitioning  ereditor'a 
debt  accrued.  He,  indeed,  sold  the  unredeemed  piedgeSt 
That  was  not  any  necessary  part  of  his  business  of  ji 
pawnbroker  described  in  the  statute;  it  only  became 
oeoesMury  in  consequence  of  the  pawners  not  r^eeming 

the 
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the  goods  pledged  within  the  time  prescribed  bylaw.  1821. 
At  all  events,  this  was  only  one  part  of  the  business  be*  — « 
longing  to  a  pawnbroker.  mfgnimi 

Parke^  contrdL  A  pawnbroker  is  a  person  subject  to 
the  bankrapt  laws,  and  fidls  within  the  meaning  of  the 
word  broker  in  the  5  G.  8.  r.  iiO.  5.  89.  Lord  Hari^ 
mrfa^  within  fiTe  years  after  the  pasiing  of  that  statute^ 
staled  that  he  was  clearly  of  opinion,  that  '^  a  pawn- 
broker was  within  the  several  statutes  concerning  bank-  *** 
rapts,  and  especially  within  the  general  words  of  the 
5  <?•  2^  and  that,  although  pawnbrokers  are  not  ex- 
presily  named,  yet  the  general  word  brokers  is  the 
genua,  and  all  other  kinds  of  brokerage^  the  species.*' 
IligkmoiT  T.  MoUoy.  {a)  It  seens  therefore,  that,  at  the 
time  ofpaismg  the  act,  a  pawnbroker  was  considered  as 
m  species  of  broker.  He  seems,  indeed,  to  be  a  person 
ccantcsnplsted  by  the  very  first  statute  made  against  bank- 
rupts, the  34  and  ^5  Hen.  8.  c.  4.  For  a  pawnbroker 
is  '^  a  person  obtaining  into  his  hands  great  substance  of 
otiier  men's  goods."  The  stat.  of  the  5  G.  2.  did  not 
euntemplate  su(^  persons  only ;  for  a  broker,  (one  of  the 
expressly  named,)  is  very  rarely  entrusted  with 
of  the  goods  of  the  persons  for  whom  he 
bargains.  Assuming  therefore,  that  a  pawn- 
is  a  subject  of  the  bankrupt  laws,  the  present 

plaintiff  continued  to  carry  on  that  business  at  the  time 
mhuk  the  petitioning  creditor's  debt  accrued.  The  pro- 
fits of  the  business  (if  fairly  conducted)  are  derived 
wliony  from  the  increased  rate  of  interest  which  pawn- 
btAen  are  allowed  to  take  on  the  money  they  advance 
wpcm  goods*     They  are  authorized  to  sell  the  goods 

(a)  1  .Mk^m,  dos. 

pledged 


128  CASES  IN  MICHAELMAS  TERM 

182J.        pledged  at  the  expiration  of  one  year,  provided  they 
_  are  not  redeemed  within  that  time.    .  In  that  case,  unless 

Rawunson 

against  they  sell  the  goods,  they  could  not  derive  any  profits 
whatever  from  their  business,  because  they  would  not 
receive  that  interest  which  the  law  allows  them  as  their 
only  profit  Indeed,  if  the  plaintiff  ceased  to  carry  on 
the  business  of  a  pawnbroker  when  he  discontinued 
taking  in  goods  on  pledge,  the  consequence  would  be^ 
that  he  would  have  been  guilty  of  usury,  by  taking  that 
rate  of  interest  which  the  law  allows  a  pawnbroker  alone 
to  receive.  The  plaintiff  in  this  case,  at  the  time  when 
the  petitioning  creditor's  debt  accrued,  was  still  selling 
the  unredeemed  pledges,  and  receiving  the  increased 
interest  on  account  of  the  money  he  had  advanced ;  he 
therefore  continued  to  carry  on  the  business  of  a  pawn- 
broker. This,  very  case  was,  on  a  former  occasion, 
argued  fully  before  the  Judges  (a)  of  the  Court  of  Com- 
mon Pleas  at  Lancaster,  and  they,  after  great  consider- 
ation, gave  judgment  for  the  defendants. 

Abbott  C.  J.  I  am  of  opinion,  that  a  pawnbroker 
is  a  broker  within  the  meaning  of  the  stat.  5  G.  2.  r.  30. 
The  39th  section  of  that  act  recites,  **  that  persons 
dealing  as  bankers,  brokers,  and  factors,  are  frequently 
entrusted  with  great  sums  of  money,  and  with  goods  and 
effects  of  veiy  great  value  belonging  to  other  persons,'* 
and  then  enacts,  ^^  that  such  bankers,  brokers,  and 
factors,  shall  be  subject  to  this  and  other  statutes  made 
concerning  bankrupts."  Now,  a  pawnbroker  certainly 
is  a  person  contemplated  in  the  preamble.  For  in  the 
course  oi*  his  trader  he  is  perhaps  more  frequently  than 
other  persons,  entrusted  with  goods  and  effects  of  value 

(a)  Wo9d  B.  and  B^i/ky  J. 

belong- 
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bekxigiDg  to  others.     He  comes  also  within  the  general         1821. 
name  of  broker.      The  opinion  of  Lord  Hardwicke     „ 
apon  this  subject  is  entitled  to  great  weight ;  but  even        agamtt 
without  the  aid  of  his  autliority,  I  should  have  enter- 
tained DO  doubt,  that  a  pawnbroker  is  within  the  spirit 
and  words  of  the  act.     The  next  question  is,  did  the 
bankrupt  continue  to  carry  on  the  trade  of  a  pawn- 
broker, at  the  time  when  the  petitioning  creditor's  debt 
accrued  ?     Now,  the  trade  of  a  pawnbroker  consists  of 
two  parts:  first,  that  of  receiving  pledges  of  others,  and 
aecoodlyy  that  of  selling  those  pledges.     In  this  case,  he 
had  ceased  to  take  in  pledges,*  but  he  continued  to  sell 
Chem,  snl:gect  to  the  conditions  imposed  by  la,w.     One 
of  those  conditions  was,  that  he  was  to  account  for  the 
overplus  to  the  owner  of  the  goods ;  the  party  pledging, 
haTing  a  right  to  redeem  within   a  certain  time,  on 
paying  a  rate  of  interest  much  exceeding  5  per  cent,  per 
aonum.     Now,  it  would  be  unlawful  for  the  plaintiff  to 
take  that  rate  of  interest,  except  in  his  character  of 
pawnbnricer.     As  long,  therefore,  as  the  pawners  of  the 
goods   had  a  right  to  redeem,  the  plaintiff  was  clearly 
carrying  on  the  business  of  a  pawnbroker,  and  even 
when  he  sold  the  goods,  he  was  bound  to  account  to  the 
owner  &r  the  overplus,  and  therefore,  as  long  as  he 
ooDtintted  to  sell  the  forfeited  pledges,  he  sold  as  a 
pawnbroker.     He  therefore  continued  to  carry  on  the 
bouness  of  a  pawnbroker  at  the  time  when  the  com- 
waasian  issued.     In  this  case,  I  am  therefore  clearly  of 
opinioiiy  that  a  pawnbroker  is  a  broker  within  the  mean- 
ing of  the  Stat.  5  6. 2.  c.  SO.  s.  39.,  and  that  the  present 
plaintiff  continued  to  carry  on  the  business  of  a  pawn- 
broker at  the  time  when  the  debt  of  the  petitioning 
Vol.  V.  K  creditor 


Rawuvsom 

against 
Peaesoit. 


130  CASES  IN  MICHAELMAS  TERM 

1821.        creditor  accrued.     The  judgment  therefore  must  be  for 
the  defendants. 

Bayley  J.  I  am  clearly  of  opinion,  that  a  pawn- 
broker is  a  broker  within  the  meaning  of  the  5  G.  2. 
c.  30.  5.  39.  I  think  that  he  must .  have  been  so  con- 
sidered at  the  time  of  passing  that  act.  For  Lord  Hard- 
wickCf  within  a  very  few  years  afterwards,  considered  a 
pawnbroker  to  be  a  person  clearly  within  the  meaning 
of  the  act  He  is  certainly  within  the  mischief  intended 
to  be  remedied.  For  in  the  course  of  his  business,  he 
is  entrusted  with  effects  of  value,  for  which  he  is  ac- 
countable to  many  different  persons.  From  the  y&^ 
nature  of  his  business,  therefore,  he  would  be  liable  to 
a  great  many  suits,  the  expense  of  which  might  be 
ruinous  to  his  estate,  and  detrimental  to  those  who  su^ 
him.  Now  one  of  the  great  objects  of  the  bankrupt 
laws  is,  to  distribute  the  property  of  the  bankrupt  rate- 
ably  aniong  the  creditors,  without  driving  each  in- 
dividual to  the  necessity  of  bringing  an  action.  A 
pawnbroker,  ther9fore,  comes  within  that  very  descrip- 
tion of  persons  whom  the  legislature  intended  to  be 
subject  to  the  bankrupt  laws.  This  case  was  formerly 
discussed  before  the  Judges  of  the  Court  of  Common 
Pleas  at  Lancaster;  and  without  attaching  any  degree  of 
weight  to  the  opinion  of  one  of  the  Judges  who  con- 
curred in  the  former  decision,  I  may  say,  that,  upon 
that  occasion,  the  parties  had  the  benefit  of  the  judg- 
ment, experience,  and  learning  of  Mr.  Baron  Woody  who, 
after  great  and  careful  consideration,  gave  his  deliberate 
opinion,  that  it  was  a  case  within  the  words  and  the 
spirit  of  the  statute  5  G.  2.  c.  30.  s.  39.     On  the  other 
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point  I  cannot  entertain  any  doubt.  Part  of  the  bust-  1881. 
ness  of  the  pawnbroker  is  to  take  in  pledges,  and  hold  ^^ 
them  in  his  hands,  charging  a  higher  rate  of  interest  agama 
for  the  money  he  advances  than  the  law  in  other  cases 
allows;  the  other  part  of  bis  business  is  to  sell  the 
pledges,  on  the  joint  account  of  himself  and  the  person 
by  whom  the  goods  were  pawnecl.  As  long  therefore 
as  he  continucB  to  sell,  he  sells  in  the  character  erf* 
pawnbroker,  and  continues  to  be  accountable  to  the 
proprietors  ibr  the  value  of  the  goods.  If,  indeed, 
we  were  to  hold,  that  he  ceased  to  carry  on  the  trade 
of  a  pawnbroker,  when  he  ceased  to  take  in  goods 
upoa  pledge,  the  consequence  would  be,  that  any 
p«wnhnd(er,  as  soon  as  he  got  a  large  quantity  of 
gQodi  into  his  possession,  might  discontinue  taking  in 
anj  more^  and  afterwards  commit  an  act  of  bank« 
mplcy  without  being  sulgect  to  the  bankrupt  laws. 
For  tb^M  reasons  I  am  clearly  of  opinion,  that  a  pawn- 
backer  is  both  within  the  spirit  and  words  of  the  statute, 
and  that  this  plaintiff  continued  to  carry  on  the  business 
of  a  pawnbroker  at  the  time  when  the  petitioning  credi- 
tor's debt  accrued. 

HoLBOYD  J.  I  am  also  of  opinion  that  a  pawn- 
brokei  is  a  person  subject  to  the  bankrupt  laws.  Lord 
tftirdanci^9  opinion,  in  Highmore  v.  MoUoy^  having 
beea  delivered  within  a  very  few  years  after  the  stat. 
5  C  2.  c.  30.f  raises  a  strong  inference  that,  at  that 
time^  pawnbrokers  were  considered  as  a  species  of 
biokcra ;  and  that  they,  therefore,  came  within  the  sta- 
tute. The  39th  section  of  the  stat.  5  G.  2.  c.  30.  is  not 
merel|y  ao  enacting  clause;  but,  after  reciting  <<  that 
povna  deftltog  ^  baokers,  broken^  and  fii€tor«»  ar« 
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1821.        frequently  entrusted  with   great  sums  of  money,   and 
"        with  £roods  belonfirini;  to  other  persons,"   declares  the 

against  persous  comlng  within  that  description  to  be  subject  to 
that  and  the  other  statutes  made  concerning  bank- 
ruptcy. Lord  Hardwick^s  opinion  being,  that  pawn- 
brokers are  a  class  of  brokers,  and  it  appearing  by  the 
d9th  section  of  the  statute,  that  brokers  are  within  the 
provisions  of  the  prior  bankrupt  laws,  I  think  that  a 
pawnbroker  is  clearly  within  the  intent  of  that  statute. 
That  being  so,  then  the  question  is,  whether  he  con- 
tinued to  deal  as  a  pawnbroker  at  the  time  when  the 
petitioning  creditor's  debt  accrued.  I  think  that  he  did 
continue  to  deal  as  a  pawnbroker,  although  he  did  not 
continue  to  deal  as  such  in  all  the  departments  of  that 
trade;  he  continued,  however,  to  sell  the  pledges,  which 
he  was  entitled  to  keep  for  a  particular  purpose,  viz.  that' 
of  selling  the  same,  and  thereby  to  derive  a  greater 
benefit  from  the  increased  interest,  by  reason  of  his  being 
a  pawnbroker,  than  he  otherwise  could  by  law  do.  I 
think  that,  by  continuing  to  sell  these  goods  with  a 
view  to  these  advantages,  he  continued  to  trade  as  a 
pawnbroker.  For  these  reasons,  I  am  of  opinion  that 
there  must  be  judgment  for  the  defendants. 

Best  J.  I  am  of  the  same  opinion.  Ahhough  the 
the  statute  1  Jac.  1.  c.  21.  speaks  in  contemptuous  terms 
of  those  persons  who  carry  on  the  business  of  pawn- 
brokers, yet  it  afterwards  calls  them  brokers;  for  in 
the  5th  section,  it  is  enacted,  *'  that  no  sale,  exchange, 
pawn,  mortgage  of  any  jewel,  pledge,  &c.  to  any  broker 
or  brokers,  or  pawntakers,"  &c. ;  and  in  the  7th  section 
brokers  or  pawntakers  are  mentioned.  We  have, 
therefore^  the  authority  of  the  l^islature  as  early  as  the 

reign 
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reign  o(  James  the  First,  to  say,  that  this  description  of  1881. 
persons  were  called  brokers ;  and  if  they  are  brokers,  — — 
and  in  the  course  of  their  business  have  other  men's         againtt 

PxABioir. 

goodd  entrusted  to   their  care,  they  come  Within  the 
words  of  the  5  6. 2.  c.  30.  5. 39.   I  am,  therefore,  clearly 
of  opinion,  that  the  plaintiff  is  a  person  subject  to  the 
bankrupt  laws ;  and  I  am  also  of  opinion,  that  he  con* 
tinued  to  deal  as  a  pawnbroker  as  long  as  he  did  any 
one  act  which  fell  within  the  range  of  the  business  of  a 
pawnbrdcer.     Now,  it  is  part  of  the  business  of  a  pawn- 
broker to  sell  the  property  pledged,  if  unredeemed,  and 
'  oat  of  the  proceeds  to  pay  himself  the  amount  of  the 
sums  be  has  advanced,  and  to  account  for  the  residue  to 
the  person  to  whom  it  belongs.     During  the  time  he  is 
acdng  in  the  character  of  a  pawnbroker,  all  the  legal 
liabiUties  belonging  to  that  character  attach  to  him.     I 
think,  therefore,  that  the  plaintiff  was  a  brdier  within 
the  meaning  of  the  stat.  5  G.  2.  c.  30.   s.  39.,   and 
that  he  continued  to  carry  on  the  business  of  a  pawn« 
broker  at  the  time  when  the  petitioning  creditor's  debt 
accmed. 

Judgment  for  the  Defendants, 
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Thursday,  Kko#les  agoiftst  HoRSFALL  and  Others. 

November  Ist. 


-rf.,mtpiritiner-  'T^tlOVER  for  seventeen  pieces  of  birandy.     Plea,  not 

chant,  sold  toJ9.,    X  ^  *^ 

a  wine  mer-  guilty.     At  the  trial,  before  Bmjley  J.,  at  thie  Lari' 

chants  scleral 

casks  of brandf,  coster  Summer  assizes,  1819,  a' verdict  was  fouhd  for  the 
•t^Ae  time  of '  plaintiff,  subject  to  the  opinion  of  this  Court,  on  the 
S'jtor     foUowing  cas'e. 

^^'''•*°th  '^^  plaintiff  was  a  wine  merchant,  at  Liverpool^  and 

▼aoitsofaregu-  the  defendants  were  the  aissiirnees  of  one  W.  Dixouy  of 

lar  warehouse-  ^ 

keeper.   It  was  Liveftpc^ctj  wihe  dnd  sj)irjt  merchant,  who  had"  bceh  duly 

agreed  between 

the  parties,  that  declared  a  bankrupt,  upon  an  act  of  bahki*u[^tcy  corn- 
should  remain  miited  the  1 7th  Apr^^  1819.  Dixon  bought  and  Impdttefl 
wenTuntifuie  ^^  btftndies  \ti  qucstion,  being  jiart  ttf  a  much  larger 
vendee  could     qoMtity  ffottt  France,  several  months  befottj  his  baiik- 

conveniendy        ^  J 

remove  them,     mptcy^  and  Upon  their  arrival,  he  entered  thiem  in  his 

Immediately* 

after  Uie  sale,     nattie  in  the  books  of  the  Custom-house  and  Excise- 

the  vendee 

marked  the  se-  office  at  Ltverpooly  and  he  afterwards  bonded  therti  in 

veral  casks  

with  his  iniUals.  his  name.  The  brandies,  at  the  time  of  the  actioh^  still 
riousuTuir  remained  bonded  and  entered  in  his  name  there.  There 
persons  carry,    ^^^g  j^^  evidence  of  any  express   notice   havinir   been 

mg  on  the  wme  J         r  o 

trade  at  tlie  given  by  the  plaintiff  to  the  excisQ,  of  the  purchase,  and 
parties  resided    the  dtities  thcreon  were  unpaid.     The  warehouses  in 

thatthissalehad      ,  .  ,    , 

taken  place,  which  bonded  goods  are  deposited  at  Liverpool^  lie  in 
of  such  sale  .different  parts  of  the  town,  and  the  bonded  goods  de- 
tothewa^^^"  posited  therein  on  importation  are  placed  under  three 

house-keeper, 

with  whom  some  of  the'  casks  were  deposited.  Jl,  having  become  bankrupt  while  the 
brandies  remained  where  tliey  were  originally  deposited,  it  was  held,  that  tlie  whole  of  them 
passed  to  his  assignees,  as  goods  in  his  possession,  order,  and  disposition,  by  the  consent 
and  permission  of  the  true  owner,  within  the  '21  Jnc.  1.  c.  19.  $.  II. 

locks, 
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locks,  one  of  the  cpstoms,  one  of  the  excise,  and  one  of       lB%u 
the  owner  or  occupier  of  the  warehouse ;  and  in  cases 
where  the  importer  has   no  bonded  warehouse  of  his 
own,  or  not  sufficient  room  in  it,  it  is  the  usual  course 
of  trade  at  Ldverpool  to  deposit  them  in  ihe  bdiided 
warehouse  of  some  other  person  on  payment  of  rent. 
The  brandies  imported  by  Dixon  were  deposited  pai'l 
in   vauit^  occupied  by  Iiim,  at  linnual  rents,  land  the 
re^due  m  two  bonded  vaults  of  one  Ledson^  a  regular 
warehouse  keeper   in  Liverpool.     It   was   notorious   at 
ZJverpootf  that  Dixon  had  tented  warehouses,  and  tnat 
renters  of  warehouses  often  tdke  in  other  persons^  goods. 
All  these  ^viEiults  were  liiidcr  the  locks  before  mentioned, 
bat  tne  merchants*  keys  of  ihe  two  vaults  occupied  by 
Dixon  were  kept  by  him  as  occupier  of  such  vaults, 
until  the  timd  b^  his  bankruptcy,  and  are  now  iii  the 
btistody  bf  his  litoighiees.    Ih  Fehruary  and  i/lareh^  1 8 1  d, 
iUxon  sold  to  the  plaintllF  52  pieces  of  brandies  lyin^ 

t 

In  the  vitults  l*ented  by  him,  and  seventeen  in  LedsoiCi. 
At  the  time  of  edcli  saie.  It  was  Agreed,  that  the  brandies 
shbttld  remain  ih  the  several  warehouses  in  which  they 
wl^fe  then  deposited  rent  fVee,  until  it  suited  the  conve- 
nience of  the  plaintiff  X.6  retnove  them,  tjpoh  bach 
sale,  /Kitm  delivered  to  the  jilaintiff  samples  of  itile  re- 
spective brandies,  the  same  being  part  of  the  bulk,  and 
regular  invoiccis  were  made  out  by  Dixoii  and  delivered 
to  the  plaintiff,  and  the  latter  paid  Dixohj  betbre  his 
bankfttptcy,  for  bI\  the  brandies,  according  to  such  in- 
voices. It  was  well  known  in  Liverpool,  that  Dixon  had 
imported  the  brandy,  and  that  it  was  in  the  above-riien- 
tioncd  warehouses ;  and  it  Was  notorious,  that  he  had 
rented  the  warehouses,  and  it  was  notoriouf:,  in  the  wine 
tradej  that  these  sales  had  b^ti  Hlade  to  kn&aole^.     tm- 
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mediately  after  each  sale,  the  plaintiff  caused  the  letter 
K.  to  be  marked  in  chalk  on  each  of  the  casks,  by  his 
warehouseman,  according  to  his  usual  custom,  in  all 
purchases  made  by  him,  which  mark  remained  visible  on 
the  casks,  until  after  the  time  of  Dixon^s  bankruptcy. 
The  plaintiff  afterwards,  and  before  the  bankruptcy  of 
Dixon^  resampled  all  the  brandies  he  had  purchased  of 
him.     The  resampling  cannot  take  place,  except  in  the 
presence  of  an  officer  of  the  excise,  to  whom  the  old 
samples,  or  a  quantity  equal  to  that  of  the  new  sample, 
is  delivered  up,  and  by  him  put  back  into  the  bulk,  and 
be  then  draws  out  new  samples,  and  delivers  them  to 
the  person  applying ;  it  is  not  necessary  for  the  persons 
applying  to  take  the  old  sample  bottles*    No  entry  is 
made  in  any  book  of  the  name  of  the  persou  taking 
fresh  samples.     The  authority  upon  which  the  officer  of 
the  excise  resampled  the  brandies  was  an  order  signed 
by  the  plaintiff,  but  without  any  authority  from  Dixon. 
The  order  for  resampling  is  filed,  but  the  public  have 
no  access  to  the  file,  nor  would  the  fact  of  resampling 
have  prevented  Dixon^   or  any  subsequent  purchaser 
from  him.  removing  the  brandies,  as,  if  he  had  paid 
the  duty,  the  excise  would  have  delivered  them  to  him. 
Brandies  are  always  entered  in  the  importer's  name,  and 
no  change  of  entry  is  allowed.     The  plaintiff,  before 
Dixon\  bankruptcy,  resold  26  pieces  of  the  brandiesi 
part  of  which  were  in  each  of  the  vaults  above  men- 
tioned,  and  which  were   delivered   to   the    respective 
purchasers  upon  such  resale;  but  the  orders  for  the 
delivery  of  such  of  the  brandies,  so  resold  by  the  plain- 
tiff, as  were  in  Ledsoris  vaults,  were  drawn  up  by  the 
plaintiff,  and  signed  by  Dixon^  addressed  to  Ledson,  for 
delivery  of  such  a  quantity  specifically  as  was  men- 
tioned 
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tioned  in  each  of  those  orders;  and  such  of  them  as        1821. 
were  IjiniF  in  Dixon^s  vaults,  were  delivered  by  him  to        """""^ 
the  several  purchasers,  on  application  by  the  plaintifi'  to        agaitut 
Dirarij  without  any  order.     At  the   time  of  DixorCa 
bankruptcy,  eighteen*  pieces  of*  the  brandies  remained 
undisposed   o^  whereof  seven  were  lying   in  Ledson^^, 
vaults,  and  eleven  in  the  vaults  rented  by  Dixon  \  but 
the  plaintiff  subsequently  procured  the  delivery  of  one  of 
those  in  Ltdson^  vaults,   upon    an   indemnity.     The 
brandies  deposited  in  LedsofC^  vaults  were  entered  by. 
him  in  his  book,  and  still  remain  in  the  name  oi  Dixon  g 
and  it  is  customary  to  produce  a  written  order,  signed . 
by  the    person    in  whose  name   the  brandies    stand, 
before  any  person  can  obtain  their  delivery,  and  no  such 
order  was  obtained  by  the  plaintiff  as  to  the  brandies 
in  qoestioa.     At  the  time  of  the  bankruptcy,  the  plain- 
tiff codd  not  have  got  the  brandy  at  hedsori%  with- 
out an  order  from  the  bankrupt ;  and  any  other  person  to 
whom  the  bankrupt  had  given  an  order  would  have  gotten 
it,  and  the  bankrupt  might  have  delivered  the  brandies  in 
bis  own  vaults,  to  any  one  he  had  pleased.     It  is  the 
constant  custom  at  Liverpool^  not  to  rebond  goods  on 
any  intermediate  change  of  ownership,  nor  to  remove 
them  ont  of  the  bond  warehouses  in  which  they  were 
first  deposited,  until  such  removal  becomes  necessary, 
for  the  purpose  of  consumption  or  exportation  ;  but  the 
bond  remains  with  the  excise,  in   the  name  of  the  first 
importer,  till  it  is  cancelled,  on  the  payment  of  the  du- 
ties by  the  proprietor  who  removes  the  goods,  out  of 
bond.     The  brandies  in  question   were  regularly  de- 
manded by  the  plaintiff  before  the  action,  and  refused 
to  be  delivered  up  by  the  defendants. 

TindaU 
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1821.  Tindal.    These  casks  of  brandy  were  not  in  the  pds- 

-— —  session,  ortler,  ahd  disposition  of  the  bankrupt,  at  the 
n^diha  time  of  the  bankruptcy,  withlh  the  mcittiing  of  th& 
SI  Jic.  1.  c,  19.  s.  11.,  for  inlmediately  hflier  each  sale 
to  the  plaihtiiF,  the  latter  had  a  mark,  denoting  the 
trinsFer  of  the  property  to  him,  affixed  upon  the  casks, 
and  that  distinguished  these  bhmdii^s  from  others  be- 
Ittdgitig  to  Dixon.  In  Thdektkwaite  v.  Cock  (a),  thfe  hops 
remained  tiindistlhguished  from  the  test  of  the  nler- 
chant's  stobk.  Besides,  it'Wds  hotorioUs  to  all  those 
carryihg  bh  thfe  samte  tradlEi  ill  Liverpool^  that  such  trans- 
fer of  prdperty  hid  tak^n  plaW ;  they  ^ere  the  (iehoiis 
most  likely  tb  have  dealings  ^ith  the  bankrupt,  and, 
tberetbre,  he  Wfls  tldi  likely  tb  acquire  that  falsb  credit 
by  th«  possessioti  bf  thi^  ^bds  Which  the  istattite  Was  in- 
tijnded  tb  prevent.  It  was  notbribiis,  aUo,  at  Liverpool^ 
that  Sale!  tdke  place  Whilst  the  gbods  are  bohded ;  and 
it  was  the  custbni  at  Liverpool^  nbt  to  rebohd  or  remove 
gobdi  odt  of  the  warehouse,  u{)on  an  ihtermedlate 
chahg^  bf  property,  until  stich  removal  becomes  neces- 
sary, for  immediate  consumption  or  exfjbrtatibn.  A 
purchaser,  Who  must  be  taken  tb  be  aware  of  such  a 
custom,  bad  ho  right  to  assume,  from  the  fact  of  the 
gbbds  having  tiobtinUed  in  the  possession  of  the  bankrupt, 
thdt  the  property  had  not  been  changed.  In  Flinii  v. 
Maithefws{b\  the  bankrupt,  on  the  8th  ofjtdy^  had  sold 
a  certtlin  quantity  of  tar,  then  lying  bn  the  quay  at  Lr- 
veirpod^  which  tar  Was  to  he  shipp«?d  to  Ireland^  aiid  it 
was  agreed  that  the  tar  should  be  lodged  in  a  Ware- 
house, until  the  vendee  should  have  an  opportunity 
bf  shippitig  it  off.  The  bankrupt  placed  the  tar  in  a 
cellar  of  his  own,  and  became  bankrupt  in  the  beginning 
of  August.    Lord  Hardwtcke  was  of  opinion,  that   this 

(a)  5  TtnaiU  487.  (6)  1  jlikytUf  185. 

was 
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'Was  not  a  case  within  the  statute,  for  it  was  merely  a  182L 
tMiporary  custody,  becatis^  the  vendee  had  not  an  op-  "  !~ 
portiinity  of  selling  it,  by  shipping  it  off  immediately  to        a»nintt 

ZlOESFALL* 

Irdand.  That  tase  is  an  authority  in  point,  for  hete, 
the  bankrupt  had  Only  a  temporary  bUstody  of  the  goods, 
▼iz^  until  Uie  plaintiff  had  an  opportunity  of  selling 
them ;  and  the  period  thbt  elaps^  in  this  case  between 
the  sale  to  the  vendee  and  the  bankruptcy  of  the  Ven- 
dor, doei  not  mueh  exceed  the  time  that  elapsed  betweeh 
those  (eVehts  in  FUrm  V.  M&tihefojs. 

Parkti  i!t>ptfll,  Wa§  stopped  by  the  Court, 

ABBOtf  C.  J.    I  am  deariy  of  opinion  thttt  all  th\^ 
brandies  #1^  al  the  time  of  th«  bilhki'upte]^  ^  Di±&n^ 
in  his  possession,  order,  and  dispmitioA,  by  thfe  Consent 
and  permission  of  the  true  owner,  within  the  meaning 
of  the  81  Jac.  1.  c.  19v    x.  11.     It  Appeah^,  tipbH  the 
Acts  stated,  that  some  of  the  eft^ks  r^main^  in  thie 
vaults  of  Dirm^  \\\t  oHghial  seller^  and  that  the  tithl^i^s 
Were  in  the  vaults  of  Ledson\  a  #al*ehousb-keepe^     As 
to  the  Ifttter  parcel,  if  the  plaintiff  had  given  notl^  bf 
the  sale  to  the  warehonise-keepe^,  the  lAttef  would  t)Ot 
then  have  been  Justified  in  delivering  th^m  to  any  othfsr 
order  tlian  that  bf  the  plaintiff^  but  not  having  feoeived 
any  such  notice,  the  wtirehotise-keeper  would  have  been 
justifi\^cl  in  dieliveving  them  to  the  order  of  DixoHy  ^ho 
had  placed  them  there.     It  i^  clear,  therefore,  that  that 
parcel  of  goods  remained  after  the  sale,  stibjcct  to  the 
ordi^r  and  dispositioti  of  the  bankrupt.     With  respect 
to  the  brandies  which   remained  in  his  owh  vaults,  the 
case  is  mueh  stronger;    because,  as  to  them,  Dixmi 
united  in  himstslf  the  character   of  warehousc^keeper 

and 
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1821.        and  that  of  merchant  or  dealer  in  the  commodity.  Any 
person  who  went  for  the  purpose  of  purchasing  these 

against         brandies,  could  not  know  that  Dixon  did  not  continue 
the  owner.     He  had  the  corporeal  power  over  them. 
The  Iette^  K.  marked  on  the  casks  might  speak  a  lan- 
guage, to  a  certain  class  of  persons,  intelligible;  but  to* 
others  who  might  be  induced  to  become  the  creditors  of 
Dixoriy  in  the  belief  that  the  brandies  belonged  to  him, 
it  would  be  wholly  unintelligible.     If  any  person  of  the 
latter  description  had  purchased  them  of  the  bankrupt,  I 
have  ho  doubt  that  he  would  have  had  a  good  title  to  them, 
as  against  the  plaintiff';  for  the  real  owner  ought  not  to 
have  left  the  goods,  after  the  purchase,  in  the  bands  of 
DixoHj  and  suffered  him  to  treat  them  as  his  own.    For 
these   reasons,  I  am   of  opinion,  that  there  *hiust  be 
judgment  for  the  defendants. 

Bayley  J.  This  is  a  very  clear  case.  Some  of  the 
casks  were  in  the  vaults  of  Ledson^  and  others  in  vaults 
rented  by  Dixon*  As  to  the .  former  parcel,  it  appears  ' 
that  Ledson  would  not  deliver  thenl  to  the  order  of  any 
other  person  than  that  of  the  bankrupt.  Those  goods, 
therefore,  were  clearly  in  the  possession,  order,  and  dis- 
position of  the  bankrupt.  It  was  necessary,  that  some- 
thing should  be  done  to  make  the  change  of  property 
notorious  to  the  public  at  large,  or  at  least  to  those 
persons  who  were  likely  to  trust  the  bankrupt,  upon  the 
faith  of  his  having  the  property  in  these  goods.  It  is 
not  sufficient,  that  it  should  be  known  only  to  persons 
in  the  same  trade.  Now,  as  to  the  brandy  which 're- 
mained with  Ledsofij  there  was  nothing  done  to  make 
the  change  of  property  notorious.  The  other  parcel  of 
brandy  remained  in  Dixon's  own  vaults,  so  that  if  any 

person 
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person  who  was  not  in  the  wine  trade  at  Liverpool^  had  1821. 
gone  to  Dixon^  to  purchase  it,  he  would  have  had  the  '  ~ 
power  of  selling  and  delivering  it  to  such  person.  Now,  j^j:"i'l[\ 
when  the  original  proprietor  of  goods  continues  to  have 
the  power  of  sale  and  delivery,  he  has  the  property  in 
his  possession,  order,  and  disposition,  within  the  meaning 
of  the  statute. 

Best  J.  This  case  comes  directly  within  all  the 
words  of  the  statute,  for  here  the  bankrupt  had  the 
possession,  order,  and  disposition  of  the  brandies,  with 
the  consent  of  the  true  owners.  According  to  the  facts 
stated,  the  goods  would  not  have  been  delivered  to  any 
other  order  than  his;  he  therefore  had  the  power  of 
sale  and  delivery,  and  that  brings  the  case  within  the 
very  words  of  the  act  of  parliament.  The  case  of  Flinn 
V.  Matthews  {a)  is  distinguishable  from  the  present,  be- 
cause the  goods  there  were  to  be  left  in  possession  of 
the  bankrupt  only  till  they  could  be  conveniently  shipt. 
In  this  case,  the  brandies  were  to  remain  in  the  bank- 
rupt's warehouse  till  the  plaintiff  could  sell  them,  and 
they  had  in  &ct  continued  there  for  a  considerable 
dme.  It  is  not  sufficient  that  the  sale  was  known  to 
persons  in  the  wine  trade  at  LiverpooL  The  transfer  of 
the  property  ought  to  have  been  known  to  all  other 
persons  who  might,  in  consequence  of  the  bankrupt's 
continued  possession  of  it,  have  been  induced  to  give 
him  credit.  In  the  case  of  Thackthwaite  v.  Cock  (i),  it 
was  decided  by  the  Court  of  Common  Pleas,  that  "  a 
custom  that  purchasers   of  hops   from  hop  merchants 

(a)  1  Jttlyns,  185.  (6)  3  Taunt,  487. 

should 
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should  leave  them  in  the  incrchant*s  warehouse  for  the 
purpos6  of  resale,  upon  rent,  undistinguUhed  from  the 
merchant's  stock,  was  not  such  a  custom  of  trade  as  would 
prevent  the  hops  from  becoming  the  property  of  the 
mercbaot's  assignees,  in  case  of  bankruptcy,  a^  being 
in  his  possession,  order,  and  disposition."  That  case  is 
an  authority  to  shew,  that  the  present  plaintiff  is  not 
entitled  to  recover,  and  consequently  there  must  be 
judgment  for  the  defendant,  (a) 

Judgment  for  the  defendant. 


(a)  Molnn^J,  wai  abMiit  ti  Cbambcrs. 


Tkursdaj/t 
November  1st. 


Doi;  Qu  thQ  Demise  of  Robinson  aguinst 

Allsop. 


Where  there      l^JECTMENT  to  recover  certain  preiai«e%  ia  tbff 

were  two  as-  I^j  * 

signmenuof  parish   of  Saint   Mary-le-botie^   in   the  coimty   qf 

the  same  lease  i    •  rr-i  •   ^ 

of  premises  Middlesex.  Plea  general  issue.  The  c^use  was  tr^^ 
couoty  of  Mid'  before  Abbott  C.  J.  at  the  JVestmhister  fittings  afUv 
eiecuted"last  Michaelmas  term,  1820,  when  a  verdict  was  found  fiwr 
fifst-'^fi^r*  the  plaintiff,  subject  to  a  special  case  upon  the  |bllQ>¥iQg 
that  the  deed      facts.     The  demise  was  laid  on  tlie  2d  day  of  Marck% 

last  r^stered  "^  * 

must,  in  a  court  13  J  g.     By  legse  dated  the  30th  day  of  March^  1813, 

of  law,  be  con-  ^         ^ 

sidered  as  frau.  the  premises  in   question   were  demised   by   Matthew 

dulent  and 

▼Old,  in  conse-  Wood  to  George  Stoddartf  since   deceased,  for  a  t^ria 

rjnn.^c.  20.  of  88  years.      This   lease  was  prept^red   t^y  the  theu 

the  party  cU?m-  attorney  of  Stoddartj  and  left  by  Stoddart  in  his  pos- 

ill^ndl^ign-  session.     About  this  time,  the  plaintiff,  Robinson,  paid 

ment  bad  fuU 

knowledge,  when  it  was  executed,  of  the  prior  execution  of  the  first  assignment. 


large 
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large  sums  of  money  for,  and  on  account  of  Sfoifdart,        1S21. 
and  by  his  desire  also,  paid  a  sum  of  1 31.  \  4s.  Gd.  for,  and      _      ,** 

^  ^  ^  Doe  dem. 

obtained   the   possession  of  the  lease  from   the  attor-      Robinbov 

agabist 

ney  who  had  prepared  it,  and  with  whom  it  had  been       Allsof. 
left.     On  the  29th  October^  1813,  upon  a  settlement  of 
accounts  between  Stoddart  and  Robinson^  Stoddart  gav? 
to  Bobinstm  an  acceptance  for  83/.  55.,  which  was  then 
due   to   Robinson,  in   addition  to   the   former  sum  of 
13/.  \As.  6d.j  and  in    the  month   of  February ,   1314, 
Robinmrn  further  paid  on  account  of  Stoddart,  70/.,  and 
pot  into  an  auctioneer's  hands  the  lease  to  be  sold  h} 
public  auction.     At  the  sale,  no  person  bidding  suffi- 
ciently high  for  the  premises,  they  were  bought  in,  and 
the  lease  delivered  back  to  Robinson.  By  indenture  of  the 
25th  day  oi  July,  1814,  in  consideration  of  190/^  Stod- 
dart assigned  the  lease  and  premises  to  one  Jeremiah 
Moore  for  all  his  term  therein,  but  the  lease  remained 
in  JRobtfuon's  possession.     On  the  4th  day  of  November, 
} H\ 5,  Stoddart  was  discharged  from  the  King's  Benqh 
prison,  pursuant  to  an  order  of  the  Court  for  the  relief 
of  insolvent  debtors,  and,  upon  his  discharge^  by  inden- 
ture bearing  date  the  4th  day  of  November,  1815,  as- 
signed all  his  estate,  property,  and  effects  in  possession, 
remainder  and  reversion,  to  the  provisional  assignee  of 
the  insolvent  debtors'   court.      This  assignment   was 
registered  in  the  register  office,  in  the  county  of  Mid" 
^Betex,  on  the  7th  day  of  October,  1818.    In  the  schedule 
oi  the   said   insolvent's   estate,   property,    and  effects, 
filed    in    court,    and  which  accompanied   the   assign- 
ment to  the  provisional  assignee  of  the  court,  the  lessor 
of   the    plaintiff,    Robinso?i,   was   stated   and   returned 
u  a  creditor  of  the  insolvent,   and   the   premises   in 
qaettion  i^ere  stated  to  have  been  mortgaged  or  con- 
veyed, 
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1821.        veyed,  and  then  to  be  in  mortgage  and  conveyed  for 
^      7"        SOL  to  a  Mr.  Bartoti  Greenwood,  and  also  to  the  said 

DoK  dem* 

RowHsoK  Jeremiah  Moore,  On  the  19th  day  of  December,  1815, 
Allsof.  Moore  ipxxt  the  premises  up  to  sale  by  public  auction. 
The  auctroneer  had  not  the  original  lease,  which  was  at 
that  time  in  Sobinson's  possession,  but  Robitisofi  knew 
that  he  was  about  to  sell  the  premises,  and  desired  the 
auctioneer,  if  they  went  for  a  certain  price,  to  buy  them 
in  for  him.  The  premises,  however,  exceeded  Robin^ 
son*s  price,  and  they  were  finally  bought  by  one  William 
Barton^  and  the  auctioneer  sometime  afterwards  told 
Barton^  that  if  Robinson  was  paid  30/.  he  would  give  up 
the  lease,  but  Barton  refused.  On  the  31st  day  ofjultfy 
1817,  the  plaintiff,  Robinson^  as  one  of  the  creditors  of 
Stoddartj  took  an  assignment  from  the  provisional  as- 
signee  of  Stoddart^  of  all  the  insolvent's  estate  and 
effects,  and  the  7th  October,  1818,  registered  the  origi- 
nal lease  of  the  30th  day  of  March,  1813,  and  also,  at 
the  same  time,  registei*ed  the  assignment  to  the  pro- 
visional assignee,  and  the  assignment  from  the  pro- 
,  visional  assignee  to  him,  dated  the  31st  of  July,  1817, 
and  brought  an  ejectment  against  the  then  tenant  in 
possession,  in  Michaelmas  term,  1819,  but  was  non- 
suited by  reason  of  his  not  being  able  to  prove  the  dis- 
charge of  Stoddart  uhder  the  insolvent  debtors'  act  by 
the  regular  proof.  On  the  9th  June,  1819,  William, 
Barton  assigned  the  premises  to  the  present  defend- 
ant, George  Alexander  Allsop,  for  the  term  therein, 
and  the  plaintiff,  Robinson,  brought  the  ejectment  against 
the  present  defendant,  who  appeared  as  landlord.  The 
assignments  by  Stoddart  to  Moore  of  the  25th  Jtdy, 
1814,  and  assignment  from  Moore  to  Barton  of  the 

iSth 
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ISth  «Afy,  1816,  were  not  registered   until   the  27th        1821. 
day  of  Febmaru,  1819.  T" 

^  ^'  Doc  dem. 

ROBINSOX  . 

Holt^  for  the  plaintiff,  contended,  that  a  subsequent  Allm?, 
parchaser  for  a  good  consideration,  having  registered 
his  title  first,  was  to  be  preferred  before  the  prior  pur- 
chaser. By  7  Jnne^  c.  20.  s.  l^  all  unregistered  con- 
veyances are  to  be  adjudged  fraudulent  and  void  against 
subsequent  purchasers  for  valuable  consideration.     That 

« 

is  dedsive  of  the  case.  As  to  the  knowledge  of  the 
prior  cooTcyance^  it  can  make  no  difference  at  law.  All 
that  it  can  do^  is  perhaps  to  entitle  the  defendant  to 
xdief  in  equity. 

AbrakoMy  contra.  The  object  of  the  act  of  parlia^ 
ment  was  to  prevent  frauds  by  secret  conveyances. 
That  is  expressed  to  be  its  object  in  the  preamble. 
Now,  in  the  present  case^  there  is  clearly  no  fraud,  for 
the  Act  of  the  existence  of  the  prior  conveyance  was 
known  to  the  subsequent  purchaser.  This,  therefore,  is 
not  within  the  mischief  intended  to  be  remedied  by  the  act. 
In  Cktval  V.  Nu:hok{a)j  this  was  the  view  taken  by  the 
Court  of  the  act  And  in  Worsley  v.  Demattos  (&),  Lord 
Mansfield  "pxxis  the  case  of  the  subsequent  purchaser  with 
the  knowledge  of  a  prior  unregistered  conveyance,  as  a 
firandulent  act  on  the  part  of  the  former.  He  also  cited 
Lt  Neve  ▼.  Le  Nei>e.  {c) 


Abbott  C.  J*    A  court  of  law  is  now  called  upon  fot' 
the  first  time,  to  put  a  construction  on  the  words  of  this 

(«)  1  Sir.  6S4.  (h)  1  Sur/*  467«  (c)  ZAUt.  S40. 

Vol.  V.  L  statute, 
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1821.  statute,  by  which  it  is  enacted,  that  every  deed  or  con- 
DoK  dem.  veyance  that  shall,  after  the  29th  September^  1 709,  be 
^"10?*  made  and  executed,  shall  be  adjudged  fraudulent  and 
Aluof.  void  gainst  any  subsequent  purchaser,  ormortgagee,  for 
valuable  consideratioti,  unless  a  memorial  thereof  be 
registered  before  the  registering  of  the  memoiriai  of  the 
deed  or  conveyattce,  under  which  sttch  subsequent  pun- 
chaser  or  niortgagee  ^hall  claim^  Now  it  is  impossible, 
that  plainer  words  could  b6  «i9ed>  «nd  I  thinks  that, 
sitting  in  a  court  of  law,  we  are  boBtid  to  give  effect  to 
them,  and  that  we  calinx>t  say^  that  this  deed  is  not 
fraudulent  and  void  wfthin  the  meaning  of  this  act, 
because,  possibly  it  may  turn  out  upoa  examinatioii, 
that  the  defendant  is  entitled  to  some  relief  in  equity. 
If  thare  be  any  sudi  ground,  a  court  of  equity  may  in- 
terfere, and  this  case  sliews  clearly  how  inconvenient  it 
would  be,  if  this  coBrt  w^e  to  enter  into  any  equitable 
considerations.  For  here,  it  is  dear,  that  the  lessor  of 
the  plaiAtiff  had  at  all  events  a  lien  on  the  instrument  of 
conveyance.  What  e<&ct  that  might  ha^  on  a  co«nrt 
of  equity,  I  cannot  say,  but  I  think  it  at  least  is  a  fit 
matter  for  its  consideration.  We  however,  in^a  court 
of  law,  must  give  effect  to  the  words  of  the  act. 

Bayley  J.  I  am  ef  the  came  opinion.  T4ie  words 
't>f  the  statute  are,  that  such  doeds  or  conveyaiBces  shall 
be  adjudged  fraudulent  and  void  again&t  every  subse- 
quent purchaser  for  valuable  consideration.  It  is  to  be 
obsen;«d,  that  t4ie  words  ^*  bona  fide  purchaser"  are  not 
used.  I  think,  therefore,  that  we  are  bound  in  a  court 
of  law  to  give  effect  to  these  words.  That  seems  to 
have  been  the  opinion  of  the  Judges  in  the  cases  cited, 
although  they  thought  that  a  court  of  equity  woul^  in 
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tome  cases,  interfere  to  relieve  tlie  party.     It  is  so  laid        1821. 
down   by  Lord  Hardwicie,  in  Le  Neve  ▼•  Le  Nevcj  and 


the  words  of  Lord  Mausfieldi  in  Doe  v.  Bauikdgi  (a),  Romii^^n 
are  tbeae,  ^^  Equity  says,  if  the  party  knew  of  tfie  un«  Aujor. 
registered  deed,  bis  registered  deed  shall  not  set  it 
aside,  becaose  he  has  that  notice  which  the  act  of  parli* 
amciit  intended  he  should  have."  He  tlierefore  puts  it 
as  a  case  in  which  equity  would  interfere ;  and  the  cir- 
comslances  of  this  case  shew  the  propriety  of  our.  ad* 
hcraig  to  the  words  of  the  act;  for  I  am  by  no  means 
clear  that  we  should  not  work  great  injustice,  if  we  were 

to  deride  in  Svrowc  of  the  defendant. 

• 

B^IT  X  iP)  T^  vords  of  this  statute  are  quite  clear, 
ai|4  W  ^  ahfeno?  oSux^y  cpisc,  I  should  think  the  plain- 
tiff eolided  tp  juijgment.  ^ut  it  seems  to  me,  that  the 
cp^  jof  Le  Nfpe  y.  jLc  N^vty  in  wbicli  Lord  Hardmcke 
cqns»d<T»  the  P^J  u^er  these  iglrcums|:anc(Sf  as  en- 
lilkd  U>  rdifff  in  «;qtu^y^  is  fo  ^tbpriiy  to  shey,  that 
al  bv  he  is  without  defence. 

JudgtQ^nt  for  the  Le^r  of  the  pjb^jptiff. 

(a)  Cmi7>.  71S.  (6)  fiohoyd  J.  i(bsent  at  Chambers. 


jpoppE  ap4  BsPNNioN  against  |iARfti§0K.       SS^  sd. 

(In  Errof  0 

WRIT  of  error  from  the  Court  of  Common  Pleas,  Where  an  in* 
.   .  .      /  fkntheldhim- 

9X  Lancaster.     The  ongmal  action  was  brought  aelf  out  as  in 

by  Harrison  against  Goode  and  Bennion^  as  partners,  to  /.  s.,  and  con- 
tinued to  act 
m  such  tni  within  a  short  period  of  bis  coming  pf  pjge ;  but  .there  was  no  proof  of  his  doing 
WKg  i«M  as  •  psrtMr  itfibcr  tyenty-ooe  t  tieUI,  &«t  it  was  *his<lut j  to  noliijr  his  disaffirmance 
if  thepaftacnhip  on  arriying  at  twenty-one^  ap^  as  he  h^  ni^glepted  todo  so,  that  he  waa 
iHpgaribitto  pcnasa-wfcetMkl  tmrted  J.  A  wtA  good^,  idinccpiendy  to  tfaeinfiuit*!  attain- 
i^l  tivs;|ri^««Be^  en  ths  credSt  of  the  partnenhip, 
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1821.        recover  the  amount  of  a  certain  bill  of  exchange  for 
_  187/.  125.     There  were  also  other  counts  for  ffoods  sold 

Goods  ° 

against  and  delivered.  The  only  question  made  was  as  to  the 
liability  of  Bennion.  At  the  trial,  at  the  Latieasta- 
Summer  assizes,  1819,  before  Bayley  J.,  the  counsel 
for  the  defendant,  Bennion,  tendered  a  bill  of  excep- 
tions to  the  learned  Judge's  direction  to  the  jury,  which 
bill  of  exceptions  stated  the  following  facts,  viz.  that 
upon  the  trial  the  counsel  for  Harrison,  to  maintain 
their  issue,  gave  in  evidence  that  John  Goode  and  Ben* 
nion,  in  April,  1818,  called  upon  one  James  Fair,  a 
broker,  at  Manchester* ;  that  Goode  introduced  Bennion 
to  Fair  as  a  friend  of  his  from  Liverpool,  and  said, 
"  We  want  goods :"  that  Fair  went  with  them  to  Har* 
rison  and  other  houses  in  Manchester,  and  introduced 
them  to  Harrison  as  the  firm  of  Goode  and  Bennion : 
that  they  bought  goods  of  Harrison  to  the  amount  of 
130/.,  and  from  several  different  other  persons  fifteen 
parcels,  to  the  amount  altogether  of  1500/..  and  Fair 
transmitted  copies  of  the  invoices  of  the  goods,  directed 
to  Goode  and  Bennion,  Liverpool,  some  of  which  were 
made  out  to  the  firm  of  Goode  and  Bennion,  others  to 
John  Goode  and  T.  Bennion :  that  some  of  the  original 
invoices  were  seen  by  them  in  Faiths  counting-house, 
and  the  goods  were  forwarded  to  the  address  of  Goode 
and  Bennion,  and  remittances  came  back  :  that  when ' 
Goode  and  Bennion  were  in  Manchester,  in  Ajpril,  1818, 
Goode,  in  the  hearing  of  Benriion,  said,  that  if  the  goods 
they  then  bought  would  answer  the  purpose,  in  a  very 
short  time  they  would  have  500  pieces  of  one  sort  and 
500  of  another  sort :  that  after  this  Fair  corresponded 
with  the  firm  of  Goode  and  Bennion :  that  in  Ajml^ 
1818}  Goode  and  Bennion  had  a  counting-house  in  Li' 
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Vfrpool  i  that  the  name  of  Goode  appeared  on  the  pri-         18S1. 
rate  door,  and  remained  there  till  August^    1819,  but        """"" 

Goods 

the   name   of  Bennion  did  not  appear  at  all   on   the      ^agamu 
coanting-bouse :  that  Goode  had  been  some  time  in  the 
countiDg-house  before   this  transaction  of  Goode  and 
Bennianj  but  had  not  !>hipped  goods  before :  that  in  the 
beginning  of  «7anf/ary,  1819,  Fair  received  a  letter,  in 
the  hand-writing  of  Goode,  ordering  goods,  of  which 
the  following  is  a  copy:  ^^  Liverpool^  January  4th,  1819. 
My  dear  Sir,   Though  we  have  not  yet  received  the 
promised    detained   accounts    from   America^    we    are 
anxious  that  all  the  opportunity  of  cheap  purchasing 
may  not  go  past.     We,  therefore,  authorize  you,  if  the 
terms  are  about  the  same,  to  purchase  for  N  Yorkj  from 
soot,  to  60OL  of  the  most  saleable  articles,  to  secure 
which  more  fully,  we  wish  the  greatest  extent  of  credit 
mentioned  in  your  letter.     I  am,  for  G.  and  B^j  very 
TcspectfoUy,  yonrsy  John  Goode.'^     That  JParr,   in  con- 
sequence thereof,  bought  goods  from  Harrison  tq  the 
amount  of  187^  125.,  having  no  reason  to  suppose  that 
the  connection  between  Goode  and  Bennion  was  put  an 
end  to,  fuid  forwarded  the  goods,  and  also  a  bill  of 
parcels  for  the  same,  to  the  direction  of  Goode  and 
Bennion^  and  that  on  the   16th  January^  1819,  Har- 
rison  drew  a  bill  of  exchange  for  the  amount  of  those 
goods  upon   Goode  and    Bennion^  which    bill   of  ex- 
change the  said  John   Goode  accepted   in   the  name 
€(  Goo€le  and  Bennion^  and  which  was  the  bill  of  ex- 
change  mentioned  in   the  first  count  of  the   declar- 
ation :    that    Fair    did    not    see    Bennion  from     the 
time  of  his  being  in   Manchester,  in  April,  1818,  till 
the  month  of  February,  1819,  at  which  time  Bennion 
asked   Fair   for    the  acccount  current  of  Goode  and 

L  3  Bennion 
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1121.       Binnwh  for  goods  bought  when  he  and  Gvode  came 

Q^j^       to  M^nthesUTi  ill  Aprils  1818,   and  said  at  the  same 

j2J^^,     tiihe,   thai  the   transaction  in   Aprils    1818,   was  the 

only  one  that  he  \fas  engaged  in  with  Goode^  and  that 

A\  XhAX  account  should   be  paid.     That  at  the  time 

of  the  purchases  in  Aprils  1818,  Bennion  did  not  say^ 

ihBi  he  was  only  going  to  enter  into  dne  adrenture 

With  Gtfode  I   that  the  said  goods,  so  first  piirchased 

froth  the  said  plahitiiF,  and  others,  were  paid  for  be- 

ivfe  the  commencement  of  the  action,  and  that  Goode 

is  since  become  a   bankrupt.      And  the    tounsel   for 

Hmrikon^   to    niaiiltain    the   said   issue,    further   pro- 

ckle^,  and   gnv^   in    cridencc   the  bill    of  exchange, 

and  aUo  t  certain  letter  in  the  hand-writing  of  Ben* 

mxm^  addressed  to  Fair^  as  follows :  ^*  Liverpooli  SOth 

^^      AprUi  1619^     Dear  Sir,  We  shall  be  obliged  by  your 

purchiMng  fof  our  accouht  100  pieces  of  the  fancied 

bordered  gifl^hmn  dre^sses  well  assorted,  and  the  re- 

mAinittg  part  of  1 00^;  in  fancy  muslin  bordered  dresses, 

weii  assorted  cash  prtcc«^  and  request  that  they  may  be 

sent  as  soon  as  possible  per  waggon.     I  remain,  dear  Sir, 

In:  G&)de  and  self,  your's,  T.  Bennion,'^     P.  S.  Please 

tte  very  {Particular  in  the  selection.      And  thereupon 

tlie  tounsel  learned  in  the  law  for  the  said  Themas 

BenfHCH^  in  order  to  support  the  issue  on  his  part,  gave 

in  evidence^  that  Bermum  was  born  on  the  29th  itfoy, 

^  1T9/4     And  he  ako  further  gave  in  evidence  by  one 

Biky^  thM  the  said  Bily  was  five  months  in  the  employ 

of  Goode^  previously,  and  at  the  time  of  the  first  pur- 

cbuse,  and  that  he  kept  the  books,  and  that  Bennioti 

was  never  a  partner  with  Goode  to  the  knowledge  of 

MUt^    Rileg  further  proved^  thai  he  went  to  Barbadoes 

witli 
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with  the   goods  purchased  in  Afirilj  1818.     That  be       1891* 
bailee}  on  the  30ih  ApriU  1818,  and  returned  on  the        ^ 
5th  September^   1818.      That  after  the  5tb  Septmber.      ,«,'«""< 
1818t   Goode  and  Bennion  communicated  as  private 
friends,  but  not  in  th^  way  of  business,  and  that  he, 
^iQh  n^^^i'  knew  Bcnnion's  name  to  be  used  in  the 
purchase  of  goods  after  Aprils  1818.     That  whilst  Riley 
was  absent,  he  addressed  ^ud  sent  a  letter  to  the  said 
Goode  and  Bennion  at  Liverpool^   relative  to  the  $aid 
goods,  so  shipped  in  the  name  of  Goode  and  Bennion. 
That  BUey  sometimes  $aw  Bennion  at  the  counting- 
hou5e,  but  bad  no  jCpmmunicatiQn  with  him  on  business 
before  he  went,  or  after  he  returned.   And  tjie  said  coun- 
sel, for  the  said  fTiomas  Bennion^  djd  then  and  there 
insist  befpre  l-he  sai$I  justice  on  behalf  of  the  said  Thgific^^ 
Bennion^   that  the  said  several  matters  so  produce^ 
and  giTep  in  evidence  op  the  part  of  the  s^id  TApmof 
Scnnipn  9s  aforesaid,  were  sufficient,  and  ought  to  be 
admitted  ^nd  allowed  as  decisive  evidence,  to  entitle 
the  said  Thomas  Bennion  to  a  verdict,  and  to  bar  the 
said    James   Harrison  of  his   action   against   the  said 
TAomas  Bennion.     And  the  said  counsel,  for  the  said 
Thomas  Bennion^   did   then   and   there  pray  the  said 
jnstic^  to  admit   and  allow  the  said  matters  so  pro- 
daced  and  given  in  evidence  for  the  said  Thomas  Bcn^ 
nion,  to  be  conclusive  a)idence  in  favour  of  the  said  Thomas 
Benniany  to  entitle  him  to  a  verdict^  and  to  bar  the  said 
James  Harrison   of  his   said   action,   against   the  said 
nomas  Bennion^  and  to  direa  the  jury  accordingly. 
But  to  this,  the  said  counsel  learned  in  the  law  of  the 
said  James  Harrison,  did  then  and  there  insist  before 
the  said  justice,  that  the  same  were  not  sufficient,  nor 
ought  to  be  admitted  or  allowed  to  entitle  the  said 
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182L        Thomas  Bennion  to  a  verdict,  and  to  bar  the  said  James 
Goonx        Harrison  of  his  said  action  against  the  said  Thomas 
aganut       Bentiion^   and   thereupon,   the  said  justice   stated  his 
opinion  to  the  jury  to  be,  that  a  fraud  had  been  com- 
mitted by  the  said  John  Goode,  and  that  where  one  of 
two  innocent  parties  was  to  suffer,  he  ought  to  do  so 
whose  n^ligence  occasioned  the  loss.     That  an  in&nt 
may,  in  point  of  fact,  be  a  partner,  and  sue  as  a  partner 
on  a  contract,  though  he  is  not  liable  to  the  partnership 
creditors.     That  in  Aprils  1818,  the  said  Thomas  Ben^ 
nion  held  himself  out  as  a  partner  with  the  said  John 
Goode^  and  to  the  said  James  Harrison  in  particular,  and 
that  after  he  came  of  age,  m  May^  1 8 1 S,  he  should  have 
^ven  notice  of  his  dissent  to  the  said  partnership,  or  that 
he  would  be  no  longer  liable  as  a  partner,  which  be 
might  easily  have  done.     That  he  knew,  he  would  be 
supposed  by  the  said  James  Harrison  still  to  continue  a 
partner,  and  that  he  was  negligent  in  not  putting  a  stop 
to  that  delusion.      That  if  an  infant,  shortly  before 
he  becomes  of  age,  represents  himself  as  a  partner,  he 
ought  to  take  care  to  notify,  that  he  is  not  so  when  he 
comes  of  age,  as  he  facilitates  the  commission  of  a  fraud. 
That  though  the  payment,  after  the  infant  came  of  age, 
was  not  sufficient  to  confirm  the  partnership,   yet  as 
there  was  in  this  case  an  actual  partnership  between 
the  said  John  Goode  and  the  said  Thomas  Bennion^  and 
inasmuch  as  the  said  Thomas  Bennion  might  have  pre- 
vented the  said  James  Harrison  from  being  deceived, 
if  he  had  given  notice  of  his  dissent  to  the  partnership, 
or  that  he  would  be  no  longer  liable  as  a  partner,  he 
ought  to  be  liable  to  the  said  James  Harrison^  and  that 
in  effects  by  his  omission  to  do  so,  he  suffered  the  said 
John  Goode  to  pledge  his,  the  said  Thomas  Bennion^s 
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credit  to  tbe   said  James  Harrison  after  he  came  of        1821. 

age,  and,  with  that  direction,  left  the  same  to  the  said        

jury,  and  the  said  jnry  then  and  there  gave  their  verdict        againtt 
fer  the  said  James  Harrison  for,  and  assessed  the  afore- 
aid  damages  at  188/.  \%s,  damages.     Whereupon  the 
oooDsel  for  the  said  Thomas  Bennion  excepted  to  the 
aforesaid  opinion  of  the  said  justice,  and  did  insist  on 
die  aeferal  matters  and  things  aforesaid,  as  a  bar  to  the 
said  action,  and  that  an  infimt  cannot  be  a  legal  partner, 
and  that,  when  the  said  Thomas  Bennion  came  to  the 
age  of  21  years,  there  was  no  necessity  for  him,  nor  was 
he  bonnd  by  the  law  to  give  notice  of  his  dissent  to  the 
partnership,  or  that  he  would  be  no  longer  liable  as  a 
partner,  in  order  to  avoid  the  liability  of  a  partner. 
And  that,  as  the  said  Thomas  Bennion^  in  April,  1818, 
was  an  in&nt,  he  was  not  a  legal  partner,  and  therefore, 
DO  notice  was  necessary  to  be  given  by  him  of  his  dis- 
sent to  the  partnership,  or  that  he  would  be  no  longer 
IiaUe  MS  a  partner,  and  inasmuch  as  the  said  several 
matters^  so  produced  and  given  in  evidence  on  the  part 
of  the  said  Thomas  Bennion,  and  objected  and  insisted 
on  as  a  bar  to  the  said  action,  do  not  appear  by  the 
record  of  the  verdict  aforesaid,  the  said  counsel  for  the 
said  TTiomiu  Bennion  did  then  and  there  propose  their 
aforesaid  exceptions  to  the  opinion  of  the  said  justice, 
and  requested  him  to  put  his  seal  to  this  bill  of  ex- 
ceptions, containing  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said 
Thomas  Bennion  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  there- 
upon the  said  justice^  &c. 
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182K  lAitMtuU^   for  the  plaintiff  in  error.      In  this  case 

^  ■  ■  Btnnion  was  not  liable :  he  can  only  bo  liable  as  a  part- 
AfoifMi  nofi  not  having  himself  personally  interfered  in  ordering 
the  goodSi  NoW|  admitting  that  what  passed  with  Fair 
at  Manekeiter  was  sufficient  to  make  him  liable  as  a 
partner,  in  ease  he  had  then  been  of  age,  it  is  clear  here 
that  no  act  has  been  done  by  him  since  his  coming  of 
age  to  affirm  the  partnership  \  and  the  case  ought  not 
tp  have  been  left  to  the  jury,  as  if  it  was  the  duty  of  the 
iuftint^  upon  coming  of  age,  to  disaffirm  the  partnership^ 
In  Holmes  v.  Blcgg  («}»  it  was  a  question  arising  out  of 
a  lease.  Now,  a  lease  may  be  for  an  infiuit's  benefit, 
and  an  interest  passes  by  it ;  and,  therefore,  it  is  (qv 
him  to  disaffirm  it  after  he  comes  of  age,  or  otherwise  it 
will  bind  him.  But  a  partnership  is,  in  contemplatipa 
of  laW)  iH>t  for  his  benefit ;  and,  therefore,  if  nothing  be 
done  after  he  comes  of  age  to  affirm  it,  it  is  at  m  end. 
An  infant  cannot  be  a  bankrupt^  His  trading  is  not  a 
thing  recognized  by  the  law^  and  it  cannot,  therefore, 
be  necessary  for  him  to  give  a  regular  notice  tp  the 
creditors  that  such  a  trading  has  been  put  an  end  to ; 
nor  will  the  law  presume  that  he  commits  a  fraud  in  not 
doing  so.  In  Jennings  v.  Rundall  (&),  the  infant  was 
hdd  not  to  be  liable ;  because^  although  the  action  was 
framed  in  tort,  it  was  in  reality  founded  on  a  contract. 
Aa  infant  is  indeed  liable  to  an  action  for  slander^ 
assault^  or  anjr  thing  connected  with  crime;  but  not  for 
any  thing  founded  on  a  contract.  Now,  in  order  to 
make  out  the  partnership,  certain  contracts  ^re  proved : 
for  each  of  these  acts,    separately,    the  infant  is  not 

(p)  1  J?,  il/oorr,  4C6.  {hi)  8  T.  R.  335. 

respcms* 


.-  4 
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respooiible.     How,  tben^  can  the  partncrshipi  which  in        182L 
the  tggregtte  of  these  acts,  be  binding  upon  him  ? 


Ldtiedakt  in  Nply*  The  case  of  loaster  and  serr^nt 
if  ditdngidsbable.  There,  the  master  had  origijialI}r 
power  to  authorize  the  servant  to  contract;  but  the 
infiuit  Berer  could  give  such  authority  to  bis  partner. 
In  Finer^s  Abridgment^  tit.  EitfurU^  H.  2.  pi.  Id^  it  is 

(a)  Cited  in  10  Mod.  ua 

thus 


Goods 
a^oinst 


Rarki,  oontriL     The  case  does  not  go  on  the  ground 

of  atij  supposed  continuance  of  tlie  contract  of  part* 

nerskip  betwcto  Goode  and  Bennwti,   after  the  latter 

came  of  age,  but  is  founded  on  grounds  altogether  dis* 

tinct«     Here^  Bermion  permitted  himself  to  be  held  out 

to  die  world  as  a  partner,  and  lo  induced  persons  to 

beliere  that  Goode  had  authority  to  bind   him;   and 

there  are  many  cases  depending  upon  the   principle, 

that  wfaevd  an  individual  eboosos  so  to  act,  he  makes 

htmaeif  rtepohsible^      In  Monk  v.  Clapton  (a),  the  ^t 

of  a  awant}  thodgh  out  of  place,  was  held  to  bind  the 

iftniter^  bjr  Tnson  of  the  foraMr  credit  given  bim  b}r  his 

inaalrrt  twice ;  and  the  same  principle  applies  to  the 

piwuit  cnat     Herei  the  iniiint  was  introduced  as  a 

pnrtiMr )  and  the  conversation  with  JFkir,  and  his  own 

letter,  dated  20th  Apri^  1819,  are  abundantly  sufficient         f^^ 

tm  sbew^  that  ap  to  a  very  short  period  before  his  coming 

of  age,  he  represented  himself  as  a  partner.     He  must^ 

therefore^  be  held  responsibie,  upon  the  principle^  tbftf; 

where  one  of  two  innocent  parties  is  to  suffer  by  the 

frand  of  a  third,  he  ought  to  suffsr  who  ha«  bean  tb^ 

irhy  the  oredit  has  been  given. 


Hakjiisok* 
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18^1.  thus  laid  down,  <<  Case  lies  not  against  an  infant  for 
affirming  himself  to  be  of  age,   and  thereby  borrowing 

Goons  ^      ^  ^     ^ 

against  money  of  the  plaintiffs;  and  a  distinction  was  taken 
between  torts  and  contracts  of  infants  ;  for  though 
infants  shall  not  be  bound  by  contracts,  yet  they  shall  be 
bound  for  torts.  But,  pa-  Curiam^  though  infants  shall 
be  bound  by  actual  torts,  as  trespasses  which  are  vi  et 
contra  pacem,  yet  they  shall  not  be  bound  by  those 
which  sound  in  deceit,"  That  is,  therefore,  a  direct 
authority  in  point. 

Abbott  C.  J.     I  am  of  opinion  that,  in  the  present 
case,  the  judgment  ought  to  be  affirmed.     By  the  bill  of 
exceptions,  it  appears,  that  at  the  trial  it  was  insisted 
that  the  matters  given  in  evidence  were  conclusive,  and 
ought  to  have  entitled  the  defendant  to  a  verdict ;  and 
that  the  learned  Judge  should  have  directed  the  jury 
accordingly.     The  question  now  is,   if  the  evidence  so 
proved  was  conclusive,  and  if  the  learned  Judge  ought 
so  to  have  informed  the  jury  ?     I  think  the  evidence 
was  not  conclusive,  and  that  it  was  not  the  duty  of  the 
learned  Judge  so  to  have  informed  the  jury.     No  doubt 
Bennion^  whilst  under  21,  had  been  a  partner,  and  had 
held  himself  out  as  such  to  many  persons,  and  amongst 
others,  to  the  plaintiff.     Upon  his  coming  of  age,  he 
does  nothing.     He  indeed  ceases  to  act  as  a  partner,  or 
to  purchase  goods ;  but  h^  gives  no  notice  to  any  body 
that  he  has  so  ceased.     Then,  it  is  insisted  in  his  behalf^ 
that  as  all  he  did  in  the  character  of  a  partner  wae  done 
in  his  infancy,  this  was  not  necessary ;  and  that  he  is 
not  liable,  unless  it  be  affirmatively  shewn  that  he  was  a 
partner  with  Goode  after  he  came  of  age.     But  a  person 
may  be  sued  as  a  partner  who  never  was  in  reality  a 

part- 
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partner.     If  once  a  person  holds  himself  out  as  being  a        1821. 
partner,  till  he  gives  notice  that  he  has  ceased  to  be  so,         goom 
those  who  deal  with  the  firm  upon  the  faith  of  the  sup-        agabut 
posed  partnership  may  consider  him  as  sucli,  and  he  is 
bound  by  that  representation.     It  is  not  necessary  in 
&cty  or  in  law,  that  to  create  a  legal  obligation  a  part- 
nership should  be  still  continuing.    The  legal  obligation 
may  arise  from  the  acts  of  the  party  at  one  time,  and  his 
forbearance  at  another  time.     Here,  during  infancy,  the 
defendant  acts  as  a  partner,  and  when  he  comes  of  age 
he  forbears  to  inform  the  world  that  he  was  not    so. 
Then  the  question  is,  if  the  Judge  ought  to  tell  the  jury 
that  it  was  a  matter  upon  which  they  were  to  deliberate  ? 
I  think  the  learned  Judge  acted  most  correctly  in  leaving 
it  to  their  decision,  and  leaving  it  with  a  strong  intima- 
tidi  of  hb  opinion  against  the  claim  of  exemption  set  up 
by  the  defendant.      The  judgment,    therefore,    of  the 
Court  of  Common  Pleas  at  Lancaster  must  be  affirmed.  . 

Batlet  J.  If  I  had  seen  any  ground  foi*  changing 
the  opinion  I  delivered  at  the  time  of  the  trial,  I  should 
be  rery  ^ad  in  having  the  opportunity  to  correct  it 
now ;  but,  in  this  case,  I  still  think  the  present  plaintiff 
entitled  to  recover,  and  that  the  infancy  of  Bennion  was 
no  bar  to  the  action.  It  is  clear  that  an  infant  may  be 
in  partnership.  It  is  true  that  he  is  not  liable  for  con- 
tracts entered  into  during  his  infancy ;  but  still  he  may 
be  a  partner.  If  he  is,  in  point  of  fact,  a  partner  during 
his  in&nq^,  he  may,  when  he  comes  of  age,  elect  if  he 
will  continue  that  partnership  or  not.  If  he  continues 
the  partnership,  he  will  then  be  liable  as  a  partner ;  if 
he  dissolve  the  partnership,  and  i^  when  of  age,  he  takes 

the 
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J  821.  die  proper  means  to  let  the  world  know  that  the  part- 
'Z~  nership  is  dissolved,  then  he  will  cease  to  be  a  partner. 
againtt  But  the  foundation  of  my  opinion  is  the  negligence  of 
Bennion  at  the  time  he  became  of  age.  Suppose  an 
infant  is  not  really  a  partner,  and  that,  during  his 
infancy,  he  never  in  fact  enters  into  any  joint  purchase, 
but  that  he  ^olds  out  to  different  people,  *'  I  am  a  part* 
ner  with  A.  jB.,"  and  then  comes  of  age.  Suppose, 
also,  that  the  person  to  whom  he  made  the  representa- 
tion furnishes  A.  B.  with  goods,  A.  B.  representing 
himself  to  be  a  partner  with  the  in&nt,  and  the  latter 
having  done  nothing  to  correct  the  mistake  and  appre- 
hension in  the  ihind  of  the  seHer  of  those  goods,  I 
Aould  think,  in  such  a  case  as  that,  the  infant,  the 
person  who,  when  he  was  an  infant,  had  represented 
himself  as  being  a  partner  with  A.  B.<,  would,  by  -suP- 
f^ing  that  delusion  to  continue  when  be  became  of  age. 
Mid  fiegleeting  to  set  the  matter  right,  be  HaUe  to  vJA 
those  persons  upon  whom  the  delusion  operated.  That 
s»  the  justice,  and,  «s  it  seems  to  me,  the  law  of  the  •ease. 
It  would  be  very  hard  if  the  persons  who  had  6e4d  the 
goods  should  not  iiave  the  benefit  of  the  credit  pledged  t 
and  the  individual,  when  he  came  of  age,  may  proteet 
himsdf  from  the  oenseqnenoe  of  that  fliisrepFeseatatitm 
hy  jfiidng  notioc  to  all  the  persons  to  whom  be  has 
made  the  false  rq^resentation.  ¥ot  tbe^  reasons,  I 
think  tlie  judgment  ought  to  be  affirmed* 

HoLROYD  J.  I  think,  also^  that  tfee  judgment  ought 
to  be  ^affirmed.  Although  an  infant,  entering  into 
partnership  with  other  persons,  is  not  responsible  for 
iJk  debts  ^ipQtractcd  during  his  ii^imcy,  while  he  is  «o  a 

part- 
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partner;  yeC  he  may  by  law  be  a  partner^  and  be  entitled        18S1, 
to  aU  the  benefits  resalting  from  tbepartnerKhip^  ikftMigh        -  ■    ■ 

GOOBK 

he  will  not  be  Uobie  for  tlie  losses,  if  he  chooses  to  t#l(e        agaiHM 

advantage  of  bis  inliiDcy*      Hene,   a  partnersfaif)   was 

fiwmed;  ami  it  appears  by.  the  letter  af,  the  COlh  of 

J^jHrilf  18IH,  written  by  the  defendant  himself,  that  that 

partDership  ccmtinved  up  to  that  time^  which  was  within 

a  Tery  diort  period  of  his  attaining  the  age  of  ^(« 

There  was^  I  tjunk,  sufficient  evidence  for  the  jury  to 

draw  the  condasioo  that  the  partnership  continued  until 

be  ouneof  age:  and  if  there  was  a  partnership  continu- 

mg  when  he  came  of  age,   that  partner^ip  must  be 

taken  still  to  have  continued  till  something  was  done  to 

dnsolTe  it ;  and  no  notice  being  given  by  the  iniant  to 

disM^Te  the  partnerdiip,   all   the  consequences  of  law 

result  firom  it,  one  of  which  is,  that  a  partner  of  agf  is 

responsible  tor  all  the  debte  contracted  by  the  firm  after 

he  came  of  age.     I  think  that  the  defendant  is  liable,  and 

that  the  judgment  ought  to  be  affirmed. 

Best  J.  I  am  of  the  same  opinion ;  and  I  think  that 
the  direction  of  the  learned  Judge  was  perfectly  correct. 
The  fallacy  of  Mr.  Littledal^  argument,  I  think,  arises 
from  this  circumstance :  he  considers  the  contract  of  an 
in&nt  as  absolutely  void  from  the  "beginning.  But  it  is 
not  void ;  for  if  void,  the  infant  himself  could  take  no  ad* 
vantage  of  it.  It  has  however  been  decided  that  an  infant 
may  be  a  partner,  and  may  take  advantage  of  a  partner- 
ship contract  Here,  the  infant,  by  holding  himself  out 
as  a  partner,  contracted  a  continual  obligation;  and  that 
obligation  remains  till  he-  thinks  proper  to  put  an  end 
to  it.     He  continued  that  obligation  when  he  became  of 


GOODK 
ttpXMSi 
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ld2L  ^^  when  he  became  capable  of  managing  bis  own 
concerns ;  and  if  he  wished  to  be  understood  as  no 
longer  continuing  as  a  partner,  he  ought  to  have  notified 
it  to  the  world.  Mot  having  done  so,  I  think  that  con- 
tract, which  was  voidable  only  in  the  first  instance, 
became  absolute  as  against  him.  I  am  of  opinion  that 
when  he,  in  the  month  of  April,  had  distinctly  stated  to  the 
person  to  whom  that  letter  was  written,  that  he  was  not  a 
partner  in  a  particular  transaction,  but  a  general  part- 
ner, and  directed  goods  to  be  purchased  for  the  concern^ 
the  world  had  a  right  to  take  him  to  be  a  partner  till  he 
thought  proper  to  put  an  end  to  it ;  and  if,  after  be 
became  of  age,  he  allowed  that  delusion  to  go  on, 
inducing  the  world  to  believe  that  the  partnership  was 
continuing,  he  must,  like  every  other  man,  take  the  con- 
sequence. It  seems  to  me,  on  the  principles  of  honesty 
as  well  as  by  the  rules  of  law,  this  judgment  ought  to 
be  affirmed. 

Judgment  affirmed. 
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Phillips  and  Another  against  Barber.         ^»^' 

T\ECLARATION  on  a  policy  of  insurance,  in  the  Where,  in  m 
usual    form,    on    'the    ship  Susannah^  for   twelve  licy  ofiiisur. 
months  from  the  20th  February,  1820,  to  the  lyth  Feb-  J^e'^^iSlIf' 
Tuarjfj   1821,  both  days  inclusive,  at  sea  and  in  }>ort.  ^ul^u'i!^* 
The  loss  was  alleged  in  the  first  count  of  the  declar-  "** '"  ^  ^^ 

°  loss  aTored 

aticm  as  follows.*    And  the  said  plaintiffs  further  say,  w«»«»foUowt; 

^  -^^   UutUieihip 

that  heretofore  and  during  the  continuance  of  the  risks  having  anriTed 

at  Uie  harbour 

in  the  said  writing  or  policy  of  insurance  mentioned,  of  sr.  j.,  and 
and  thereby  insured  against,  to  wit,  on  the  1st  day  of  cargo,  ifbecane 
October^  1820,  aforesaid,  the  said  ship  arrived  at   the  pS^c7,Md 
harbour  of  the  city  of  St.  John,  in  the  province  oiNem  ^^^^^^^ 
Brunswick,  and  then  and  there  discharged   a  certain  » g«^ing-dock, 

^  there  to  be  re> 

cargo,  with  which  the  same  was  then  stored,  and  loaded,  paired,  and 

near  to  a  cer- 

and  thereupon  it  then  and  there  became  necessary  to  tain  wharf  in 
take  and  place,  and  the  said  ship  was  then  and  there  dock;  andthat« 

_i.      I       ^  ,  111*  a.   •  whilst  the  waa 

accordmgly   taken  and   placed    m  a   certain   gravmg-  there,  by  the 
dock  there,  in  order  that  the  same  might  be  repaired  ^nd"|[iJd^^«it 
and  amended,  and  rendered  fit  to  proceed  on  her  then  *J*^  ****  ""^ 

'  '  thrown  o\et  on 

intended  voyage.     And  the  said  plaintiffs  further  say,  her  side,  whw- 
that  the  said  ship  was  then  and  there  placed  near  to  a  the  ground 

with  great  rio- 

oertain  wharf  in  the  said  graving-dock,  and  that  after-  lence,  and  was 
wards  &nd  during  the  continuance  of  the  risks  in  the  Held,  that  this 
saki  policy  of  insurance  mentioned,  to  wit,  on,  &c.,  and  ^,^fn  J^*  g^. 
whilst  the  said  ship  was  lying  against  the  said  graving-  ^^^iicy*^««*ii 
wharf,   so  placed  there  as  aforesaid,  the  same,  by  the  J*****^  P*"'**  . 

losses,  and  nsis^ 

violence  of  the  wind  and  weather,  was  with  great  force  fortunes,  &c." 

°  for  which  the 

and  violence  blown  over  pn  her  side,  whereby  the  said  underwriters 

were  liable. 
Hddy  also,  that  the  above  facts,  with  the  additional  circumstance  of  there  being  two  or 
tkice  fecc  water  in  tlie  graviog"dock  when  the  acddeut  happened,  did  not  aai9Ui}^*to  a  lo»i 
bjp«ila<»f  the 
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precisioq.     And  as  to  th^  oth^r  comity  bp  pleads  th«       1821> 
genena  issue.  ^^ 


Campb^Uj  in  support  of  t|ie  demurrer.   This  ^as  not  a 

loss  for  which  the  un4erwri^rs  \yerq  liablej  being  a  m^rc 

iKxident,  happening  to  the   §bip  whilst  under  repairs. 

The  loss  is  clearly  not  one  of  the  i)eril^  enumerated  in 

the  policy.     Nor  will  the  general  words  at  the  end  bq 

sufficient  to  include  the   case ;   for  those  ^ord«  ^PP^y 

only  to  perils  ejusdem  geperis  with  thpse  enuiperat^« 

Suppose  the  ship  damaged  by  worms,  or  that  fats  madq 

holes  in  the  bottom,  and  so  the  losD  happened ;  \\h  clearf 

(hat  in  such  cases,  the  underwriters  would  not  be  liahla* 

In  Thompson  v.  fVhitmar^  (u),  thp  loss  allegpd  in  the 

declaration  was  by  the  ,waves,  winds,  and  periU  of  the 

sea*    Andf  in  truth,  the  waves  there  actually  oaused  the 

Ipsa ;  fqr  tbey  washed  away  the  supports  of  the  yq^| 

in  consequence  of  which  she  was  damaged*     Qut  t)ie 

Court  there  held  it  not  to  be  a  loss  by  perils  of  the  sea« 

Op  that  occasion,  the  case  of  Jlavxroft  v.  Dui\$niore  wa$ 

dted  and  relied  on,  where  Lord  Kenyan  held,  that  a 

loss  occasioned  by  the  ship's  not  being  abl^  when  hoyq 

down,  to  t)ear  the  strain,  and  in  consequence,   being 

drawn  on  the  land,  where  she  bilged^  was  not  a  loss  by 

perik  of  the  sea.    He  also  cited  Pelly  v.  The  Royal  Ejy 

duage  Assuratice  Company,  {fi)     Besides,  it  is  Qot  dis* 

tipctly  alle|;ed  that  thi^  jpss  happened  in  port. 

Ckitty^  contra,  was  stopped  by  the  Court. 

AaaoTT  C.  J.     I  am  of  opinion,  that  tlie  plaintiff  is 
CBtitled  to  recover.    In  this  ca^e  he  has  not  entangled 

fa)  9  Totm/.  227.  (6)  1  Burr.  541. 

M  2  himself 


iSAMia* 


I 
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1821.  himself  by  any  particular  allegation,  but  has  shewn 
PHUsun  ^y  ^®  manner,  time^  and  place  of  the  loss.  This,  it 
jjg««*  is  to  be  observed,  was  a  policy  upon  the  ship  for  time, 
at  sea  and  in  port.  Now,  the  loss  stated  in  the  declar- 
ation was,  that  after  the  ship  bad  discharged  her  cargo 
at  the  harbour  of  St.  John,  she  was  then  and  there 
placed  in  a  certain  graving-dock  there,  for  the  purpose 
of  repair,  near  to  a  certain  whar^  and  that  whilst  she 
was  lying  there,  she  was,  by  the  violence  of  the  wind 
and  weather,  blown  over  on  her  side,  and  damaged,  so 
that  it  became  necessary  to  sell  her.  Now,  I  think  that 
it  is  clearly  alleged  that  this  was  a  loss  happening  in 
port.  And  then  the  question  will  be,  whether  it  is  a 
loss  falling  within  any  of  the  perils  insured  against. 
Now,  the  perils  insured  against  are  of  the  seas,  men 
of  war,  fire,  &c.,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detri- 

« 

ment,  or  damage  of  the  said  ship.  These  general  words 
are,  indeed,  restrained  in' construction  to  perils  ejusdem 
generis  with  those  more  particularly  enumerated  in  the 
policy.  In  this  case,  however,  the  loss  was  occasioned 
by  the  violence  of  the  wind  and  weather  in  port ;  and 
it  seems  to  me,  therefore,  to  have  been  produced  by  a 
peril  ejusdem  'generis  with  those  specified,  and  to  fall 
within  the  general  words  of  the  policy.  There  must) 
therdbre,  be  judgment  for  the  plaintifiT. 

Judgment  for  the  Plaintiff. 

On  the  first  day  of  term,  Scarlett  moved  to  enter  a 
Verdict  for  the  plaintiff  on  the  second  count,  averring  a 
loss  by  the  perils  of  the  sea.  The  facts  given  in  evi« 
dence  at  the  trial  were  the  same  as  those  stated  in  the 
fijrst  count  of  the  declaration,  with  the  addition,  that 
there  was  between  two  and  three  feet  depth  of  water 
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in  the  gravingHlock  at  the  time  the  ship  was  blown        1821. 

over.     He  dted  Fletcher  v.  Liglisj  (a)  as  an  authority 

in  pcnnt.      But  the  Court  were  of  opmion,  that  this        agpan^ 

was  not  a  loss  by  the  perils  of  the  sea ;  and  they  added^ . 

that  the  case  cited  was  clearly  distinguishable;  for  the 

ship  there  was  in  the  ordinary  course  of  her  voyage 

wfaoi  the  daHiage  happened,  which  was  not  the  case 

here. 

Rule  refiued^. 

(a)  8Af  ^^315.. 


Murray  against  Kino.  j7W%, 

r\EBT  on  bond.  .  The  defendant  craved  oyer  of  the .  The  oooditicm 

.   bond  and  condition,    which   recited,  that  W.  A  reciting  that 
I^^mB  and  the  defendant  had  delivered  and  indorsed  to  ^  ^  haddeU. 
the  plaintiff  (who  had  .discounted. the  same)  a  bill  <rf  5^*^^" 
cxchauc^  drawn  by  TuJheU  on,  and  accepted  by,  one  pJf»nt^»biU 

^.    .  ,         *        ^  .         X  ^  .  qI"  exchange, 

TmU^  AtLteA  January  I4th,  1819,  for  the  sum  of  1300/.,  d»^  ^7  JS- 

'  and  accepted  by 

pajabk  12  months  after  date,   for  value  received,  and  A.  b.,  was, 

that  defendant 

pliable  to  Tufnellj  or  his  order;  and  it  then  provided,  and  j.  &,  or 
that  if  Tlj^fid/.and  the  defendant,  or  either  of  them,  their  ^dHiein,  && 
ban,  8tc.  should  pay  or  cause  to  be  paid  to  the  plain-  *^IJ^^'  ^^ 
tifl;  his  executors,  &c.   the  said  sum  of  ISOOt,  within  ^^^^^ 
one  nuHith  after  the  said   bill  of   exchanire    should  "««*«»»  *<?• , 

"  '  the  sum  secured 

become  due  and  payable  as  aforesaid,   in  case  the  said  ^7  ^^  bill, 

within. one 

fom  of  1300/.  should  not  be  then  paid  by  Tyrell  to  the  month  after  it 

*  should  becom  e 
due  and  pay- 
■Ue,  ia  case  it  ibould  not  be  then  paid  by  the  acceptor,  to  the  plaintiff,  his  executors,  fte, 
anxding  to. the  tenor. of  the  said  bill,*  together  with  interest  from  the  time  the  bill  became 
doe:  Hdd,  that  to  an' action  on.  this  bond,  it  was  not  a  good  plea,*  that  the  bill,  when  due, 
had  not  betn  presented. for  pajrment  to  the  acceptor,  or.  that  due  notice  of  its  dishonour  had 
Bot  bean  given  to  the  defendant  and  J.S.,  or  cither  of  them. 

MS  plaintiff, 


•^-^ 


/ 
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^  _•  piaintifi*,  his  Executors,  &c.  according  to  itie  tenor  of 
iJfaaiiAt  ^^^  ^^^^  ^^'^  ^^  exchange,  together  with  interest  for  the 
*5^^  same  from  the  tiiile  that  the  saild  bill  of  exchange  should 
hive  beConie  due  and  payable,  then  the  obligation 
should  be  void,  &c.  Tlie  defendant  pteaded,  first,  non 
est  fkctum;  secondly  and  itiirdly,  that  the  boh^  was 
given  for  an  usurious  considcratidn,  upbn  which  pleas 
issues  were  joined  ;  and,  fourthly,  that  the  plaintilF, 
^j^nefl  ine  Dill  of  exchange  in  the  bond  mentioned 
became  due  and  payaBII?;  did  libt  duly  present,  or  cause 
to  be  presented,  the  said  bill  of  exchange  to  Tyrell,  for 
payment  thereof,  according  to  the  usage  and  custom  of 
merchants,  but  Wh<dly  fl^gteeted  to  pfi^sent  the  said 
bill  for  payment  for  a  great  and  considerable  time,  to 
wit,  lihtll  'dh^  iiibtith  ha3  el&p^&d  aft^r  ide  said  bill  of 
eicdiaHg^  bediihe  due  and  p&yaole,  acco'rclirig  to  the 
tenor  thereof;  ahd,  fifthly,  that  after  Ihe  Dill  of  exchange 
battle  due  ahd  fSayaole,  accbraihg  to  the  tenor  arid 
efibbt  thei'ed^  to  wil,  oh',  &c.  aij  kc.  the  said  Wll  was 
plffe^einted  to  jyrefl  Jbr  paymdht  thereof,  aiid  paynieilt 
rb^Uired,  felit  thai  Tyrell  neglected  and  refused  io  pdy 
tll6  ^am^,  aii3  that  the  ^laihtitf  did  hot  give,  or  caiise  Id 
be  given,  notice  of  the  non-payment  of  the  bill  to  the 
defehdanl,  or  to  iu/heUf  in  a  reasonable  time  after  the 
bill  bccdme  due.  To  the  fourth  plea,  Ihe  plaintiff 
replied,  thai  the  acceptarice  of  the  bill  of  exchange  tiy 
Tyrell  was  a  forgery  ;  and  that  the  defendant  and 
Tijfiidl,  lorig  befoi-e  the  said  bill  of  exchange  became 
due,  to  wit,  on,  &c.  well  knew  that  it  was  so;  and  that, 
by  t-dasoh  of  the  lifbmlses,  the  said  bill  of  cx'change  >Vas 
not  presetited  artd  55hewn  to  7yrdl  for  payhleht  the^tof, 
and  payment  of  the  said  sum  of  money  therein  specified 

was 
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was  not  required.     iThere  was  a  similar  replication  to        IMl* 
tne  fifth  plea.      To   these  replications,    the  defendant 
rejoined,  that  he  did  not,  before  the  said  bill  of  exchange        aphut 
became  due  and  payable,  know  of  the  forgery  of  TyreWs 
acceptance.     Demurrer  and  joinder. 

CcmijAelly  in  support  of  the  demurrer.     The  pleas  are 
insiilfecient;  for  they  do  not  allege  that  the  condition  of 
tlie  bond  has  been  performed,  but,  on  the  contrary,  admit 
that  it  has  been  broken.     The  only  qualification  in  tlie 
condition  is,  in  case  the  sum  of  1 300/.  shall  not  be  paid 
within  one  month  after  the  bill  of  exchange  shall  become 
diie.  The  contract  therefore  was,  that  the  acceptor  should 
have  a  month  to  pay  the  bill :  and  if  then  not  paid,  that 
the  oUigeea  of  the  bond  would  pay  it.     It  is  clear  that 
it  was  competent  for  the  parties  to  waive  the  necessity 
of  any  presentment,  which,  in  fact,  they  have  done.     If, 
indeed,  it  had  been  a  special  acceptance,  perhaps  the 
words,  according  to  the  tenor  of  the  said  bill,  might 
have  required  a  presentment ;   but  it  does  not  appear 
that  this  was  so.      The  pleas   only  state  non-present- 
ment; they  do  not  say  due  diligence  was  not  used,  or 
that  the  drawer  or  indorsers  were  thereby  discharged, 
which  ought,   at  all  events,  to  have  been  done.     The 
case  of  Warrington  v.  Furbor{a)  is  a  direct  authority 
for  the  plaintiff*. 

CAitii/i  contra.  The  authority  of  Warrington  v.  Furbor 
is  doubtful,  after  the  case  of  Philips  v.  Astling  (6),  which, 
to  a  groat  extent,  overruled  it.  Here,  the  obligees  are 
bound  to  pay  the  bill,  in  case  it  be  not  paid  by  the  ac- 

(o)  8  East,  242.  (6;  2  Taunt.  206. 

M  4  ceptor. 
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1821.        ceptor,  according  to  the  tenor  and  effect  of  the  said  bill  of 
MuRHAY       exchange.     Now,  those  words  include  the  necessity  of 

King?  presentment ;  for  they  shew  that  the  ordinary  course  of 
mercantile  dealings  is  to  be  followed ;  and  part  of  that 
course  is,  to  present  the  bill  for  payment  to  the  acceptor, 
and,  m  case  of  dishonour,  to  give  notice  to  the  other 
parties  to  the  bill.  How  is  the  acceptor  to  pay  it,  unless 
it  be  presented  to  him  ?  For  he  cannot  tell  who  is  the 
holder,  till  it  is  so  presented.  The  .pleas,  therefore,  are 
sufficient. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  Here,  the  condition,  after  reciting 
that  Tufnell  and  the  defendant  had  delivered  and 
indorsed  to  Murray  a  bill  of  exchange^  drawn  by  Tufnell 
and  accepted  by  TyreU^  provided,  that  the  bond  shall  be 
void  in  case  they,  or  either  of  them,  should  pay  tlie 
amount  of  the  bill  within  one  month  after  it  became  due, 
in  case  it  should  not  be  then  paid  by  the  acceptor.  Now, 
all  this,  in  substance,  amounts  to  an  undertaking  to  pay 
the  bill,  with  interest,  within  one  month  after  it  was 
due,  if  not  then  paid  by  the  acceptor.  It  is  admitted 
that  that  month  had  elapsed,  and  that  it  has  not  been 
paid  by  the  acceptor,  according  to  the  condition  of  the 
bond ;  therefore  the  defendants  are  answerable.  It  is, 
however,  contended  by  the  defendant's  plea,  that  we  are 
to  engraft  upon  this  bond  those  limitations  which  the 
law  imposes  upon  the  holders  of  bills  of  exchange^ 
namely,  a  due  presentment  to  the  acceptor,  and  a  notice 
of  dishonour  to  the  drawer  and  indorser.  I  am  of 
opinion  that  we  ought  not  so  to  do.  I  do  not  rely  on 
the  case  of  Warrington  v.  Furbor  (a) ;  because  that  case 

has 
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has  been  broken  in  upon  by  the  case  of  Philips  v.  Astling.        1821. 
But  there  is  a  main  distinction  between  those  cases  and       «. 

MURRAT 

the  present;  for,  in  both  of  them,  the  guaranties   were        againM 
given  by  persons  not  interested  as  parties  to  the  original 
iDiitniaient.     But,   here,    the  bond  is  given  by  Tufnell 
and  the  defendant,  who  were  both  parties  to  the  bilL 
Now,  in  that  character,  if  no  bond  had  been  given,  it  is 
dear  they  would  have  been  liable,  in  case  the  formalities 
stated  in  the  pleas  had  been  complied  with ;  and  if  the 
only  object  of  die  bond  had  been   to  give  the  plaintiff  a 
secarity  of  a  higher  nature,  and  to  make  the  party  liable 
in   case  those  formalities  had  been  complied  with,   I 
think  we  should  have  found  it  so  expressed  in  the  con- 
cUtion ;  and  not  finding  that,  I  therefore  conclude  that 
the  parties  meant  to  engage  to  pay  the  bill  at  all  events, 
as  sureties  for  the  acceptor,  in  case  he  did  not  pay  it ; 
and  if  so,  it  is  clear  that  the  pleas  are  insufficient,  and, 
therefore,  there  must  be  judgment  for  the  plaintiff. 

Batuey  J.  I  have  had  considerable  doubts  in  the 
course  of  this  argument ;  but  my  mind  has  at  length 
come  to  the  conclusion  that  the  pleas  are  bad,  and  that 
the  plaintiff  is,  therefore,  entitled  to  recover.  In  this 
case,  Tufnell  and  King  were  the  drawer  and  indorser  of 
the  bill  of  e^phange ;  and  the  condition  is,  that  if  the  bill 
be  not  paid  when  due,  for  the  payment  of  which  by  the 
acceptor  they  have  become  sureties,  they  would  pay,  or 
cause  to  be  paid,  the  bill  within  one  month  after  it 
became  due,  and  was  not  paid  by  the  acceptor.  It  is, 
therefore,  conditioned  for  their  own  acts,  in  case  of  a 
given  event,  namely,  the  non-payment  by  the  acceptor. 
Now,  the  acceptor  has  not  paid  the  bill  in  money,  nor 
have  Tufnell  and  King  done  so.     The  bond,  therefore,  is 

for- 


KiKG. 
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1  • 

J 82 1.        forFeitcd,   unless  the  neglect  to  present  the  bill  to  the 
'.  acceptor,  and  the  want  of  nolice  to  the  other  parties,  be 

a^hiH  considered  by  the  Court  as  an  equivalent  to  actual 
payment.  Now,  •  I  think  this  was  not  the  intention  ot 
the  parties  to  this  bond.  If  no  bond  had  been  given, 
laches  on  the  part  of  the  holder  would  have  exonerated 
Tufnell  and  the  defendant ;  and  one  object  of  the  bond 

might,  therefore,  have  been  to  exonerate  the  plaintiff 

»  »       • .  <  -■'  » 

from  such  a  risk.  It  was  very  easy  for  Ttifnell  and  King 
to  ascertain,  by  enquiry,  whether  Tyrell  had  paid  the 
bill ;  and  I  think  the  fair  meaning  of  the  words  in  this 
condition  was,  to  throw  upon  them  this  obligation. 


.  t 


HoLROYD  J.     I  think  that  the  pleas  are  bad.      By 

•       -  .  - 

the  condition  of  the  bond,  it  appears  that  it  was  given 
fay  persons  who  were  parties  to  the  original  instrument, 
and  who  would  have  been  answerable,  independently  of 
the  bond,  in  case  the  custom  of  merchants  had  been 
properly  acted  upon,  namely,  by  a  due  presentment  and 
notice  of  dishonour.  Under  these  circumstances,  the 
bond  was  executed ;  and  the  only  eveiit  specified  in  the 
condition,  upon  which  the  money  was  to  be  paid  by 
Tufnell  and  the  defendant,  is,  in  case  the  money  is  not 
plaid  by  the  acceptor,  according  to  the  tenor  of  the  bill. 
Now,  non-payment  by  the  acceptor,  even  without  pre- 
sentment, is  non-payment,  according  to  the  tenor  of  the 
bill ;  for  a  presentment  is  not  a  material  ingredient  to 
entitle  a  party  to  maintain  an  action  against  the  ac- 
ceptor. He  may,  perhaps,  plead  as  a  defence,  that  he 
was  always  ready  to  pay  the  bill,  and  that  as  soon  as  he 
knew  who  was  the  holder  of  it,  he  tendered  the  money ; 
but  a  plea,  that  the  bill  was  not  presentcii  to  him,  would 
be  no  discharge.     Here,  Tufnell  and  the  defendant,  in 

case 
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no  bond  had  been  escecutej,  would  tiaye  Been  (lis- 
cbargccl  by  tlie  want  of  notice  of  dishonour.  Hie 
coniiltTon,  however,  is  totally  silent  as  tb  notice,  as  the 
only  event  there  mentioned  is  nbn-paymeht  by  the  ^'"*' 
acceptor.  I  am  of  opinion,  that  here  there  wA  no 
payment  by  the  acceptor,  either  in  fact  or  in  law ;  and, 
therefore^  that  the  defendant  still  remains  liable  on  the 
bono. 

Bear  J.  concurred. 

Judgmant  for  the  plaiati£ 


II. 


Walker  against  Maitland.  Saturday, 

November  3d, 

'  •  <  ... 

\  RULE  nisi  having  been  obtained,  in  Hilary  teriti  The  undcr- 
last,  for  setting  aside  the  award  in  this  case,  the  ^^^i^ 
Court,  on  cause  being  shewn,  ordered  the  award  to  be  P'^S^^i 
stated  in  a  case  for  tlieir  opinion.     Tlie  material  facts  •pung  imnM. 
Stated  on  the  face  of  the  award  were  the  followihg:  The  peril  of  the  sea, 

.  . ,  ,  ,  .         I  . . ,  but  remotely 

plaintiff,  being  owner  of  the  ship  Britannia^  by  a  charter-  from  the  negU- 
party,  bearing  date  the  5th  day  of  Cctober^  18 1 8,  char-  master  and  ma- 
tered  her  to  James  Wildman  to  proceed  to  the  West 
Indietj  there  to  load  a  cargo  of  colonial  produce,  and  to 
bring  home  the  same  to  this  country.  By  the  usage  of 
trade  in  that  behalf,  the  risk  of  bringing  colonial  pro- 
duce in  the  West  Indies  from  shore  to  the  ships  in  which 
the  same  is  to  be  conveyed  home  to  England^  is  borne 
by  the  owners  of  ships,  unless  specifically  agreed  to  the 
contrary.  The.  plaintiff,  to  indemnify  himself  against 
such  risk,  with  respect  to  loading  the  Britannia  ill  the 
Mud  TO^age,  on  the  24tH  Apiril^  1819,  effect^  a  policy 
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1821.       of  insurance  in  the  common  printed  form  on  boats  be- 
"~""~        longing  to  the  (ship  Britannia^  smd  on  produce  in  said 
against        boats,  or  in  any  other  craft  .employed  in   loading  the 
ship  during  her  stay  at  5/.  Kitts.     The  defendant,  by 
his  agent,  subscribed   the  policy  for  200/. ,  The  ship 
Britannia  arrived  at  St.  KittSj  on  the  said  voyage,  on 
the  6th  day  of  January,  1819.  ,  She. was  manned  with  a 
competent  crew,  had-,  they  .conducted  themselves  with 
propriety,   and  done  their  duty  in.  loading  the  ship. 
On  the  IGthi'day  of  April,  1819,  while  the  ship  lay.  at 
St.  Kitts  to  take  in  her  cargo,  a  certain .  sloop,  called 
the  Vigilant^  was  -  employed  as  a    craft   on   behalf  of 
the    said   plaintiff,    to   bring    produce  from    a  place 
in    the  island    called    Bed  Flag  Bay  to     the    ship, 
then   lying   at    the    distance  of   fifteen   miles    there- 
from.     The   sloop   having  received  a   full    loading  of 
sugar,  to  .be  carried   on    board   the  ship,  proceeded 
from  Red  Flag  Bay  about  six  in  the  morning  for  the . 
ship,  in  charge  of  the  chief  mate  and  three  seamen 
belonging   to   thes^ip,    and   four  negroes,  labourers. 
The  sloop  was  sufficiently  manned;   and  if  the  mate 
and  the  other  persons  had  done  their  duty,  the  sloop, 
■    with  the  produce  on  board  thereot^  would  have  safely 
reached  .the   ship.     About  eight  in   the   evening   ^the 
mate  lay  down  to  sleep,  leaving  the  charge  of  tlie  watch 
to  one  of  the  seamen,  another  having  the  helm;    and 
soon  after  the  mate  went  to  sleep,  the  whole  of  the 
watch  on  duty  went  to  sleep  also.     The  sloop  being  left 
to  herself,  ran  ashore,  and  was  beat  to  pieces,  whereby 
part  of  her  loading,  was  lost,  and  the  residue  damaged. 
The  loss  arose  and.  happened  from  the  misconduct  and 
negligence  of  the  persons  so  on  board  the  sloop.     On 
the  17th  AprU^  while  the  ship  was  at  St.Kitts,  for  the 

purpose 


.1 

*  ^ 
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purpose  aforesaid,' four  seamen  of  the  ship  were  sent  1821. 
ashore  by  the  master  in  the  lohi?  boat  of  the  ship  to  """"" 
bring  on  board  a  hogshead  of  sugar,  then  lying  on  the       agaimt 

Maitlavb. 


iy  and,  having  put  the  hogshead  of  sugar  into  the 
boat,  by  their  mismanagement  the  boat  was  driven  on 
the  beach  and  wrecked,  and  the  hogshead  of  sugar  vas 
entirely  washed  out  If  the  boat's  cr^w  had  done  their 
duty,  the  boat  would  have  safely  reached  the  ship  with 
the  hogshead  of  sugar;  and  the' loss  thereof  arose  from 
the  misconduct  and  negligence '  of  the  boat's  crew. 
Upon  these  facts  the' arbitrators  awarded  in  favour  of 

the  plaintiff.        '     \  '    '  ■ 

'  •  ...        • 

Campbellj  for  the  plaintiff,  relied  upon  Busk  v.  Tke 
Royal  Exchange  Assurance  Company  as  an  authority  in 
point,  {a) 

Pollock^  contra.  Here  the  loss  has  happened  in  con- 
sequence of  the  negligence  of  the  crew,  who  are  the 
servants  of  the  plaintiff,  and  not 'by  perils  of  the  sea. 
Tliis  is,  therefore,  in  point  of  law,  *a  loss  happening 
from  the  n^ligence  of  the  assui'ed  himself;  and,  there- 
fijre,  the  underwriters  are  not  liable.'  In  Gregson  v. 
Gilbert  {b\  it  was  held,  that  where  a  loss  happened 
by  a  mistake  of  the  master,  it  could  not  be  considered 
a  loss  by  perils  of  the  sea.  And  Bidler  v;  Fisher  (c)  is 
to  the  same  effect.  In  this  case,' too,  there  was  a  breach 
of  the  implied  warranty  to  provide  a  master  and  crew 
of  competent  skill.     For  here'  they  were  not  sufiBciently 


(a)  2  B.  j-^.  73.  (6)  Manhall  on  Imturancc,  69a 

(c)  3  E$p.  67. 

*  vigilant. 
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]Qai.       yigUa^t;  oi^^i  in  cpnsequence  of  th^tt,  the  loss  hap- 
penqd^     Tait  v,  Z^i.  (a) 


Aw>(>TT  C«  J^     I  am  of  qpipion  that  the  plaintiff  is 
i^titlcid  to  recover.     Tb^  subject  of  this  insurance  was 
Y(^  t^pecial;  it  was  on  bpats   belonging   to  the  ship 
JBHt^tmidf  fuid  on  produce  in  the  said  boats,  or  in  any 
oUier  craft  employed  in  loading  the  ship  during  her  stay 
9X  St^Kitts.     No  doubt  thp  owner,  under  this  policy, 
expected  to  be  indemnified  against  the  loss  in  question. 
Th^  words  of  the  policy  arp  very  large,  and,  although 
it  may  appear  extraoi*dinary,  that    the    underwriters 
should  undertake  to  indemnify  the  assured  against  the 
Qegligeuc9  of  the  master  and  crew,  which  is  a  species 
of  mi^onduct  on  their  part,  yet  it  is  clear,  that  they 
do  so  in  the  case  of  barratry,  which  is  the  highest  spe- 
cies of  misconduct  of  which  the  master  and  crew  can  be 
guilty,     la  this  case,  the  immediate  cause  of  the  loss 
was  the  violence  of  the  winds  and  waves.     No  decision 
can  be  citedi  where,  in  such  a  case,  the  underwriters 
h^ve  been  held  to  be  excused  in  consequence  of  the  loss 
Ij^aviug  been  remotely  occasioned  by  the  negligence  of 
the  crew*   I  i^m  afraid  of  laying  down  any  such  rule ;  it 
will  introduce  an  infinite  number  of  questions,  as  to  the 
quantum  of  care  which,  if  used,  might  have  prevented 
the  loss.     Suppose,  for  instance,  the  master  were  to 
send  a  man  to  the  mast-head  to  look  out,  and  he  falls 
a^loep,  in  consequence  of  which  the  vessel  runs  upon  a 
fiKkf  or  is  taken  by  the  enemy,  in  that  case  it  might  be 
argued,  as  here,  that  the  loss  was  imputable  to  the  n^r- 

(a)  14  Eti,  481. 

ligence 


ife: 
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ligence  of  one  of  Uiq  crew,  and  th^t  tlje  underwj^ilers        |8^|. 
were  not  liable.     These,  and  a  variety  of  other  such       Zi 
questions  would  be  introduced,   in    case  oifr  opinion        •gmiHti 
were  in  favour  of  the  underwriters.   I  canqot  distioguish 
this  case  from  that  of  Bust  v.  The  Rpyal  Exohatig^  As- 
surance Company;    there,  the  immediate  cause  of  th^ 
loss  was  fire,  produced  bjr  the  negligence  of  one  of  the 
crew;   yet   the  underwriters   were  held   tq   be   liable- 
Here,  the  winds  and  wave^  caused  the  loss^  but  they 
would  not  have  produced  that  efifect,  unl^  th^re  had 
been  neglect  on  the  part  of  the  crew,     I  think  that  the 
underwriters  are  liable  for  (be  loss  that  ha^  arisen  in 
this 


Ba^lst  J.  Here^  the  loss  ^rose  from  t|)e  sloop  with 
the  goods  on  board  having  been  beat  to  piec^  by  the 
force  of  the  winds  and  waves ;  and  the  question  in  this 
c$am  i|»  whotller  the  underwriters  are  exonerated  from 

the  loss,  by  prqi(i|^  n^ig<9P9<;  ^  ^^  P^'^  ^^  ^^^  crew, 
although  the  damage  was  occasioned  by  the  perils  of 
the  sea.  It  is  the  duty  of  the  owner  to  have  the  ship 
properly  equipped^  and  for  that  purpose,  it  is  necessary 
that  he  should  provide  a  competent  master  and  crew 
in  the  first  instance ;  but  having  done  that,  he  has  dis- 
cbiiged  his  du^,  and  is  wt  r^ponsible  &>r  their  negli- 
geoce^  n^  betwecfli  bitn  and  the  v^^qrwriters.  If  that 
vcrp  opt  considered  tP  be  the  l^^w,  the  question  must 
hafe  frequently  «^i$cQ>  whether  there  had  beqn  proper 
care  and  attention  bjr  the  master  and  fnarioers.  It  is 
OQw,  bowcTer,  raised  almost  ibr  the  first  time.  I  am 
of  opinion,  that  in  this  case  the  underwriters  are  liable. 
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agmrui 


HoLROYD  J.  The  rule  of  law  is,  that  proxima 
causa  non  remota  spectatur,  and  here  the  proximate 
cause  of  the  loss  was  the  peril  of  the  sea.  The  question 
is,  whether  the  underwriters  are  liable  for  a  loss  pro- 
ceeding directly  from  a  peril  of  the  sea,  but  remotely 
from  the  n^ligence  of  the  crew.  The  underwriters 
engage  to  be  responsible  for  the  barratry  of  the  master ; 
they  therefore  engage  to  be  responsible  for  the  highest 
species  of  misconduct.  This  case  cannot  be  put  on  the 
ground  of  the  breach  of  the  implied  warranty  to  pro- 
vide a  master  and  crew  of  competent  skill.  It  is  suffi- 
cient, if  the  owners  provide  a  master  and  crew  generally 
competent ;  there  is  no  implied  warranty  that  such  a 
crew  shall  not  be  guilty  of  negligence.  I  therefore 
agree  with  the  rest  of  the  Court,  that  the  rule  for  set- 
ting aside  the  award  must  be  discharged. 

Rule  discharged,  (a) 

(a)  Sat  J,  WM  abttnt  at  Chtmberi. 


Saiurdayf 
iSTovmiAfr  5d. 


The   Kino    against    The  Inhabitants  of 

Hard  WICK. 


A  pauper,        TT^WO  justices  bv  their  order,  removed  John  Hintoru 

bemg  eighteen     X  ^  .  .  - 

yean  of  age,  his  wife  and  child,  from  the  parish  of  Stanton  Har-^ 

and  residing 

with  his  father,  court^  in  the  county  of  Oxfordj  to  the  parish  of  Hard'- 
militia  man,  wcJc  in  the  same  county.  The  sessions  confirmed  the 
^e  y«irs  as?  order,  subject  to  the  opinion  of  this  Court  on  the  foUow- 
DurineliS^.  ing  Case.     The  pauper  was  born  in  the  parish  of  Hard-- 

Tice,  he  sereral 

times,  when  on 

furlough,  and,  finally,  after  his  discharge  from  the  militia,  returned  to  his  father^s  house : 

Held,  that  by  his  so  remaining  separated  from  his  father*s  family  after  twenty-one,  he  was 

tinaniiprtidj  •Ubough  the  onj^nal  stptrntioo  was  not  voluntary  on  his  part. 

widf 
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widtf  and  resided  there  as  a  part  of  the  fiunily  of  his        1821. 
iatliery  who  was  a  settled   inhabitant  of  that  parish.      ^    „ 

.  '^  The  Kino 

In  the  year  1817|  when  the  paqper  was  18  years  of  age^        ngahut 

^  ,  Tlie  Inhabit- 

he  was  drawn  for  the  Oxfordshire  militia,  and  served  amor 
therein  for  five  years  as  a  ballotted  man ;  the  regiment 
during  the  whole  of  that  period,  being  embodied  and 
in  actual  service.  He  joined  the  raiment  in  1808,  and 
in  the  year  1809,  having  obtained  a  furlough  for  three 
weeks,  he  returned  to  the  house  of  his  father,  who  was 
still  residing  at  Hardwick^  and  lived  with  him  for  about 
a  Ibrtnight.  In  the  year  1811,  the  pauper  obtained  a 
second  furlough  for  a  fortnight,  and  went  again  to  his 
iaiber's,  who  had  removed  to,  and  was  then  residing  in 
tlic  parish  of  Stantofi  Harcourt^  where  he  remained  for 
about  twelve  days.  The  pauper  was  discharged  firom 
the  militia  in  the  year  1813,  when  he  returned  to  his 
father  in  Stanton  Harcourtj  who  gave  him  lodgings  in 
bif«  house  till  his  marriage.  Afler  the  pauper's  return 
from  the  niilitia,  and  before  his  marriage,  his  father 
gained  a  settlement  in  Stanton  Harcoiirt. 

CrosSj  in  support  of  the  order  of  sessions.  The 
poupcr  by  remaining  after  twenty-one,  separated  from 
his  father's  family,  became  emancipated :  Itea:  v.  €000* 
kameybome  (a),  Rex  v.  Roacfu  (b)  And  consequently  the 
sabsequent  settlement  of  his  father  was  not  communi- 
cated to  him.     He  was  then  stopped  by  the  Court. 

J3/f<^A,  contra.  All  the  cases  which  have  hitherto 
been  determined  on  the  subject,  as  to  the  emancipation 
by  separation,  are  cases  in  which  the  separation  was  volun- 

(o)   10  FmsI,  88.  (h)  6  7.  R.  947. 

Vol.  V.  N  tary 
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The  Inhabit- 
Hakowick. 


1821.  tiiry  at  first  on  the  part  of  llie  child.  That  was  s6  th 
Mex  V.  Caaohoneybome^  aiid  in  Rex  v.  Roach  there  i&  this 
dtstinctioh  also,  that  there  the  separation  commenced 
after  the  child  attained  twenty-one.  Those  cases,  therfe- 
JTore,  do  not  go  so  fat*  as  the  present.  In  Rex  v.  tValpole 
S?,  Peters  {a\  and  in  itex  v.  Starvrnx  (5),  which  are  nioiie 
siinilar,  the  distinction  iis,  that  there  the  paupers  voluti- 
iarily  enlisted  as  soldiers.  But  here,  the  original  separ- 
ation was  under  the  conttoul  of  the  law,  by  the  pauper 
being  ballotted  as  a  militia'  man.  This  therefore  is  like 
the  case  of  an  arrest  before  tAreiity-one  and  continuance  in 
prison  till  afler,  under  which  circumstances  it  could  not 
suirely  be  contended  that  the  pauper  would  be  emanci- 
pated. In  Rex  V.  JBroadhembwy  (c),  a  separation  by  force 
of  law  in  a  workhouse  was  held  no  emancipation,  and  Jtex 
▼•  Wcburn  [d)  shews,  that  thie  circumstance  of  being  in 
the  militia  is  not  alone  ah  emancipation.  The  origi- 
nal separation  being  therefore  in  this  case  compulsory, 
the  pauper's  settlement  will  follow  that  subsequently 
gained  by  his  father,  and  the  order  of  sessions  is  there« 
fore  wrong. 

Abbott  C  J.  The  rule  of  law  is,  that  every  new 
settlement  acquired  by  the  parent  is  communicated  to 
the  children  so  long  as  they  remain  members  of  his 
family ;  and  the  question  in  this  cas6  is,  whether  at  the 
time  when  the  father  gained  his  settlement  in  Stanton 
Harcourtj  this  pauper  remained  a  member  of  his  family. 
Now,  during  the  minority  of  the  child,  he  will  riemain 
almost  utider  any  circumstances   unemancipated ;   but 

(a)  Burr.  S.  C.  638.  (6)  5  T.  R.  670, 

(c)  «  Bott.  59.  (rf)  8T,R.  479. 

where 
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where  the  new  settlement  is  acquired  by  the  parent  after       iSJl ' 

the  child  has  attained  twenty-one,  it  will  not  be  com-        — 

,  The  KxNQ 

municated  unless  in  fact  the  child  continues  part  of  the        'VO'^C. 

...  The  Ittfatfl- 

fiunily.     Where  therefore,  at.  that  period  he  is  absent,        thti  8f 

employed  in  gaining  a  livelihood  for  himself,  or  serving 
as  m  this  case,  Iti  tlid  militiii,  I  thltlk  he  ho  tong^f  re- 
mains a  meinbef  of  th^  family.  In  the  prdscfilt  base, 
I  think  that  the  sessions  h^e  come  to  k  right  cdh- 
dnsioti,  in  deciditig  th&t  the  last  legal  settl^theiU  bt  the 
pauper  wto  ^  Hardwick. 

Batlby  J.  I  am  of  the  sallie  opinion.  If  A  titiild  b€ 
s^Mirated  frt>tn  his  father's  fdmily,  ahd  do^s  il6t  MUhl 
dll  ftftef  twetity-otie,  he  ceases  to  b£l  k  Member  of  that 
fidhily,  aiid  consequently  liis  seltlienietit  uill  not  itft^f 
twenty-me,  shift  with  that  df  his  father.  I  thitik,  fhei^e- 
fere,  that  the  sessiohk  Ate  right,  and  thtlt  this  tik^  \& 
hardly  distifigoishable  from  Rei  t.  Watpde  St.  Pm&s. 

HoLBOTb  J.  I  am  of  th^  skfne  opitlibh.  II16  did- 
tibctioh  between  a  cdmpulsbl'jr  atld  A  voltlntHi-y  ^pdi^- 
ttion  s^mft  to  itie  tt)  be  immtUeHal.  Tfa^  (^^  hiil^t 
fellow  the  same  rule  as  Rex  r.  Watpde  St.  PetA^a. 

Order  of  sessiohs  confirmed,  (a) 

fa)  Best  J.  was  alMent  at  Chambers. 
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jJ^J^JjJ^^  The  King  against  Seville  and  Others. 

^5!lStd  M^  'J^HIS  was  an  appeal  by  the  defendants,  who  were 
ofl^der  for  a  overseers  of  the  poor  of  the  township  of  Quick^  in 

miidemeanor  '^ 

oommitted  in      the  West  Riding  of  Yorkshire^  against  the  accounts  of 

bli  presence  in  .  . 

a  place  of  reii-  John  JRobinsofij  late  constable  of  that  township.  At  the 
and  carried  '  trial  it  appeared,  that  on  a  Sunday^  in  the  month  of  De^ 
magistrate^  and  ^^^^j  1819,  a  person  of  the  name  of  William  White* 
^wbyrecoff-  ^^  being  in  a  state  of  intoxication,  met  a  young 
J^^JJ^^Pf®"  woman  on  the  road,  and  on  his  attempting  to  take  liber- 
the  offence :       ties  with  her,  she  made  her  escape  from  him,  and  took 

Held,  thatthe  .... 

eipences  of        refuge  in  the  chapel,  where  divine  service  was  just  be- 

such  a  proee-  ° 

cttdon  were  not  ginning ;  he  followed  her  and  behaved  in  an  unbecoming 

monies  expend- 
ed by  him  in      and  rude  manner.     In   consequence  of  which   he  was 

uMof  Ut  """  taken  into  custody  by  the  constable,  (who  was  then  in 
tiiat  he  couW  ^®  chapel,)  and  the  chapel-warden,  and  was  the  next 
not  charge  them  j^y  by  them  taken  before  a  magistrate;  and  they  were 

m  hu  accounts  j     ^  -n  ^  j 

under  18  G.  5.    both  bound  by  recognizance,   to  prosecute  him  at  the 

C*    1  9*     Sm  4fe 

next  Wakefield  Sessions  for  a  misdemeanor,  wliich  they 
accordingly  did ;  and  he  was  found  guilty,  and  punished 
by  six  months  imprisonment  No  notice  was  ever  given 
to  the  overseers  or  other  inhabitants,  that  the  prose- 
cution was  intended  to  be  carried  on  at  the  expence  of 
the  township,  nor  was  it  mentioned  or  approved  of^  at 
any  meeting  of  the  inhabitants.  The  sessions  at  Wake^ 
Jkldy  where  the  indictment  against  Whitehead  was  tried, 
were  held  io  the  month  of  January^  1 820,  and  in  the 
March  following,  the  constable  regularly,  and  in  the  way 
pointed  out  by  the  act  18  Geo.  3.  c.  19.,  presented  his 
accounts  of  the  expenses  incurred  by  him  in  the  dis- 
charge 


SlTILLf, 
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charge  of  his  office  as  constable;  the  whole  of  which        1821. 
were  allowed,  except  the  item  of  18^  for  the  expenses        ^■■"" 

Hie  KiNa 

iDcarred  in  the  prosecution  of  Whiteheadj  the  allowance  af^amu 
of  which  was  negatived  by  a  large  majority  of  the  meet- 
ing of  the  inhabitants,  held  for  the  purpose  of  investi- 
gating  them,  upon  the  ground  that  it  was  not  a  charge 
which,  by  law,  the  constable  could  make  upon  the 
township.  In  consequence  of  this  refusal,  the  constable 
duly  apphed  to  a  justice  of  the  peace,  for  a  summons 
fi>r  the  overseers  of  the  poor  to  shew  cause,  why  they 
should  not  pay  this  sum ;  and,  upon  the  overseers  ap- 
pearing^ the  magistrate  made  an  order,  allowing  the 
wbfrre  sum  of  182,,  against  which  order  the  overseers  ap- 
pealed* Upon  hearing  the  appeal,  the  sessions  con- 
finned  the  order. 

£•  Aldenon  and  Blackbumey  in  support  of  the  order 
of  sesdons.  In  this  case  the  only  question  is,  whether 
this  &lls  within  18  G.  3.  c.  19.  s.  4.,  the  preamble  of 
which  recites,  that  whereas  constables,  &c.,  are  or  may 
be  at  great  charge  in  doing  the  business  of  their  parish, 
township,  or  place,  and  in  many  cases  are  not  suffici- 
ently indemnified  by  the  laws,  and  it  then  gives  a 
power  to  them  to  charge  in  their  accounts  ^^  all  sums 
■o'by  them  expended  on  account  of  their  parish,  town- 
ship, or  place,  in  all  cases  not  hitherto  provided  for 
by  the  laws  heretofore  made,  or  by  this  act."  Now 
these  words  are  very  large,  and  are  to  be  construed 
liberally  in  favour  of  a  public  officer.  By  13  and 
14  Car.  2.  c.  12.  5.  18.,  the  constable's  rate  was  created 
fcr  the  purpose  of  indemnifying  him  against  the  ex- 
penses of  relieving,  conveying  with  passes,  and  carrying 
TogaeAj   &c*  to  the  house  of  correction.     By  the  first 

N  3  section 
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I^TkT  tV^P^^^  p^^eyipiJ^  tp  commjftal,  qpp  pvovWed  for.  Now 
against  J,hc§p  4pc  tj)p  cj^p§  yvitjiin  the  >vorfls  "  prQvi(}c4  for  ^J 
tljg  }fiW5  hpretpfflip  ni^cje,  pr  by  tjji^  f^ct."  7 h^  ex- 
P?P§pa»  tl^pr.effjr^,  ^Ifjch  he  i»  fp  l)p  ;)llpwe,4  jg  cjiar^ 
W  1}I#  V^^fiH')??  »rp  fJifferpDt  frppi  tho§p,  Jh^y  mijst, 
tj^ferefcf^'  l^p  pf  t|)e  natiyr^  of  thoj?p  charged  in  tljis 
Of.ae,  JJpre,  tljg  f ppj>tj|ble  ^ja?  j^pii]g  the  bi|sine8i  pf  the 
t9)yi|sj)jp  ;  fpf  to  pfcsery^  t\\e  peace  of  the  tpwnsbjp 
w?5  h}.^  &§PPf  is!  ^Imty?  ?ud  the  breaph  of  the  peace  waj 
cpfpnjiJJfcl  jp  his  pf?§encp>  and  he  wa^  bound  pffipial!^ 
to  interfere     That  is  the  distinctipn  between  this  case 

and  ^f  It  l^^rdt  («)  Tliere,  the  brejfph  pf  the  peagc 
wgjj  co|i}fiii(ted  in  the  absenpe  of  thp  cpn^tablei  )vho 
was  afterwards  called  in.  Here,  too^  no  ij^liyidui}! 
wrong  was  inflicted,  as  there,  where  there  was  an  as* 
sa|ilt.  Pu(  here,  what  the  part^  was  taken  up  ^d  pro- 
secuted for,  was  an  indecent  brawl  in  the  chapel,  which 
was  a  general  qffence  to  all  the  toi^nship. 

LHHedale,  contr^  was  stopped  by  the  Court. 

AwfyfV  C*  J«  Tba  difficulty  in  this  case  is,  to  $b««r 
(h#t  it  wi§  the  bu$ines9  pf  the  township  to  prq^^utp  the 
in4iyi4ual,  whQ  in  (hi$  case  coinn^itted  the  offence ;  fQtj 
unless  it  be  clearly  made  out  to  be  the  busia^3  of  the 
^owqship,  it  is  impossible  that  the  ^ums  expenfled  by  the 
ppnstable,  in  this  c^se,  can  be  said  to  be  a  charge  in 
dping  the  business  of  tlie  pariitht  township,  or  place,  so 
a:^  to  bring  it  within  the  act  of  parliament.  Now  I  am 
aware  of  po  )aw  which  says  that  it  is  the  business  of 

4  parish  or  (pw^ship  to  cnte^*  into  such  prosecutions ; 

% 

(«)  12  J^,  4-  J.  522. 

and 
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and  I  am  therefore   of  opinion,    that  these   ex[^enses        ^^i\* 
OQ^t  not  to  have  been  allowed  by  the  sessions. 


BsTfL,j.j  J.     'f'hp  coF|sU(blf,  in  this  case,  ^qtec}  qcp; 
fectly  right  in  taking  the  offender  before  the  magistrate, 
bat  be  should  have  done  no  more,     fie,  however,  to- 
gether with  the  chapelrivarden,  enters  into  a  fecogni- 
laoce  to  prosecute,  having  no  authority  to  dp  so.    Now^ 
befiare  he  did  this,  he  shpulc^  have  considered^  whether 
he  i|^as  wi)|iDg  ^p  enter  into  such  a  recognizance  at  his 
own  expense :  anfl  if  not,  he  should  have  endeavoured 
to  ^ve  obtained  sopijB  authority  from  the  township^  in 
which  case  it  would  b^ve  been  different ;  but  not  having 
donp  80|  I  think  he  capnot  charge  these  sums  in  his  ac- 
oqapt,  p  monies  expended  on  ac^x)unt  of  the  toymship. 
Very  mischievous  con^eqpences  might  arise,  if  the  ^ct  of 
a  constable  could  thus  subject  the  towns))  ip  to  heavy 
law  expenses. 

HoLOOYQ  J.  I  am  of  the  same  opinion.  The  con- 
stable is  entitled  to  charge,  in  his  accoupts,  the  mopies 
expended  by  him  in  his  o0ice,  on  account  of  the  town- 
ship. In  this  case^  his  duty  was  completely  at  an  end, 
when  he  had  carried  the  offender  before  a  magistrate ; 
and  to  prosecute,  and  to  be  bound  over  by  recognizance 
to  do  so,  was  no  part  pf  his  duty.  In  this  respect,  how- 
ever, he  chosje  to  submit  to  the  authority  of  the  magis- 
trate, and  permitted  himself  to  be  bound  over.  But 
that  act  is  not  binding  on  the  township.  I  am  clearly 
of  opinion,  that  these  charges  do  not  fall  within  the  act 
of  parliament,  and  that  the  sessions  did  wrong  in  allow- 
ing them. 

Order  of  sessions  quashed,  {a) 

(a)  JM  J.  was  abieat  al  Chsmb^n* 

N4 


The  KiKa 
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1821. 


j/oiM%,  Xhe  King  against  The  Inhabitants  of  Alnwick, 

An  order  of  ^PWO  justices,  by  their  order,  dated  the  6th  August^ 

dfttadiitufi^  1814|  removed  Margaret  Walker^  a  pauper,  from 

fnwdnoimu  ^®  parish  of  Alnwick f  in  Nortkumberlandy  to  the  parish 

2*^^^^^?^  or  parochial  chapelry  of  Haydoth  in  the  same .  county, 

consequence  of  Qn  an  appeal  against  this  order  at  the  Michaelmas 


tbepMiper;       sessions  in    1820,   it  was  discharged,   subject  to  the 

snd  ft  oop  J  of  ^ 

such  order  and    opinion  of  this  Court  upon  the  following  case :    The 

indonenient 

was,  in  1814,  pauper,  at  the  time  the  above  order,  dated  6th  August^ 
eppeUraSTbut*  1814,  was  made,  was  extremely  ill,  and  in  such  a 
der notm-  '  ^**^  ^^  health,  that  she  could  not  be  removed  with« 
timoTitf^  out  danger;  the  execution  of  the  order  was,  there- 
^^^w;  fore,  suspended  by  an  indorsement  thereon-  in  the 
quently, in.      usual  form.     On  or  about  the  6th  September.  1814, 

1815,  imoCher 

part  of  tbe  order  a  copy  of  the  said  order  of  removal  and  indorsement 

and  indorse 

ment  eiecuted  was  delivered  to  and  served  upon  one  of  the  overseers 

^sdcoT^t  of  the  poor  of  Haydon^  by  a  person  sent  and  authorized 

^htfMf  1814°  by  one  of  the  overseers  of  the  poor  of  Alnwick,  such 

''^  'a'**     1  P®"^'*  "ot  then  having  the  order  with  him ;  and  on  the 

lanta.    The  4^  October.   1815,  another  part  of  the  oriirinal  order 

pauper  was  not  .  ^ 

cemofed  tUl       of  removal  and  indorsement  was  delivered  to  and  served^ 

1819,  when  an 

appeal  was  dulT  upon  one  of  the  overseers  of  the  poor  of  Haydon  by 
that  the  services  the  overseers  of  the  poor  of  Alnwick.  This  last -men- 
of^e  mpnai  ^j^^^gj  document,  so  served  on  the  4th  October,  1815,  had 
^Is^wm  "^t  been  executed  by  the  removing  justices  on  the  6th 
^tkrtfth*^*'  ^i^M5/,  1814,  but  was  executed  by  them  in  September 
peal  was  made     1815.     It,  however,  bore  date   the  6th  August,  J  81 4. 

in  time,  not- 

withstanding      The  order  originally  executed  was  not  at  any  time 
f.?t  ih^^^  to  ^y  ^1  ^"^  overseers  of  Haydon.    The  sus- 

pendon 


Aurwics. 
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jpeoskm  of  the  execution  of  the  said  order,  on  account        1821. 
of  the  sickness  of  the  pauper,  was  taken  off  in  August j       — — 

1819,  and  a  further  order  was   then  indorsed  by  the       aganut 

Thelnhibb. 

justices  on  the  order  of  removal  for  the  payment,  by       am  of 
the  overseers  of  Haydon^  to  the  overseer^  of  Alnwick^ 
of  the  sum  of  161/.  Hs.  5d«,  being  the  charges  proved 
upon  oath  to  have  been  incurred  by  the  suspension 
of  the  order  of  removal.      On  the  5th  of  September^ 

1820,  the  pauper  was  duly  removed  from  Alnwick 
to  H^ydofij  and  an  appeal  against  the  order  of  re- 
moral  was  entered  at  the  Michaelmas  sessions,  1820. 
When  the  case  was  called  on,  and  the  facts  above 
stated  bad  been  proved,  it  was  contended,  on  the 
part  of  the  respondents,  that  the  appellants  could  not 
be  beard,  as  they  had  omitted  to  appeal  against  the 
order  of  removal  within  the  time  allowed  by  law:  the 
49  6. 8.  c.  124.  5. 2.,  enacting,  that  when  the  execution 
di  any  order  of  removal  shall  be  suspended,  the  time  of 
cfqiealiDg  against  such  order  shall  be  computed  accord- 
ing to  the  rules  which  govern  other  like  cases  from  the 
time  of  serving  such  order,  and  not  from  the  time  of 
making  such  removal  under  and  by  virtue  of  the  same. 
The  Court,  however,  permitted  the  case  to  proceed,  and 
the  appeal  was  allowed. 

Manyatj  in  support  of  the  order  of  sessions.  The 
question  in  this  case  is,  whether  the  appellants  were  too 
late  in  making  their  appeal.  This  depends  on  the 
49  G.  3.  c.  124.  5.2.  which  enacts,  that  when  execution 
of  any  order  of  removal  shall  be  suspended,  the  time  for 
appealing  against  such  order  of  removal  shall  be  com- 
puted according  to  the  rules  which  govern  other  like  cases 
fixHH  the  time  of  serving  such  order,  and  not  from  the 

timt 


}86-  CASES  iH  Miqi^AiiL^AS  TERM 

1321.  t\m^  of  making  $Hch  removal,  i|n^^r  and  tjy  virtue  of 
tl^p  $^e.     The  question,  theflj  js,  when  w^  |;he  ord^r 

9im**'       served?    It  clearly  was  not  served  in  S^ptember^  1314. 

^tf  of  ^r  tb^t  wm  an  jpsnfficient  service  of  a  copy  only^  wi^h- 
'  *  o\k\,  f»h^wing^p  original.  If  or  w^  the  second  servicp 
gpq^ ;  fqr  t^ft^  ^^  «ot  a  duplicate,  tl^e  original  haying 
\^H  esf^Ute^  in  1B^5|  ^y  the  magistrates,  without  any 
fre^h  <gi^m|patiQp  p,r  er)qpiry.  |t  was  nothing  ipore 
tl^ap  a  copy,  T^ep  therp  |y^  np  valid  service  til}  the 
remqval  tf^  plac^ ;  ^^^  iq  (b^t  case  ^he  appeal  is  ii^ 

tiipe. 

Liffledalfi^  pootra.  |^  m^st  l^  admitted^  tl)at  thje  fir^t 
(l^rvi9P  w^s  in^^^\fXit ;  but  the  $^^pn^  yr&s  v^lijd.  The 
(}fite  pf  §p  pYjdi^v  ^  immatpria].  Jp  ^f  v.  Brin^ton  {a\ 
\\  was  in  blftqj^  ^ml  y.ef  the  or4pr  WAS  brfd  to  be  gqpd. 
The  rp^e  pircpimtaqpei  (^erefor.e,  that  this,  which  was 
pxpqfted  ip  Qotober^  )8L5j  )^^^  ^nt^pedently  dated^  will 
ngl;  yiti^ff?  !(•  1%  y^'^h  tli^refpre,  ap  original  order,  which 
fjjay  be  d^pn^ed  tp  be  an  order  copiing  frqm  the  proper 
^ut})prityf  }t  \ra§  not  necessary  ^hat  the  niagistrates, 
who  wprp  perf^^tly  wtsU  acquainted  with  the  case^  should 
h^ar  \\i^  $^e  facts  prpved  pyer  again.  Then^  if  sp, 
the  appeal  should  have  been  in  ISljS^  and  is  now  too 
late. 

ApBpTT  C.  J.  Tj^e  objectipn  made  herp  to  the  judg- 
mpnt  pf  the  Court  of  Quarter  Sessions,  is,  that  they  have 
alloyvecl  this  appeal^  when  in  pofnt  of  law  ^he  appellants 
wpre  not  pntitlpd  to  it,  not  having  appealed  within  the 
time  allowed  by  law.     That  question  depends  entirely 

(o)  2  N9L  184. 

upon 


/ 
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ii{)oi|  ^be  Yalidity  of  the  service  of  the  orcier.     NoW|        ig^i. 
tfajKt  serFice,  in  order  tQ  be  valid)  n^us^  l)e  either  by  df^       ■ 
livcfy  fif  the  orcjer  itwlf,  pr  hy  leavjng  ^  popy  of  the        agt^km 
orflery  and  «t  tl^e  wipe  time  producing  the  priginal.     It    '^^n^'lrf^' 
u  i^mit;^  that  tb^  s^ryi^  iix  1 8 1 4  wf^K  dpfecf ive  |  but      Almwick. 
xhm  ii>  181^  there  was  a  second  cefvipo.     Npwj  if  tha^ 
W4$  t)^  servip^  of  fi  copy,  it  was  t>0d,  |br  \\k9  s^^qh)  ra^fr 
squ  as  ritif^ted  the  pr^vfp^s  service.     It  is,   h^wevev, 
CQiit^ncli^c},  tl^at  fhia  W4fi  tl^P  service  pf  a  PW  Pfigi^*! 
Qfder.    But  jf  1^  wpr^  ^)  hpjd  tb^t  ^  l)e  h>9  we  ^hpuldi 
as  i^  seeius  tp  pi|^  give  tp  it  an  effect  no|  iq^qded  by  tbf 
jUltip^  wbp  ^epul^  it ;  fpr  }f  they  hq4  in^nded  \\  f^ 
a  pefT  pF4er,  t|iey  wpul4  h^^  given  tq  it  a  d»t^  fiorffr 
sponding  with  the  time  of  i^  ^ifeqitiqp,     \  {l^inj^  (])|(( 
they  never  could  have  intended  it  as  a  new  order,  but 
V^  V  W  wAeR^fa^  )Wpy  pf  fhpir  fori^ei  prcji^r  5  pnd 
t)ij|t  tbe  Coiirt  «f  Scions  wp^p  right  jn  sq  ^rpa^jng  it. 
Jp  (^  view  of  the  pasp,  it  i§  cje^r  liha);  {>o^h  seryjces 
foe  defpftjye,  pnd,  pqnspQUp^^rty^  t^pt  \\i^  pppp^  w^  jp 
t^e^  9Xid  thp  prdeif  of  S^^ions  is  therefore  rig^tr 

Order  of  Sessions  oonfiioBed. 


Davey  4nd  Utl)tjr3  against  Prpnd^^qrass.      iwjday, 

'  '         • '  -  November  5ih, 

"pkEC^L.  A  RATION    in  debt  on  a  surety  bond,  exe-  it  is  not  any 
cuted  by  the  defendants,  conditioned  for  the  puy-  f^^^^^tJJL^'l' 

-J  '  r^4      to  an  action  on 

mcnt  within  one  month  after  demand  of  such  balance,  abo^d  against 

'   «  surety,  that 

not  exceeding  the  sum  of  500/.  as  upon  the  settlement  byapauol 

"^  ^     ^  agreement  time 

of  accounts  between  the  plaintiffs  and  Saimitl  Praider*  has  been  given 

to  the  principal, 

grass  and  James  Peter  PrcndergrasSy  should  appear  to 
be  due  from  the  laUer  to  the  former  for  coals,  to  be  de* 

livercd 
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1821.        livered  by  them  to  the  said  &  and  J".  P.  Prendergrass. 

■"■"""       Breach,  non-payment  of  the   said  sum  after  demand. 

asamsi  The  defendants  craved  oyer  of  the  bond,  and  pleaded, 
first,  non  est  factum,  and  second,  a  special  plea  m  bar, 
that  the  plaintiiSs  had,  by  parol  agreement,  without  the 
privity  of  the  defendants,  given  time  to  the  principal 
debtors  to  pay  by  instahnents,  and  had  taken  a  warrant 
of  attorney  to  pay,  by  monthly  instalments  of  1002. 
each,  a  balance  of  1099/.  95.,  found  to  be  due  from 
the  latter  to  the  former,  upon  an  adjustment  of  accounts 
for  coals  sold  and  delivered,  with  a  power  of  issuing 
execution,  in  case  of  default  of  payment  of  any  one  in- 
stalment when  due.  To  this  last  plea  there  was  a  de^ 
murrer  and  joinder  in  demurrer* 


fV.  H.  Matde^  for  the  plaintiffs.  The  question  in  this 
case  is,  whether  giving  time  to  the  principal  is  a  defence 
at  law  to  an  action  on  a  bond  against  the  surety.  There 
are  a  great  variety  of  authorities  which  no  doubt  may 
be  cited,  where,  in  bills  of  exchange,  giving  of  time  to 
the  acceptor,  will  discharge  the  drawer :  and  so  also  in 
cases  of  bail,  giving  time  to  the  principal  discharges  the 
bail ;  but  no  case  can  be  found  in  which  such  a  defence 
has  been  pleaded  to  a  bond.  In  DonneUy  v.  Dunn  {a) 
it  was  held,  that  bail  cannot  plead  the  bankruptcy 
and  certificate  of  their  principal,  to  an  action  of  debt 
upon  a  recognizance  of  bail ;  and  in  Btdieel  v.  Jbr- 
rold{b)f  which  was  a  similar  action  of  debt,  the  defence 
pleaded  was,  time  given  to  the  principal,  to  which  there 
was  a  demurrer ;  and  in  the  Court  of  Exchequer,  judg- 
ment was  given  for  the  plaintiff,  on  the  ground  that  this 

(<i)  2  ^  4*  p.  45*  {k)  Not  reported. 

could 
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could  only  be  taken  advantage  of,  by  an  application  to        1821. 
the  equitable  jurisdiction  of  the  Court,  and  this  judg-        — — 
ment  was  successively  affirmed,  both  in  the  Exchequer        against 
Chamber  and  in  the  House  of  Lords.     In  giving  re- 
lief on  bail-bonds,  the  Courts  proceed  on  the  equitable 
jurisdiction  given  them  by  statute  4  and  5  Anne^  c.  1 5. 
5.  20. ;  but  that  is  not  done  by  plea,  but  by  summary 
application  to  the  Court.    Suppose  an  action  of  debt  on 
bond,  brought  for  the  benefit  of   an  assignee,  in  the 
name  of  the  obligee,  and  a  plea  of  a  release  by  the 
obligee,  the  Court  might,  perhaps,  on   a  proper  case 
being  laid  before  them,  order  the  plea  to  be  taken  off 
the  file,  but  they  would  not  allow  the  facts,  if  replied, 
to  be  a  sufficient  answer  to   the  plea.      The  cases  of 
bills  of  exchange  depend  entirely  on  the  law-merchant, 
and  are  quite  distinguishable.     Burke^s  case,  mentioned 
in  Ei^lUh  Y.  Darley  {a)j  was  a  case  in   equity.     The 
pracUce  erf*  granting  injunctions  in  courts  of  equity,  in 
these  cases,  is  also  an  authority  to  shew,  tliat  this  is  not 
a  good  defence  at  law,  and  no  such  plea  as  the  present 
can  be  found  in  any  of  the  books  of  entries. 

Chittyj  contr^  The  circumstance  that  courts  of 
equity  have  it  in  their  power  to  give  more  extensive 
relief  in  these  cases  than  courts  of  law,  will  satisfactorily 
account  for  the  fact,  that  most  of  these  decisions  have 
been  upon  cases  in  equity ;  for  in  equity  the  Court  can 
direct  the  securities  to  be  delivered  up.  The  principle, 
however,  upon  which  the  decisions  go,  applies  equally 
to  a  court  of  law.  It  is  to  be  found  laid  down  in  NeS" 
heU  y.  Smith  (&),  and  it  is  this,  that  where  the  agreement 

(a)  S  £.  4-  P.  62.  (6)  2  Bro,  Ou  Ctu  581, 

with 
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1821;        with  the  principal  alters  the  situation  of  ^he  security,  bjr 
"^  postponing  the  time  of  payment,  the  surety  is  l-cleksed 

ogoftwr  from  his  liability.  Samuel  v.  ftowarth  (a\  Law  v.  East 
India  Company  (6),  and  a  variety  of  other  authorities, 
ibay  be  cited  also  to  the  same  point.  It  must  be  ad- 
mitted, that  the  cases  in  courts  of  common  lawj  are 
questions  arising,  for  the  mdst  part,  on  bail-bonds,  as 
Rex  V.  Sheriff^  of  Surrey  (c),  Thomas  v.  Young  (d),  J3iWf- 
/ieldy.  Toa)er{e\  Croft  v.  Johnson,  {f)  In  Moore  ▼. 
Baamaker  (g),  Gibbs  C  J.  says,  "  The  principle  was 
first  adopted  in  the  Cburt  of  Chancery,  that  if  a  cre- 
ditor gives  time  for  paymetit  to  his  principal  debtor, 
without  giving  notice  to  the  surety,  the  latter  remains 
no  longer  liable  to  the  debt."  And  he  then  addsj  "  The 
courts  of  law,  in  late  days,  have  acted  on  the  same  prioci^ 
pie  in  cases  of  bail/'  So  that  it  should  seem  that  learned 
Judge  treats  it  as  a  principle  which  could  be  extoided 
properly  to  courts  of  law.  Now  that  principle  ought 
US  be  extended  to  this  case ;  for  otherwise  the  obligor 
and  obligee  might  combine  together  to  defraUd  the 
surety.  In  Orme  v.  Yot^  (A),  this  very  point  cattle  bt^- 
fore  Gibbs  C.  J.,  but  was  not  decided.  He  also  cited 
*  Beadle*^  case  (i),  and  Grenningham  v.  Btver.  [k) 

Abbott  C.  J.  Looking  at  tlie  nature  of  the  Seclirtty 
in  this  case,  it  is  impossible  to  say^  that  the  surges 
sustained  any  prejudice  by  what  has  taken  place,  for^  if 
the  first  100/.  was  not  paid,  immediate  execution  itiiglit 

(a)  3  Meriv.  272.  (b)  4  Fes,  824. 

(c)   1  Taunt.  159.  (c/)  15  East,  617. 

(e)  4  TaufU.  456.  (/)  5  Taunt.  3 Id. 

(ri  6  Taunt,  382.  (A)  HoU,  N.  P.  a  84. 


(0   3  Lton,  I59i  (*)  Cro.  JBHx.  396. 


have 
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have  issued,  and  it  could  not  have  bectl  set  ilside.     The        1821. 
grocmd,  however,  of  my  opinion  in  this  cASe  is,  thAt        fy^^ 
cenend  rule  of  the  common  law  which  requires  that  the-       ogaintt 
obligation  created  bj  an  instrument  under  settl,  bball  be 
disoharged  by  force  of  an  instrument  bf  equd  tUliditjr. 
The  operation  of  that  rule  is,  indeed,  soitietimes  suth, 
as  to  make  it  imperative  upon  a  court  of  eqtiity  to  in- 
terpbbe  and  grant  relief,  but  it  by  tid  means  ibllot^^, 
that  the  rule  of  law  is  to  be  broken  down,  because  a 
Court  having  jurisdiction  of  another  kind,  will  inter- 
pose where  there  is  a  particular  case,  in  which  the  rule 
of  law  may  be  found  tb  operate  harshly.     There  is  great 
objectiou  to  a  court  of  law  taking  upon  itself  to  act  as  a    ^ 
isourt  of  equity,  because  they  have  not  the  mean^  of 
dcMUg  tbat  fiill  and  ample  justice  which  the  particular 
case  may  require.     We  ought  not,  therefort^,  to  inter- 
pote  in  a  matter  which  seems  peculiarly  to  belong  to 
the  jnriidiction  of  a^  court  of  equity.     If  a  parol  agree- 
ment is  entered  into  to  give  time  to  the  parties,  sup- 
posing  it  not  the  case  of  a  sariety,  but  simply  the  case  df 
M.  common  bond  conditioned  for  payment  of  money  at 
a  cotain  day,  it  will  not  prevent  the  party  from  pro-    * 
ceeding  at  law  immediately,  whatever  the  consideratioh 
fi>r  the  delay  may  be.     And  if  that  be  so,  how  can  the 
giving  of  time  to  a  third  person  by  such  an  agreement, 
prevent  the  obligee  of  the  bond  from  proceeding  at  law 
againat  the  surety.     Tliere  may  indeed  be  such  a  con- 
sideration for  the  agreement,  as  may  induce  a  court  of 
equity  to  direct  that  the  party  shall  not  proceed  to 
inforce  his  remedy  at  law.     But  a  parol  agreement  of 
this  nature  can  never  operate  to  controul  the  obligation 
cf  this  bond  in  a  court  of  law.     The  decisions  which 
have  taken  place  in  the  courts  of  equity  in  cases  of  this 

natur^ 
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1821.  naturej  have  id  ways,  as  I  understand  them,  proceeded 
on  the  notion,  that  at  law,  the  thing  prayed  for  conld 

agairui  not  be  done.  Bills  of  exchange  stand  upon  a  very 
different  footing,  there  the  law  merchant  operates,  and 
the  courts  of  law  decide  upon  them  with  reference  to 
that  law.  Guaranties  for  the  payment  of  debts  are  not 
in  general  instruments  under  seal,  and  there  is  no  strict 
technical  rule,  which,  as  to  them,  prevents  a  court  of 
law  irom  looking  to  the  real  justice  of  the  case.  The 
cases  of  bail  and  replevin  bonds  are  provided  for,  by 
acts  of  parliament  giving  to  the  court  an  authority  over 
them.  But  in  both  these  cases,  the  jurisdiction  is  exer-^ 
cised  always  upon  special  application  founded  upon 
affidavits  and  not  upon  plea.  A  recognizance  of  bail 
stands  upon  a  different  ground  from  bail  bonds  as  to 
the  jurisdiction  of  the  court.  There  the  jurisdiction  is 
not  founded  upon  statute,  but  upon  a  general  authority 
in  the  Court,  to  see  that  an  improper  use  is  not  made  of 
its  own  records.  Therefore,  in  that  case,  as  well  as  in 
the  case  of  bail  to  the  action,  and  of  bail  to  the  sherifl^ 
if  the  Court  sees  that  an  improper  use  is  attempted  to 
be  made  of  the  security  which  the  party  has  given,  it 
immediately  interferes.  And  that  also  is  always  done 
upon  special  application  to  the  Court,  upon  affidavits 
setting  forth  all  the  circumstances  of  the  case.  In  the 
case  of  Btdteel  v.  Jatrold  in  the  House  of  Lords,  which 
has  been  referred  to,  in  which  an  attempt  vf^&  made  to 
put  the  matter  on  the  record  by  way  of  plea,  it  was  held, 
that  it  was  no  bar  to  the  action.  So  in  this  case,  which 
appears  to  be  the  first  of  the  kind  brought  before  this 
Court,  although  similar  cases  must  have  occurred  very 
frequently,  I  am  of  opinion  that  we,  deciiiing  on  l^al 
principles,  are  bound  to  say,  that  this  plea  is  no  answer 
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tbe  plftiiuiff'f  action.    There  must,  therefore,  be  judg-       1821. 
t  far  the  phintiC  r 

HoLBOTD  J.  (a)  .  I  think  thmt,  in  this  case,  the  plea 
is  aot  good  in  law.  TTbe  drcnmstanoes  there  stated 
ncitber  amoimt  to  a  performance  of  the  oonditicm,  nor 
lo  a  legal  excuse  for  non-performance  of  it*  The  bond 
vhidi  has  been  execated  by  these  two  sureties  is  oon- 
ditiooed  for  the  payment  of  any  balance  not  exceeding 
500L  that  may  be  due  for  goods  sold  upon  credit  to 
two  other  persons,  within  one  calendar  month  after  de- 
mand made.  The  efiect  of  the  plea  is,  that  an  unrea- 
sooaUe  time  was  given  to  the  original  dditors,  and 
that  a  warrant  of  attorney  was  taken  for  that  purpose, 
hanng  been  given  in  pursuance  of  a  parol  agreement 
Sadh  an  agreement,  and  the  taking  of  the  warrant  of 
ff  in  my  opinion,  does  not  constitute,  in  law,  a 
of  the  original  debt,  nor  an  annihilatioo  of  it 
The  mere  giving  time  by  parol,  without  consideration,  is 
not  even  binding  on  the  party  himself.  In  this  case^ 
there  seems  to  have  been  some  consideration  for  the 
tisM  given,  namely,  the  giving  the  warrant  of  attorney, 
whUk  would  give  the  plaintiff  a  debt  of  a  higher  na- 
tnc^  fay  aUowing  a  judgment  to  be  entered  up  in  case 
ef  mm  piyinem  of  the  first  instalment  That  certainly 
WM  a  good  QonsideratioQ  for  the  forbearance.  But  the 
mmtdy  giving  an  engagement  that  a  man  shall  not  sue 
far  a  limited  time^  b  not  a  release  in  law  of  the  ori- 
gins! dAL  An  agreement  th|it  a  man  shall  not  sue  at 
all,  with  a  good  o(msideration  for  it,  amounts  to  a 
rdease^  and  would  be  an  annihilation  of  the  original 

(•)  Boyby  J.  ww  abwiit  at  Cbanibfrf. 

VouV.  O  debt; 
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1821.        debt;  but  an  agreement  to  give  a  limited  time  to  pay 
.   •  the  debt,  as  in  this  case,  does  not  destroy  t)ie  original 

a^iiiU  debt,  nor  the  liability  to  the  payment  of  it.  The  original 
debt,  then,  remains ;  and  by  the  condition  of  this  bond, 
the  obligors  are  bound  to  pay  within  a  month  after  dc* 
mand  made  of  them.  There  is  bo  perfbrroanoe  of  the 
condition  of  the  bond,  nor  any  release  of  the  original 
debt.  None  of  the  circumstances  mentioned  in  the  plea 
amount  to  a  performance  of  the  condition;  if  they 
could,  the  condition  would  then  be  considered  as  pei^ 
formed,  and  the  defence  would  be  good  in  law.  But 
that  is  not  so ;  the  whole  defence  set  up  arises  upon  a 
parol  agreement.  Now,  suppose  to  that  parol  agree- 
Blent  the  obligors  had  been  parties,  and  the  oUigecs 
bad  stipulated  that  they  would  not  sue  on  the  bond, 
still,  unless  that  agreement  was  of  as  binding  effect  as 
the  bond  itself,  it  would  avail  nothing ;  for  a  mere  parol 
i^^reement  cannot  be  pleaded  in  bar,  unless  by  operation 
of  law  it  amounts  to  the  performance  of  that  which 
is  the  subject-matter  stipulated  for  by  the  condition. 
Neither  of  these  casea  exist,  from  the  circumstances 
which  have  been  pleaded  in  this  case;  and,  therefore^  I 
think  this  plea  does  not  amount  to  a  defence  in  law. 
All  the  cases,  or  nearly  so,  upon  this  sulgect,  except  casea 
on  bail-bonds,  in  which  this  Court  Mitertaina  a  sort  of 
equitable  jurisdiction,  have  been  cases  decided  in  eoiirts 
of  equity ;  and  I  think  that  the  very  principle  upon 
whidi  courts  of  equity  give  relief  is,  that  the  'drcuoH 
stances  under  which  they  give  relief  do  not  afloid  a 
good  defence  in  pmnt  of  law.  I  think  this  plea  is 
bad. 


Best 
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BaRJ«    I  Ml  ite  of  •piniuii  Ikat  ibis  iricft  n  baiL       IMI, 
The  cs8»  which  h^t  be«B  rcfcntd  i^y  v  hsvtaig  ben       ^^ 
draidfd  in  the  Cwn  of  Kxch«q\i^^  and  feiaUy  »»  ^  p   ''^^ 
Hmiie  cf  IiQrc|%  Jippearir  to  QMw  in  peinflipkw  tp  bo  ifan 
dsive  of  the  present  case.     That  being  tbt  ciifi  of  ft 
rt4^)gnizaiic^  of  bail,  th^  Court  bad  a  right  to  interfere, 
with  respect  to  tlie  use  made  of  that  recognizance,  being 
otoe  of  their  own  records,  in  a  manner  in  which  they 
ipoald  not  interfere  in  an  action  upon  a  bond  ;  but  that 
circuBtttanoe  made  no  diiFerence  in  the  decision.   It  was 
Aere  decided,  that  the  giving  time  to  the  principal, 
•Itbeogh  the  party  might  he  relieved  by  the  equitable 
jmrndictioii  of  the  eooft  in  whiclv  the  Focognisanoe  of 
bail  was  taken,  cooM  QQt  be  pkoiM  in  answer  tn  the 
action.    It  is  also  perfectly  clear,   that  no  delay  on  the. 

pait  «f  the  <:reditoC|  ip  calUpg  upoi^  ^  p<3n«qpai  4et>tor 

to  payi  iriUy  'm  i^  conn  of  Uiw,  4is^t^MPge  the  Me^rity. 

la  Ae  cm  of  the  Tr^  Nmo^tim  Conqia^ff  t*  Hm^ 
t^[(tk)f  it  is  there  seid  ^j  Lord  &knbo9^§^  that  oe 

aucb  delay  would  be  a  d^ciiaTga  of  the  s^Ufityi  V^  ppill 
0^  law^  ffom  m  obligation  of  (hi*  di^icriptioGU  f  h^  in- 
da^g^lHiQi  hy  givieg  fimher  tim^  iS|  in  this  (w«^  iQf 
ftinA ;  if  this  would  be  an  answer  u^  mi  aotisna  t?fi  e 
bond  in  a  eoort  of  law,  there  i«  nq  doiU^  W9  ^hwM 

Sami  HiunetQua  precedents  on  the  ivMior^f  ef  tl^ 
IP  which  it  had  been  so  decidad,  beoeuse  caaei  of 

kin4  iMft  beve  freqpeptly  occurred }  but  ^very  ii^ 
in.  whieb  relief  i#  given  by  a  oourt  of  equity,  i«  e 
(lacwM  egepwt  thia  aa  a  ^(99/^^  at  law.  I  mp  of  oni- 
oipoy  that  if  theaa  defi^d^fUi  f^^e  cutitle4  to  mjr?edrm» 
(hgr  iDuet  go  to  a  cour^  of  ec^^lty.  wher^  thfi  i^om  «wy 

(ff)  10  Eati,  31. 

O  2  con- 
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1821.  consider  every  circumstance,  and  judge  for  itself  whether 
"""""*  any  relief  can  be  afforded.  We,  however,  have  only 
agauut  power  to  decide  upon  the  legal  validity  of  the  instru- 
ment I  think,  therefore,  there  must  be  judgment  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Paihiubo&am. 


W.  J.  Richardson  the  Younger  and  Others, 
Assignees  of  the  Estate  and  Effects  of  Henry 
Wylie  and  W.  J.  Richardson  the  Elder, 
against  Campbell  and  Another. 


A  tnmiferof  R    HPROVER  for  a  ship.     Plea,  the  general  issue.     The 
•Hwto a Tendce         cause  was  tried  at  the  London  sittings  before  Mi- 


portla'which  choebnos  term,  1820,  when  the  jury  found  a  verdict  for 
^^^'i^  the  plaintiff  for  1989/.  damages,  subject  to  the  opinion 
▼aUd,  unlos      ^f  ^jjg  Court  on  the  followimr  case : 

copies  of  the  ^ 

bills  of  ule  are        A  commission  of  bankrupt  was  issued,  on  the  23d 

deliTered  to  the 

custom-house     December^  1817,  against  H,  Wylie  and  W.  «7.  Bichardsonj 

(^cers  in  that 

port,  within  a  of  Londonj  merchants  and  partners,  founded  on  a  suf- 
aftcr  the  sale,     ficient  trading  and  petitioning  creditor's  debt,  and  an 

act  of  bankruptcy  was  committed  by  both  the  bank- 
rupts on  the  22d  December^  1817,  and  the  plaintiffs 
were  appointed  assignees  under  the  commission.  On  the 
80th  December^  1816,  the  said  H.  Wylie  and  W.  J. 
JUckardson  the  elder,  together  with  the  other  plaintifi^ 
W.  J.  Richardson  the  younger,  were  the  owners  of  the 
ship  Sir  Alexander  BaU,  belonging  to  the  port  of  jLon- 
don.  W.  J.  Richardson  the  elder,  on  the  7th  SeptembeTf 
1815,  (he  being  then  a  part-owner  of  the  ship  Sir  Alex* 

ander 
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ander  BaOj)  duly  executed  a  power  of  attorney  to  his        1821. 

partner,  H,  Wyliej  to  sell  his  share  in  the  ship,  &c,  and 

execute  a  bill  of  sale  in  his  bchal£     A  bill  of  sale  of  the        agamti 

CAMmxx. 

ship  to  the  defendants  was  duly  executed  by  the  respec- 
tive parties  on  the  Slst  December^  1816;  and  another 
bill  of  sale  was  executed  on  the  21st  Jufy,  1817f  by 
the  said  W.  J.  Bichardson  the  younger,  of  part  of  the 
said  ship.     At  the  time  of  the  execution  of  the  bills  <^ 
sale,  the  several  parties  thereto  were  resident  in  the  city 
of  Londorij  except  W.  «/•  Richardson  the  elder,  who  was 
at  sea.     On  the  31st  December^  1816,  when  the  first  of 
the  above-mentioned  bills  of  sale  was  executed,  the  said 
£r.  Wylie  handed  over  to  the  defendants  the  original  bill 
of  sale^  which  had  been  made  to  the  said  W.  J.  Richardr 
9on  the  younger,  of  one  64th  part  of  the  said   ship, 
dated  28th  March^  1816.     At  the  respective  timte  of 
the  execution  of  the  bills  of  sale,  there  was  a  much  larger 
sum  of  money  due  from  JVylie  and  Richardson  to  the 
defendants  than  the  amount  of  the  consideration  ex- 
pressed in  the  bills  of  sale.     On  the  3 1st  December^ 
1816,  the  ship  was  at  sea  on  a  voyage  from  London  to 
Ha^ij  and  from  thence  to  RoUerdanij  under  the  directions 
oS  W^J.  Richardson  the  elder,  who  was  in  her,  and  who 
was  ignorant  of  the  said  transiers  till  the  ship  was  taken 
possession   of  by  the  agents   of  the  defendants.     The 
diip,  from  the  time  she  left  England  on  her  voyage,  in 
Aprilj  IS  16,  has  not  since  returned  to  the  port  oi Lon" 
doHj  or  any  other  port  in  Gieat  Britain.     No  copy  of 
either  of  the  bills  of  sale  was  at  any  time  delivered  to 
the  person  or  persons  authorized  to  make  registry  and 
grant  certificates  of  registry  in  the  port  of  Ijondon^  nor 
was  any  entry  thereof  indorsed,  on  the  oath  or  affidavit, 
upon  which   the  original  certificate  of  registry  of  such 

0  9  *  ship 
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diip  or  y^Bfiel  was  obiained,  nor  was  any  meftidranddm 
tliereof  made  in  the  book  of  iTgistcrs,  nbr  ^ms  any  notice 
thereof  given  to  the  commisttioucrs  of  the  customs  in  the 
port  of  London.  In  Junuartfj  161 7»  the  ship  arrived  at 
Ltghom^  under  the  command  of  the  said  W^  Ji  Riehard^ 
son  the  eldefi  And  was  shortly  afterwards  taken  pos- 
session of  by  Me^r«i  Flcidier^  Mi  Bean^  sind  C0.9  as  thto 
agents  of  the  defendants,  by  virtue  of  the  transfers  which 
had  been  made  to  the  defendants,  as  before  mentioned  ( 
a^d  pn  the  1 1th  December^  1817)  the  ship  was  sold  and 
assigned  by  Fietchei'y  M,  Uean^  and  Co.)  undct  a  power 
cif  attorney  from  the  defendants^  and  the  certificate  of 
registry  of  the  ship^  which  had  been  deposited  by  thli  said 
HC  J.  Richm-dson  the  elder  in  the  hands  of  his  Britmimic 
Majesty's  consuli  thereupon  remained  with  the  consali 
for  the  purpose  of  being  cancelled.  This  case  was  a^ 
gucd  on  a  former  day  in  these  sittings^  by  CampMl  fdr 
the  plaintiffs,  and  Puller  for  the  defendants!  and  thequet* 
tion  turned  entirely  on  the  construction  of  the  31  G4  8. 
C.68.  s,  16.  (a)     It  is  unnecessary  to  report  the  argu- 

raenis, 


(a)  Tlie  words  of  that  section  are :  '*  Proridcd  alwajft,  tint  if  aay 
ship  or  vecwl  shall  be  at  sea^  or  absent  from  the  port  to  which  she  belonip, 
St  the  time  when  such  alteratioh  in  the  property  thereof  shall  be  made  as 
albfesaid,  so  that  an  indonement  or  certificate  cannot  be.  immediately 
made,  the  sale,  or  contract,  or  agreement  for  the  sale  thereof,  shall,  not- 
withstanding, be  made  by  a  bill  of  sale  or  other  instrument,  in  writing,  as 
bit6fe  dirked ;  and  a  cofty  of  such  bill  of  sale  or  other  inalrumeiit.  In 
writing,  shaU  be  delivered,  and  an  entry  thereof  shall  be  indoned  on  the 
oath  or  affidavit,  and  a  memorandum  thereof  shaU  be  made  in  the  Book  of 
ReglsCers,  and  notice  of  the  same  shall  be  given  to  the  commissioners  of 
the  customs,  in  the  manner  hereinbefore  directed ;  snd  within  ten  days 
aAer  such  ship  or  vessel  shall  return  to  the  port  to  which  she  beloagp»  an 
indorsement  shall  be  made  and  signed  by  the  owner  or  owners,  or  some 
p^tton  legally  authorised  ibr  that  purpose  by  hhn,'  her*  or  Aem,  and  a 
|mthiie«f  ibsUbsdfUvcftdttattsonerbcrfuibffofsmeiitioiMd;  oth^iw 

wiio 


C^tumhu 
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inentsy  ina»mucli  as  tbey  are  advexted  to  in  the  juclg«  1821. 
ment  delivered  by  tlie  Court»  and  did  not  materially  -nkiua 
difler  from  those  which  were  urged,  upon  tiic  same 
pointf  in  the  case  of  Hubbard  v.  Johnstone,  (a)  The 
autborities  cited  on  the  part  of  the  plaintifis  were, 
Moss  V.  Chamock  (6),  Palmer  v.  Moxon  (c),  Dixon  v, 
Ewart  (iQ.  On  the  part  of  the  defendants,  Hubbard  v, 
Johmsione^  and  Hodgson  v.  Branone  {e\  were  cited. 

Cw\  adv.vult. 

Abbott  CL  J.  now  deliveired  the  judgment  of  the 
CourL  We  are  of  opinion  that  this  action  may  be 
maintainad.  The  question  is,  whether  at  the  time  when 
the  de&ndants  took  possession  of  and  sold  the  ship,  the 
title  thereto  was  vested  in  them  under  the  bills  of  sate 
executed  by  the  plaintiff,  W.  «/•  Richardson  the  younger, 
and  the  bankrupts,  or  whether  those  bills  of  sate  became 
invalid,  and  thereby  the  property  at  the  time  I  havfe 
mentioned  was  vested  in  the  plaintiffs.  There  is  no 
objection  to  the  sufficiency  of  the  bills  of  sale  in  them- 
selves :  the  objection  to  the  defendants'  title  is,  that  by 
their  omission  to  deliver  copies  of  the  bills  of  sale  to 
tlie  custom-house  in  London^  within  a  reasonable  time, 
the  bills  of  sale  became  null  and  void.     It  is  clear,  that 


ncfa  bOl  (^  sale,  or  contract,  or  agrtement  i^r  sAle  thereof,  ahall  be 
MMriy  ovil  And  vdid,  to  aU  intent*  abd  ptarpoaei  whatiocrer  |  and  ently 
tkcregfaliall  Iw  indoned,  and  a  memorandum  thereof  made,  in  the  manner 
hacialwfere  directed." 
(a)  3  IhwuU.  177. 

(c)  SM.^S.  4 J. 
{d    SMtricaU,SQ2 
(€)  9  Barn.  %  ^Id  •W7. 

Q  i  ftrea-* 
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1881.  a  reasoDable  time  for  deUvering  thoee  copies  had  long 
expired,  and  no  copies  ever  were  delivered,  so  that  the 
question  is,  in  efiect,  reduced  to  the  necessity  of  de- 
livering copies.'  We  who  heard  the  argument,  are  ail 
of  opinion  (a),  that  it  was  necessai^  to  deliver  diem, 
and  that  by  the  omission  to.  do  so,  the  bills  of  sale 
became  invalid  by  the  effect  of  the  34  G.  3.  c.  68.  $.  16. 
In  support  <^  the  defendant's  title^  and  against  the  ne- 
cessity of  delivering  copies,  the  decision  of  the  Court  ct 
Exchequer  Chamber  in  the  case  of  Hubbard  v.  JMn- 
stone^  was  cited  and  relied  upon.  But  there  is  a  ma- 
terial difference  between  the  two  cases.  In  that  caae^ 
the  ship  belonged  to,  and  was  registered  in  the  port  of 
Newcastle.  While  she  was  at  sea  on  a  voyage^  a  bQl  of 
sale  was  executed,  conveying  the  property  to  HMard^ 
who  resided  in  London.  The  ship  never  went  to  the 
port  of  Newcaakj  but  came  to  London^  and  was  there 
registered  anew  by  Hubbard  the  vendee^  at  the  custom- 
house in  London.  In  the  presoit  case,  the  ship  be- 
longed to  London ;  the  bills  of  sale  were  executed  in 
London^  and  the  defendants  were  resident  in  London^  so 
that  the  change  of  owners  would  not  occasion  a  change 
of  port.  In  the  former  case,  according  to  Mr.  TaunUnf% 
report,  the  opinion  of  one  at  least  of  the  learned  judges 
who  were  for  reversing  the  judgment  of  this  Court,  was 
grounded  entirely  upon  the  change  of  the  ship's  port ; 
he  being  of  opinion,  that  the  16th  section  of  the  statbte 
b  confined  to  the  cose  of  a  sale  when  the  ship  is  at  sea, 
and  does  not  cliange  her  port.  This  change  of  port 
appears  also  to  have  weighed  materially  with  the  other 
though  it  appears  that  some  <^  them,  and  paiw 

\m)  jlUoit  C.  J.,  Bi^J.,  Mid  Hoht^J. 

ticularly 


•>- ..  J 
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ticabuiy  lin  Amn  Wood^Am^t  the  MnuUiog  dausa       18^]. 

arthe  ted  of  Ihe  16th  lection^  must  be  confined  hi  con* 

ftmciion  to  the  omisBioD  dT  an  indoraeinenty  and  delivery 

o(  A^opj  thereof  withm  ten  days  after  the  ship's  return 

Hrker  portf  and  could  not  be  extended  to  any  of  the 

pmcudent  parts  of  die  section,  because  it  could  not  be 

extended  to  all  the  precedent  parts,  as  it  undoubtedly 

caoBitt.    In  the  present  case,  as  I  have  before  obserred, 

ibe  change  of  ownership  would  not  lead  to  a  change  of 

porl^  sod  the  present  case  is  not  one  of  those  in  which 

the  kgtslature  has  required  a  register  de  novo.    And 

supposing  ihe  words  **  alteration  of  property  in  the  port 

to  which  the  ship  belongs,"  as  they  are .  found  in  the 

15th  aectimi,  by  which  an  indorsement  on  the  certift- 

ente  and  delivery  of  a  copy  thereof  are  required,  to  be 

confined  to  a  change  of  owners  only,  without  a  conse- 

qaimtiel  dange  erf*  port,  we  think  it  clear,  that  if  the 

shqp  be  absent  fixim  her  port  at  the  time  of  sudi  change 

**  so  that  an  indorsement  on  the  certificate  cannot  be 

immediately  made,"  which  are  die  words  of  the  16th 

■ectioo^  the  ddivery  of  a  copy  of  the  bill  of  sale  is,  by 

thai  section,  substituted  in  the  place  of  the  indorsement 

en  the  certificate,  until  ten  days  after  the  ship's  return, 

and  die  omi|Bion  to  deliver  a  copy  of  the  bill  of  sale  is 

lo  be  followed  by  the  same  consequence  in  the  case  of 

an  absent  ship,  as  the  omission  to  make  the  indorsement 

and  deliver  a  copy  thereof,  if  the  ship  be  at  home.    In 

tjie  iSth  section,  the  clause  of  nullity  follows  imme- 

diatdy  after  the  requisition   of  the  indorsenaent  and 

delivery  of  the  copy  thereof,  and  is  itsdf  followed  by  the 

direction  to  the  officers,  to  which  tbenefftre  4^  ^p^.  90t 

apply  in  form,  as  in  reason  it  ought  not  to  apply.    The 

16th  section  b^pns  with  the  word  ^<  provfded  always," 

and 


CiMMllU. 
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1821.        and  evidently  contains  a  substitution  of  a  new  matter  in 
the  place  of  the  matter  previously  required  by  the  16th, 

4j^^        where  the   matter   so  previously  required  is   imprac- 
ticable; and  therefore,  even   if  the   16th   section  had 
contained  no  express  clause  of  nullity,  still  there  would 
be  strong  reason  to  say,  that  the  clause  of  nullity  in  the 
15th  section  should  be  drawn  down  and  applied  to  so 
much  of  the  1 6th,  as  contained  the  substituted  matter* 
But  taking  the  two  clauses  together,  and  seeing  that, 
by  the  very  form  and  frame  of  the  1  Sth  section,  the 
clause  of  nullity  applies  only  to  the  acts  of  the  parties, 
we  find  no  difficulty  in  saving,  that  it  may  be  so  con- 
fined in  the  16th  section,  although  it  follows  all  that 
is   therein  mentioned,   as  well  tho  acts  of  the   parties 
as  those  of  the  officers ;  and  that  it  may,  and  ought  to 
be  extended  to  all  the  acts  of  the  parties,  as  well  that 
act  which  is  mentioned  before  the  direction  to  the  officers 
occui's,  as  that  which  is  mentioned  after  such  direction. 
IC  this  be  not  the  true  construction  of  the  16th  section, 
in  a  case  to  which  that  section  will  apply,  if  it  be  not 
necessary  to  deliver  a  copy  of  a  bill  of  sale,  in  the  case 
of  a  sale  made  in  the  ship's  absence,  to  a  person  residing 
at  her  port,  tlien  it  may  follow,  that  the  ship  may,  for  as 
many  years  as  she  shall  continue  serviceable,  enjoy  the 
privileges  of  a  British  ship,  and  trade  as  such,  not  only 
from  one  plantation  or  part  of  the  king'n  foreign  do* 
minions  to  another,  but  also  from,  and  to  any  port  c 
Great  Britain,  except  her  own  port,  and  during  tl 
whole  of  this  period,  the  names  of  her  real  owners  w 
be  unknown  to,  and  undiscoverable  by,  the  officers  of  t 
government.     And  this,  as  far  as  it  extends,  will  be 
utter  contravention  of  the  policy  of  these  statutes,  t 
f]c(eat  (heir  object,  wliich  otyect  unquestionably  ww 

fwrn 
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iSaniish,  by  the  medium  of  registration,  an  accurate 
knowledge,  at  erery  instant  of  time  as  fiir  as  practicable, 
of  the  name  of  every  person  having  property  in  a  British 
tfatp,  in  ordet-  U>  secure  the  beticfits  of  that  tuuiotidl 
of  a  Aip  to  hit  iniijesty^s  subjects^  aild  to  l^x- 
forrigners  ftmn  pttHtdpating  in  ihem« 

Judgment  for  plftintifft.  (a) 


RlCSAEDSON 

affdtut 
Campikll. 


(HQ  tt  #|Mildl  M  tMl  cM  ttHi  thfe  A\p,  M  M  irriHl  il  l^om, 

to  IMMWOT  A  fM&  nu^  on  behalf  9^  otrtain  UMit^to  in 

for  cpmpensirtion  on  accouot  of  bcr  not  having  carried  a  quantity 

flf  iobacoo  fwhidi  had  been  ihippcd  at  Hayit)  tb  fiotlerdam,  agreeably  to 

MblrflftdiBg;  4ii(l  M  aMndulta'  agetfti  ireHi  abUgta  to  giir« airuritf 

la^Mwcr  tbif  claim,  and,  allarvrards,  under  the  ftntenca  of  the  Cofirt» 

to  paj  the  amount  thereof.      The   defendants*   agenti    had,   besides 

pit  !■  puntlinte  of  an  HfdH*  o^  a  i:on)t*«tent  dodrt  at  Leghorn,  A 

ilitf%  m  Ibt  lalv^  af  the  ship,  the  hariftg  betn  driTan  9H  sheia 

|b  a  gale  of  vind  bcfoie  she  waa  taken  possesion  of  by  them.     They 

had  aho  pod,  in  pursuance  of  an  order  of  the  court,  a  certain  sum  ror 

M  ««^  bfte  ca^b  Abd  th« tl«#.    And  thajr  Had  also  paid  dth«r  Hntis 

Ar  Imlthan*  md  ship-o^andlMV*  aaoAunts,  and  sundry  ship  disbi^rsemants, 

before  sbe  vas  teken  possession  of  by  them.    And  it  appeared,  further. 

<hat  dhe  ^eUn^iits  knew  o^  tfae  fact  dt  Ule  Vdyige  to  Rotttrdam  having 

Imb  ibartmiiii;  flir  ibt^  had  umcaUad  i  poUi:^  nriginaily  dMotod 

tttm  Btmti  to  RoUtrdamt  and  efibcted  aoother  from  Ha^ti  to  Afoka.    The 

Court  w^re  clearly  of  opinion,  that  the  money  paid  under  the  attachment, 

^  «lfa^,  and  the  ibaHflers*  wagM,  #ere  a  lien  on  the  shi|),  And  thit 

ia  ifaii—linlii  tberefiMrcb  wcm  endtWd  lo  daduot  tboia  mbbs  front  tha  piO' 

ends  of  the  sale  of  the  ship,  but  not  the  sums  paid  for  the  captain's 

vifH,  nor  tha  disbinrsements ;  and  the  verdict  was  reduced  accordingly. . 
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Murray,  Administrator  of  W.  Hope,  deceased, 
of  the  Goods  left  unadministered  by  James 
Murray,  deceased,  against  The  East  India 
Company. 


A«ump«t  will  A  CTION  against  the  defendants,  as  acceptors  of  four 
ofexdumge  bills  of  exchange*      The  first  was  for  8940/.,  and 

igainit  ft  trad- 

ingcorpontion,  dated  Fort  iS^.  George,  the  20th  January,  1 809,  drawn 
drftwingftnd  by  Keble,  the  secretary  to  Government;  payable  to 
^'j^^^    WiUiam  Hope,  Esq.,  three  months^  after  sight.     This 


*^ A^fwtr  of  ^^^  ^*^  directed  to  the  Honourable  Court  of  Directors 

•J**'™^  "^  for  affiurs  of  the  Honourable  United  Company  of  Mer- 

llKMriiuig  an  ^      '' 

•gent  to  de-  chants  trading  to  the  East  Indies,  in  London ;  and  it 

mand,  lue  for,  ° 

nconr,  «id  appeared  to  have  been  accepted  by  the  secretary,  by 

reoaivef  hj  aU 

lawful  waya  and  order  of  the  Court,  from  the  20th  July,   1809;  and  it 


,all  monies,  was  indorsed  by  James  Card  to  Davies  and  Card,  or  their 
jJ^Soew  and  <>rder,  and  by  the  latter  again  to  Barclay,  Tritton,  and 
eS^^'  ^-  '^^  second  and  third  bills  of  exchange,  which 
charge^  does     y^^^  f^,.  13  2(>0/.  and  1141/.,  respectively,  were  of  the 

not  authorise  '  ^         tr  j^ 

him  to  indorse   same  date^  payable  at  three  months'  sight,  and  precisely 

prindpaL 

In  an  action  by  an  administrator  upon  a  bill  of  exchange,  payable  to  the  testator,  but 
accepted  after  his  death,  it  was  held,  that  the  statute  of  limitations  begins  to  run  from  the 
time  of  granting  the  letters  of  administration,  and  not  from  the  time  the  bills  become  due, 
there  being  no  cause  of  action  until  there  is  a  partjf  capable  of  suing. 

An  agent,  having  money  in  his  hands  belonging  to  his  principal,  purchases  with  it  a  bill 
of  exchange,  which  be  indorses  specially  to  his  principal ;  the  latter,  at  the  time  of  the 
indorsement,  was  dead,  but  that  fact  was  not  known  to  the  agent :  Held,  that  the  property 
in  the  bill  passed  to  the  administrator  of  tlie  principal,  and  that  he  might,  therefore,  sue 
upon  the  bill  in  that  character :  Held,  filso,  that  the  administrator  was  only  entitled  to 
recorer  interest  upon  bills  accepted  after  the  death  of  the  testator,  from  the  time  of  demand 
of  payment  made  by  the  administrator,  and  not  from  the  time  the  bills  became  due. 

Where  the  declaration  stated  the  drawing  of  certain  bills  of  exchange,  and  their  accept- 
ance after  the  death  of  the  intestate,  the  granting  of  the  letters  of  administration  to  the 
plaintiff,  the  defendants'  liability,  &c. ;  and  tlie  defendants  pleaded  that  the  cause  of  action 
did  not  accrue  within  six  years,  to  which  the  plaintiff  replied  generally,  that  it  did  ac- 
crue within  six  years :  It  was  held>  that  the  replication  was  good. 

in 
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in  the  same  form  as  the  first.     The  fourth  bill,  which        1821. 
was  for  705/.,  was  dated  the  26th  August^  1 80li,  and  was        — — 
accepted  from  the   12th  April,   1810,  and  payable  at        against 
twelve  months'  sight  to  Messrs.  Binny  and  Dennisoriy  and      ComiMmy. 
indorsed  by  them  to  William  Hope,  Esq.,  or  order. 

The  declaration  contained  counts  on  the  first  three 
bills,  stating,  respectively,  the  drawing  of  the  bills ;  the 
acceptance  of  them,  after  the  death  of  William  Hope ; 
the  grant  of  administration   to  James  Murray^  on  the 
15th  February f   1812  ;  the  liability  of  the  defendants  to 
pay  to  James  Murray^  as  administrator,  according  to  the 
form  and  effect  of  the   bills ;    and  their   acceptance, 
and  a  promise  to  James  Murray,    as  administrator, 
aooordii^Iy.      Another  set  of  counts  on   these  three 
bills  stated,  the  drawing  of  the  bills  ;  the  acceptance  of 
them ;  that  neither  the  said  W,  Hope,  nor  James  Murray, 
nor  the  plaintiff,  nor  any  persons  as  the  personal  repre- 
sentatives of  W,  Hope,  made  any  order  for  payment  of 
the  bills ;  nor  had  the  money  been  paid  to  them,  or 
either  of  them :    the  grant  of  administration  to  James 
Murray,  on  the  13th  Tehnuiry,  1812;  the  grant  of  ad- 
ministration of  the  31st  October,   1814,  to  the  plaintiff; 
the  liability  of  the  defendants  to  pay  the  plaintiff,  as 
administrator,  on  request,   and  n  promise  accordingly. 
The  declaration  also  contained  a  count  on  the  fourth 
hill,  stating  the  drawing  of  the  bill ;  the  indorsement  by 
Binm/  and  Dennison ;  the  payees  ordering  the  money  to 
be  paid  to  the  said  W.  Hope ;  the  acceptance ;  the  grant 
of  administration  to  James  Murray ;  the  liability  of  the 
defendants  to  pay  to  James  Murray,  as  administrator, 
according  to  the  tenor  and  effect  of  the  bill ;  and  accept- 
ance^ and  a  promise  to  James  Murray,  as  administrator, 
accordingly*      Another  count  on  the  same  bill,  after 

stating 
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IQgl.        ft^tiog  thf  dmwipg  of  the  bill,  allied  that  Bmny  and 
,^  Dennisorif  after  the  death  of  the  said  IF.  Hape,  having 

oMtfKt  been  indebted  to  him  at  the  time  of  his  death  in  the  snm 
/Ccm«n^  mentioned  in  the  bill,  and  the  debt  remaining  due  and 
unpaid,  in  satisfaction  of  the  said  debt  indorsed  the  bill 
Ht  Madrnh  ordering  the  money  to  be  paid  to  the  said 
W*  Hope^  aod  remitted  the  bill  to  England  in  a  letter, 
addressed  to  Ha[^ ;  thut  after  his  death,  the  defendants 
iiccepted  the  Mil ;  that  afier  the  bill  was  due,  adminis- 
tratipQ  was  granted  to  tjbai^^  Murray t  whereby  the  said 
defendants  become  liable  to  pay  to  him,  as  adminis«> 
tr^tor,  on  request,  and  promised  payment  accordingly. 
Thd  decbratioq  coptwied  the  common  counts ;  and 
a  profert  of  the  letters  of  administration  was  sufcpoined. 
Flea,  non  assumpsit ;  secondly,  as  to  the  counts  on  the 
^rst  three  bills,  that  the  axnms  of  action  did  not  acoue 
within  fi^  years  before  the  commencement  of  the  action. 
Replication,  that  the  causes  of  action  did  accrue  within 
six  yei^rsy  &<^*  The  cause  was  tried  before  JbhoU  G.  J., 
at  the  sittings  i^er  TviniLy  term,  1819,  when  the  }ury 
found  a  verdict  for  the  plaintiff  for  the  principal  tum 
due  uppq  the  bills,  with  interest  from  the  time  they 
respectively  became  due  till  the  time  of  signing  final 
judgment.  Upon  a  motion  for  a  new  trial,  the  Ckuirt 
greeted  the  fact^  to  be  stated  in  a  special  case* 

The  four  biU«  of  exchangedeclared  upon  were  drawn  by 
order  of  the  governor  in  council,  at  Madrm^  in  the  umi«1 
fornjL  in  which  bills  of  exchange  are  drawn  upon  the  East 
Jndia  C^unpany  at  home  from  the  different  presidencies  in 
the  East  Indies*  They  were  severally  accepted  in  the  usual 
planner  by  the  secretary  to  the  Company,  by  cmlet  of 
the  Co^rt  of  Directors.  BilU  so  drawn  on  the  Com- 
pany are  always  accepted  in  this  form  by  the  secretaiy 

for 
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for  the  time  bciBg,  by  order  of  the  Court  of  Directorsi        1891. 
aod  being  so  accepted,  arc  paid  by  the  Cpmpanv.    The        — — 

MoftEAV 

defendants  have  paid  bills,  so  drawn  and  accepted,  to  agmnM 
the  amount  of  many  millions.  Mr.  Hope^  tb#  payee  of 
the  three  first  bills|  being  about  to  embark  (br  Lomdem^ 
remitted  them  in  a  letter  by  one  of  the  ships  in  the 
fleet  hereinafter  mentioned.  This  letter  was  Incloeed  In 
a  sealed  envelope,  addressed  thus :  ^*  Wm,  Hoptj  Esq.,  to 
the  care  of  JM»  Cardj  Esq.,  Lo^uiofu**  It  was  not  td- 
dressed  to  any  person  by  name,  and  was  ns  follows: 
**  My  old  friend,  you  will  find  inclosed  bills  as  follows, 
which,  when  cashed,  I  would  recommend  your  being 
particularly  careful  of.'*  The  letter  then  specified  the 
BCferal  Ulls  indoeed,  including  the  first  three  bills  men- 
tioned in  the  declaration  in  this  cause.  On  the  30th 
JbuMory,  1809,  Hope  embarked,  with  his  wife  and  fiimily, 
on  board  the  ship  Jang  Duchess  of  Gordon^  and  sailed 
with  a  lai^  fleet  of  East  Indiameti  for  Europe.  On  the 
I4th  of  March  the  fleet  encountered  a  hurricane,  and 
the  Jkme  Duchess  ^Gordon  perished  in  the  storm,  and 
Hope  was  drowned.  On  the  7  th  of  October^  1800,  Hope 
executed  a  power  of  attorney  to  Cardf  by  which  l|e  ap- 
pointed J.  Card  to  be  his  true,  certain,  and  lawfol  attor- 
ney for  and  in  bis  name,  and  to  and  for  his  proper  use 
and  behalf,  to  demand,  levy,  sue  for,  recover,  and 
receive,  by  all  lawful  ways  and  means  whatsoever,  and 
finom  ail  and  every  person  and  persons  whomsoever, 
whom  it  did  or  might  concern,  all  such  sums  of  money, 
debts,  dues,  goods,  cfiects,  and  things  whatsoever,  which 
then  were  and  should  be  and  prove  due,  owing,  pay- 
Mm,  or  belonging  to  him  the  said  fV.  HopCf  upon  or 
by  virtue  of  any  bill,  bond,  book,  or  upon  account  of 
trading  or  dealing^  or  upon  any  account  howsoever; 

and, 
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1821,  tt^  if  need  were»  to  call  to  account  all  penons  con- 
cerned in  the  premises ;  and  upon  receipt  and  recovery 
of  all  such  sums  of  money,  debts,  dues,  goods,  effBCts,  or 
other  things^  or  any  part  thereof,  sufficient  acquittances 
and  discharges  for  him  and  in  his  name^  from  time  to 
time^  to  make  and  give;  giving  and  granting  by  thmn, 
unto  his  attorney  full  power  and  authority  in  the  premises 
to  sue^  pursue,  arrest,  attach,  seizes  sequester,  implead, 
imprison,  condemn,  and  prosecute^  and  them  and  there* 
of  again  to  acquit,  discharge,  and  out  of  prison  to 
release^  also  for  him  to  appear,  and  his  person  to 
represent  in  all  t>r  any  court  or  courts,  or  other  places, 
as  demandant  or  defendant  in  any  suit  or  action,  or  by 
reason  of  the  premises ;  likewise  one  or  more  attor- 
nies  under  him,  to  set  and  substitute  and  ^ipoint, 
and  again  at  pleasure  to  revoke;  and  generally  to  do^ 
act,  and  perform  all  other  matters  and  things  in  and 
towards  the  premises  requisite  and  necessary,  as  fully 
as  Kimself  could  do,  if  he  were  personally  present. 
Jokn  Card^  who  was  at  Madras  at  the  time  when  the 
power  of  attorney  was  executed,  and  who  had  heiea  at 
one  period  in  partnership  with  Hope,  in  India^  soon 
after  sailed  to  England^  and  since  his  arrival  has  con- 
tinued to  reside  her^  and  has  been  in  partnership  with 
WUUam  DavieSf  under  the  firm  of  Dawes  and  Card. 
The  first  three  bills  of  exchange  vrere  not  indorsed  by 
Hope^  but  having  come  into  the  possession  of  Card 
after  H&pe^s  death,  were  indorsed  by  him  in  the  follow* 
ing  form.  **  Pay  Messrs.  Dames  and  Card^  or  their 
order,  per  procuration  of  WiUiam '  Hope.  —  J.  Card/* 
Thiese  bills,  when  due,  were  paid  by  the  defendants  to 
Bardthf^  Trtitonj  and  Co.,  then  the  holders  thereof. 
Before  Hope  left  Madras^  he  appointed  Messrs.  Binmf 

and 
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and  DennUonj  ofMadras^  his  agents,  to  manage  his  pri-        18S1. 

vale  affiun,  collect  his  property  there,  and  transmit  the       Mvallr 

«me  toLomtUmi  and  he  left  in  their  hands  a  government  .|.  ¥^ 

promisaory  note  for  1660  pagodas,  which  was  paid  by       Conpinj. 

them  at  the  treaamry,  and  they  received  for  it  the  fourth 

bill  of  cxdiange  mmtiooed  in  the  declaration.    Binny 

^idliemumm  indorsed  the  bill  specially  to  Hape^  and  re- 

Bitted  it  in  a  letter  addressed  to  him  at  Messrs.  Davies' 

and  Caritu     The  letter  came  to  Davies  and  Card,  in 

jfyrSf  181(^  was  opened,  and  the  bill  taken  out,  and  the 

name  **  W.  Hope"  was  indorsed   cm  the  bill.      This 

hOI  wns  paid  when  due  to  GUfn^  MUls  and  C!o.,  then 

the  holders  thereof.     On  the  ISth  Febnuny^   1812, 

letters  of  administraticm  of  the  effects  of  Hope,  with 

Ids  will  anneated,  were  granted  to^  James  Murray.  There 

^ere  no  execotors  named  in  the  will  of  Hope.    James 

Murrtnfdiei  on  the  10th  October^  1814,  and  <m  the  31st 

of  Octokr,  1814,  letters  of  administration  of  the  efifecta 

of  Hape^  madmimstered  by  James  Murray^  with  his 

will  annearfi  were  granted  to  the  plaintiff.    The  acticm 

was  oommenced  on  the  27th  of  August^  1816. 

This  caae^  which  involved  several  points,  was  argued 
on  a  former  day  in  these  sittings,  by  Campbell^  for  the 
plaintifl^  and  Thtdalj  for  the  defendant.  For  the  plain-* 
tiff  it  waa  contended,  that  assumpsit  was  maintainable  in 
this  case  against  a  corporation ;  for  a  corporation  esta- 
blished for  trading  purposes,  might  bind  themselves,  by 
accepting  bills  of  exchange.  BrcugfUony.  The  Manches^ 
ier  Water-Works,  (a)  And  this  power  of  the  defaidants 
to  draw  and  accept  bills  was  recognized  and  regulated 
bj  the  9  and  10  W.  3.  c.  44.,   and  the  53  Qea.  3. 

Vouyi  P  ^155., 
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1321.        c  155.,  s.  57  and  58.     In  Edie  v.  The  East  India  Cam- 
*"'""'        P^^yi^)^  i^  ^^  "^  doubted  that  an  actiop  i^KHild  lie 

Murray  ^ 

aeamti  agginst  the  Company  upon  a  bill  of  exchaf\g«.  As  iebt 
Camfmy,  vUl  not  lie  against  tb^  acceptor  of  a  bill  of  ex^aiigf^  aa- 
sumpsit  must  in  this  case,  otli^rwise  tb^a  will  b^  no  re- 
medy. For  tbe  defoidants,  upon  this  ppiotf  ii  ^H*  argued, 
that  although  they  had  undoubMly  tb^  power  jif  bipdii^ 
themselves  as  acceptors  of  bills  of  esLcbmige,  it  by  no 
means  followed,  that  tb^  r^edy  wbicb  the  law  gave  far 
the  breach  of  a  parol  promise^  would  apply  against  a 
corporation.  The  obj^jop  to  this  forin  of  action  wai» 
that  a  parol  promife  can  be  mad^  only  by  th^  memben 
of  the  oorporatton,  luid  that  tbe  individuals,  and  not  the 
body  corporate,  woidd  be  liable.  The  proper  remedy-  lA 
this  case  was  by  bill  in  equity.  Upon  this  poiatt  tbe 
Court  were  clearly  pf  (pinion,  th#t  wherever  an  apt  of 
parliapieiit  ^tliorizes  a  cq^poration  to  draw  md  aeoffit 
billsy  it  roust  be  talie9  ^  gi^^  t^  holder  of  tbosa  biUa 
the  same  rw^y  against  tbe  body  corporate^  as  tbe  law 
gives  in  o(her  ^as^  4|^pst  any  piirties  to  a  biU* 

The  next  point  wa^  whether  Card  was  authored  to 
indorse  these  bills ;  and  it  wa^  contended,  for  t^e  p4ein- 
tiffs,  that  he  had  no  authority  to  indorse  the  biUs^  even 
during  tbe  life  of  Hope.  Tbe  power  of  attorney  only 
gave  an  authority  to  him  to  rep^ve  debts  due,  end  not 
to  n^otiate  tbe  biUp»  Hcgg  v.  Snaith  (b)  and  /foy  v« 
Goldjsmidt,theve  inentioned,  were  authorities  to  she^^  (bet 
a  power  of  attorney  to  receive  all  salary  and  mopey  be« 
longing  to  the  principal,  and  to  give  releases,  and  even 
to  transact  all  business  for  him,  did  not  audborize  tbe 
attorney  to  negotiate  or  indorse  bills.  The  lett^ 
contained  no  such  power,  for  Card  had  not  even  an  au- 

(a)  2  SwT,  1216.  (6)  1  Jbunt,  347. 
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tborttjr  to  break  the  envrik^pe.  iVir  the  deiMdeiiUs  it  wes  19^1* 
BTjfoai^  that  Card  hed  such  outhorityi  fev  the  inckir»ltig 
of  the  bills  vas  one  mpde  of  receiving  payment,  apd  in  fj^VP^j^^^^ 
the  cases  cited,  the  action  was  brought  against  the  per-  CWMBT* 
sons  who  had  discounted  the  bills,  and  not  against  the 
scceptor  i  and  it  was  the  same  thing,  whether  £krd  vc- 
ceived  the  amount  of  the  bills  at  matnrlt]?,  or  avthn- 
rized  another  to  receive  it.  Besides,  it  appeared  clearly, 
from  the  terms  of  the  letter,  that  Card  was  to  open  it, 
if  Ifope  died  on  the  voyage.  The  word^  in  the  letter 
"  when  cashed,"  implied,  that  he  was  to  have  authority 
to  indorse  the  bills ;  for  one  mode  of  cashing  is  by  in- 
dorsement. Upon  this  point,  the  Court  were  clearly  of 
opinion,  that  Card  had  no  authority  to  indorse  the  bills, 
even  during  the  lifetime  of  Hope ;  and  that  it  therefore 
became  unnecessary  to  consider  the  question,  whether 
Hbpe^s  death  operated  as  a  revocation  pf  any  authority 
given  to  him  by  the  power  of  attorney. 

Upon  the  other  points  raised  in  this  case,  the  Court 
gave  no  opinion  at  the  time.  It  was  contend^  on  the 
part  of  the  defendants,  that  th^  plaintifF  could  not  be 
entitled  to  recover  interest  upon  the  bills  beyond  the 
date  of  the  first  letters  of  administration,  for  it  would  \>e 
very  hard  upon  an  acceptor,  that  be  should  be  charged 
with  interest  when  he  was  ready  to  pay  the  money,  and 
there  was  no  person  authorized  to  receive  it,  Thejre 
ooold  be  no  wrongful  detainer  of  the  money  until  tl^e 
administration  was  granted.  Walker  v.  Sames{a)  aqa 
Anomfmousib )  were  cited.  As  to  the  two  other  points 
raised  in  the  case  with  respect  to  the  statute  of  limit- 
ations  and   the  form  of  the   replication,    the  ToIIow- 

(a)  5  TaurU.  24a  {b)  6  Mod.  138. 
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1821.        "^  authorities  were  cited,  StanforcTs  case  in  Sojfyn  v. 
— —        Adams  (a),  Joliffe  v.  Pitt  (i),  Caty  and  Wife  v.  Stqphen^ 
a^aintt        ^^  (^)f  ^^d  Motthews  V.  Phillips,  (d)     The  arguments 
Com^ny.  ^  *^^  ^^  authorities  cited  upon  these  points,  were,  how- 
ever, so  fully  commented  on  by  the  Court  in  giving 
their  judgment,  that  it  is  unnecessary  to  state  them  at 
greater  length  here. 

aA.v. 

Abbott  C.  J.,  now  delivered  the  judgment  of  the 
Court.  At  the  late  argument  of  this  case,  some  of  the 
points  were  disposed  of  by  the  Court  at  the  time.  It  is 
now  proposed  to  give  our  judgment  upon  such  as  were 
then  reserved  for  our  further  consideration.  And  first, 
as  to  the  statute  of  limitations.  The  action  is  brought 
by  an  administrator,  with  a  will  annexed,  of  goods  lefl 
unadministered  by  a  former  administrator,  but  it  may 
be  considered  as  brought  by  the  first  administrator. 
The  action  is  upon  several  bills  of  exchange  accepted 
by  the  defendants,  who  have  pleaded  as  to  three  of 
them,  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  exhibiting  of  the  plaintiff's  bill.  The 
plaintiff  has  replied  generally,  that  the  cause  of  action 
•  did  accrue  within  six  years,  &c.  These  bills  were 
made  payable  to  Mr.  Hope :  they  were  accepted  after 
his  death,  being  presented  through  an  unauthorized 
channel,  and  before  any  administration  was  granted. 
The  acceptance  of  the  bills,  and  also  the  day  of  pay- 


(a)  Cro,Jac,  61«  (b)  2  Vemotu  694. 

(c)  SaOc.  421.     Carthew,  33S.    Ski/mer,  BBS.  And  A  Mod.  372.  S.  C 

(d)  Salk,  424. 
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ment,  was  more  than  six  years  before  the  exhibiting  of        1821. 

the  bill,  but  the  granting  of  the  first  administration  was 

less  than  six  years  before,  &c«     Upon  this  state  of  facts,       agmn^ 

the  goieral  question  of  law,  abstracted  from  the  par-     c^ospuj* 

ticular  form  of  the  replication,  is  this ;  did  the  time  of 

limitation  prescribed  by  the  statute  21  Jos.  I.e.  16,  5*  3*, 

begin  to  run  from  the  date  of  the  defendants'  acceptance^ 

or  the  day  of  payment,  at  which  time  there  was  no 

person  in  existence  who  could  acquire  a  right  of  action 

by  the  acceptance,  and  non-payment,  or  from  the  date 

of  the  first  adminbtration,  \^hereby  a  person  was  brought 

into  existence,  who  might  acquire  a  right  of  action  by 

the  non-payment  ?    The  plaintiff  insisted  upon  the  latter, 

the  defendants  upon  the  former  date* 

On  behalf  of  the  plaintiff,  Stanford's  case,  cited  in  Cro. 

Jac  61.,  and  Cary  v.  Stephenson^  reported  in  Salkeldj^2l.^ 

and  several  other  books,  were  quoted.    The  first  of  these 

cases  arose  upon  the  statute  of  fines,  4  Hen.  7*  c,  24. ; 

a  term  of  years  was  granted  in  remainder,  expectant  on 

another  existing  term ;  before  the  expiration  of  the  first 

term,  the  grantee  died :  at  the  expiration  of  the  first 

term,  the  lessor  entered,  and  levied  a  fine  before  admi- 

nistration  granted ;  the  five  years  passed,  administration 

was  granted,  and  resolved,  that  the  administrator  should 

have  five  years,  for  none  had  tide  of  entry  before.     The 

last  of  these  cases  is  precisely  the  same  as  the  present 

case.     It  was  an  action  of  assumpsit  for  money  had  and 

received,  brought  against  one  who  had  received  money 

beloDging  to  the  estate  of  the  intestate,  after  his  death, 

and  before  administration  granted ;  the  receipt  being 

more  than  six  years  before  the  action,  but  the  grant  of 

the  administration  within  six  years.     The  opinion  of  the 

Court  was,  that  the  time  of  limitation  did  not  begin  to 

P  9  run 
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l89h        mn  yittl)  Itie  ^t-tint  of  the  ttdministratidti ;  hdl  the  «uit 
^1^^^       AppettW  to  hate  ^ne  dffj  6r  the  filaititlff  to  have  felled 
T^W^SLiN,  ^'^  *  Stlpposed  di*ftet  in  his  implication,     Sittce  the 
Clttpl^.      atgym^bt,  We  hate  be^tt  appf itfed  of  ahother  ettie  lately 
decided  in  th^  Goui^t  of  Cotnhion  Pieas^  bttt  tiot  re^ 
pdrtedi     The  iifitrie  bf  it  in  FtthdaifH  t.  Zr//^/^«     It 
aHM  tip6il  the  gift  bf  a  tertti  of  y^ai^  to  A.  (bi-  life, 
feinaiildet  to  A  for  life,  rettiainde^  to  d     d  di#d  irf 
I?i6}  i<.  iti  ITJTf  B;  Itt  lt79c    Adiiiinistratioti  of  tha 
^ffecti  Of  C)  wad  fir^t  granted  iti  I8I6|  und  tlie  admins 
sillier  bfdtfghi  An  ejceitiietit^  and  was  nonsuited  at  the 
tHbl)  btH  the  CnUrt  grants  a  naiv  triaii     No  aythority 
wtts  qudlM  on  thi^  (Hirt  of  the  cd^,  on  behalf  of  tbii 
defendant.     But  it  Wai  Said)  thai  StanfofiPn  t6i^  waa 
not  an  AOihOFity  ift   pbitlt^  because  it  arose  on  ^  ata- 
tiite  difiS^i^efitiy  eittxHiBftedf  the  Wordi  of  the  statotd 
Hem  7%  betllg  *<  so  tblit  fhey  take  their  action  or  pur^ 
sue  their  right  Withfft  flvt^  yeai^  next  after  soch  action,  ^ 
right)  «(^  #9  iAim  aeerued)  d^ncended^  &<^."      In  an-^ 
swer  t^  the  ottun"  <tase  fj^oted  for  the  plaintHf,  it  waa 
said,  thikt'as  the  <Hliise  was  not  decided  in  fatour  of 
tfa«  plaimii^  the  opinion  must  be  considered  a«  exlra^ 
judicial^  Md  that  the  whole  of  that  case  taken  together, 
was  ht  ftvo«r  of  the  defendant  npon  the  other  point,  to 
wiii<!h  I  AM  Bdveri  hMi^aftef.    We  ar^  however,  of 
opintoil^  that  the  time  of  limitation  in  the  present  case 
did  not  begin  to  run  ufitil  the  gfaot  of  the  admini- 
stration.    Tlio  worth  of  the  statuto  iti  JttA  1.  c,  16.  s.  3. 
axt)  that  actions  upon  the  case^  fto.  shall  be  brought 
within  six  years,  next  irfter  the  cause  of  such  actions, 
and  not  after.     Now,  independently  of  authority,  we 
thibk  that  it  cannot  be  said,  that  a  cause  of  action 
f>xis(8^  nnleas  there  be  also  a  person  in  existence  capable 
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cfsmng^    And  we  think  great  deference  in  due  to  the 
opinion  delivered  by  the  Judges  on  tbh  point  m  Cary 
T.  A^^iuoyi,  and  ako,  that  Stanfbrfs  cnse,  and  the  hite 
case  m  the  Common  Pleas^  are  antborities  in  favour  of 
the  phunCtfC    The  several  statutes  of  Itmitation  being 
alt  in  pari  materia,  ought  to  receive  a  uniform  con- 
stmcdon,    notwithstanding    any    slight    variations    of 
phrase^  the  ol^eet  and   intention  being  the  same.     I 
have  rireiKly  quoted  the  words  of  the  statute  of  fioea. 
The  wofds  of  the  first  section  of  ^1  Jae.  1.  r.  16.,  as  it 
regards  entry  into  lands,  are,  ^  that  no  person  or  perw 
sons  shall  make  entry  into  any  lands,  fte.  but  withm  20 
yesrs  next  after  brs  or  their  right  or  title,  which  shall 
hereafter  first  descend  or  accrue  to  the  same.'*    Other 
dfght  varu^ioiis  of  expression  may  be  found  in  other 
parts  of  this,  and  the  statute  33  Hen.  8.  r.  2.     But  it  is 
not  necessary  to  particularise  them ;  the  object  mani- 
festly being  to  limit  the  time  of  entry  or  suit  to  a  person 
in  eme^  capable  of  entering  or  suing,  and  nothing  more. 
On  this  part  of  the  case,  another  and  formal  objection 
vas  taken  by  the  defendants.     It  was   said,  tliat  the 
phintiff  ought  to  hare  made  a  special  replication,  settii^ 
fiMth  At  time  of  the  grant  of  administration  and  other 
partieoiars.     Now,  it  already  appears  upon  the  record, 
that  the  acceptance  was  after  the  death  of  the  intestate. 
What  qwci^I  matter  then  could  the  plaintiff  reply? 
It  coold   only  be,   that   the  first  administration   was 
granted  at  such  a  certain  time,  which  probably  does  not 
appear  with  sufficient  precision  upon  the  declaration.  But 
this  wonld  only  have  been  an  argumentative  replication, 
for  its  eflfect  would  be  this :  you,  the  defendants,  have 
alleged  that  the  cause  of  action  did  not  accrue  within  six 
years :  I,  the  plaintiff,  say,  that  it  did  accrue  within  six 
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18S1.       y^cnrii  because  my  bill  has  been  filed  within  six  years  of 
■      the  grant  of  administration.     Now,  if  this  be  the  due 

MVEBAT 

ymbm  effect  of  the  grant  of  the  administration,  then  the  plain* 
Oooiptti^,  tiff  did  right  in  omitting  the  argument,  and  replying 
generally,  that  the  cause  of  action  did  accrue  within  six 
years,  and  offering  the  administration,  and  the  time  of 
granting  it,  in  evidence^  to  prove  his  allegation.  And 
this  is  very  different  from  all  the  cases  in  which  a 
special  replication  is  usually  made^  such  as  inEuicy,  co- 
verture^ absence  beyond  sea,  or  the  suing  out  a  latitat, 
or  other  writ,  or  process,  because^  in  all  those  casesy 
the  plaintiff  admits,  that  the  action  did  not  really  accrue 
within  six  years  of  the  apparent  commencement,  and 
either  brings  himself  within  some  exception  in  the 
'  statute,  or  shews  that  his  action  was  commenced  b^re 
the  date^  which  the  plea  assigns  as  the  commencement 
of  it 

There  was  a  fourth  bill  of  exchange^  to  which  the 
statute  was  not  pleaded,  and  which  gave  occasion  to 
another  point.     Mr.  Ho}*ef  at  his  departure-  from  Jk- 
diOf  had  left  some  property  under  the  management  of 
an  agent     For  the  value  of  this,  and  for  the  purpose  of 
transmitting  the  Value  to  England^  the  agent  obtained  this 
bill  of  exchange^   and  being  ignorant  of  the  death  of 
Hqpef    indorsed  it  specially  to  him.      It  was  urged, 
that  no  property  in  this  bill  could  pass  to  the  admi- 
nbtrator,  and  consequently,    that  he  could    not  sue 
upon  it     But  we  are. of  opinion,  that  as  the  monei 
for  which  the  bill  was  remitted,  belonged  to  Hcp^ 
estate,  it  was  competent  to  the  administrator  to  elei 
to  take  the  bill  as  the  mode  of  payment,  and  that  ther 
by,  the  property  did  vest  in  him,  and  he  acquired  a  rig 
to  sue  upon  it. 
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The  only  remaining  matter  is  the  interest  upon  the        1821. 
bill%  which  has  been  taken  from  the  time  that  they       ^^ 

"  MUKRAT 

reflectively  fell  due.     We  are  of  opinion,  that  the        o^tmui 

1    •       •«•    ••11  111  TlltEAtTlllDIA 

plaintitt  IS  entitled  to  recqver  mterest,  but  that  the      Coojmuij. 
cslculatjon  must  begin  from  the  time  of  the  demand  of 
payment  by  the  first  administrator,  and  not  sooner. 

Judgment  for  the  plaintiff. 


REGULA   GENERALIS.  r«Merf^ 

Michaelmas  Tfrm,  2  Geo.  4. 

It  is  ordered,  that  the  rule  of  Court  made  in  MichaeU 
fluuterm,  in  the  11th  year  of  King  George  the  First, 
which  directs  that  no  summons  shall  be  attended,  nor 
any  matterstransacted  before  any  Judge  at  chambers  or 
elsewhere^  during  the  sitting  of  this  Court  at  West" 
minster,  be  discharged. 

By  the  Court. 

During  the  term  one  of  the  Judges  attended  daily  at 
chambers  from  half  past  two  until  four. 


In  the  Matter  of  Taylor  and  Others. 

• 

P  POLLOCK  moved  for   a  rule  nisi  in  this  case^  a  lubmiHion 

to  discharge  the   rule  for  making  the    submis-  under  9  aod"\o 

aon  to  arbitration  a   rule  of  court.     The  facts  were  JTif.iniy be 

shortly  as  follows.     It  was  a  submission  to  arbitration,  ™^«*™i«of 

by  bond  under  the  statutie  of  9  and  10,^.  3.  c.  15  s.  I.  "*^* 

The 
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1621.       The  award  was  dated  on  the  30th  Jime  la^t,  but  the 
•       submission  was  not  made  a  m\e  of  court  till  the  28th 

In  th«  Matter  of 

Tatlob.  September^  during  the  vacation  after  last  Trinity  term. 
A  bill  in  equity  had  been  since  filed  by  the  party  against 
whom  the  award  was  made.  He  no^'  contended,  that 
in  this  case,  by  the  words  of  the  statnte,  the  submission 
can  only  be  made  a  role  of  court,  by  producing  an 
affidavit  of  the  execution  of  the  agreement,  and  reading 
and  filing  it  in  court.  This  shews  that  it  must  be  done 
in  court,  and  cannot  be  done  in  vacation,  as  was  the 
case  here. 

Scarlett  shewed  cause  in  the  first  instance.  The 
object  of  the  statute  was  to  facilitate  arbitrations,  and 
to  prevent  billa  in  equity.  It  must  be  construed  with 
reference  to  the  ordinary  practice  of  the  Court  in  other 
cases.  Now,  it  is  the  practice  to  do  business  in  vacation 
as  of  the  preceding  term.  Thus  a  writ  may  be  issued 
in  vacation  tested  of  the  preceding  term.  As  to  (lie 
affidavit,  that  can  make  no  difference,  for  that  is  equally 
required  in  a  bailable  writ,  a  rule  for  a  special  jury,  or 
to  compute  principal  and  interest,  all  of  which  by  the 
practice  of  the  Court  may  be  issued  in  vacation. 

F.  Pollock^  in  support  of  the  rule,  contended,  that  cause 
might  be  shewn  against  a  rule,  for  making  a  submission 
to  arbitration  a  rule  of  court,  and  that  there  was  no 
authority  to  compel  a  party  to  shew  cause  before  a 
Judge  at  chambers.  As  to  judicial  writs,  they  are  at 
common  law,  and  the  practice  of  the  Court  may  there- 
fore regulate  them.  This  case  depends  on  the  con<« 
struction  of  a  statute,  and  stands  therefore  on  quite  a 
different  ground. 

Abbott 
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Abbott  C.  J.     If  we  were  to  grant  the  present  ap-        1821. 
plication,  we  should  do   great   mischief,   inasmuch  as        .   Matierof 
the  granting    the^   rules    in   vacation,   is   a  practice        Taylo*. 
att^ided  with  much  convenience  to  the  suitors  of  the 
Conrt.     It  seems  to  me,  that  by  construing  the  statute 
with  refi^rence  to  th^  ordinary  practice  of  the  Court, 
we  shall  give  fuller  effect  to  the  intention  of  the  legisla- 
ture.    The  stiitute  mak^s  it  compulsory  on  the  Court, 
on  the  affidavit  being  produced  to  make  the  submission 
a  rule  of  cdurt     It  is,  therefore,  merely  a  mutter  of  form 
to  apply  for  th^  rule.     No  injury  is  done  to  the  other 
party  by  gfantitig  the  rule,  fi)r  the  award  cannot  be 
enfbfced  till  the  next  term.     All  that  is  done,  is,  that  a 
little  time  is  gained  by  making  the  demand,  and  serving 
the  rule  of  court  during  the  vacation,  so  as  to  enable  the    , 
party  to  make  an  application  for  an  attachment  on  the 
first  day  of  the  next  term.     If  we  were  to  overturn  the 
practice  in  this  case,  we  should  establish  a  dangerous 
rule,  for,  by  parity  of  reasoning,  no  consent  fute  in 
e|ectmefit,  no  rtile  for  a  special  jury,  or  to  pay  money 
into  court,  could  be  drawn  up  in  vacation.     The  con- 
sequence would  be  great  delay  in  the  administration  of 
justice.    This  rule  must  therefore  be  refused. 

Rule  refuted. 
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« 

1821. 


Thursday,  PhILLIPS    agatTlSt    HOWOATE. 

November  lih, 

fi^^^STTof^*  nr^ESPASS.  The  first  count  of  tlie  declaration 
the  decUrmtion  stated,  that  the  defendant  broke  and  entered   the 

stated,  that  de-  ^ 

fendantaauiult-  dwelling-bouse  of  the  plain ti£P,  and  assaulted  and  forced 

ed  and  impri-  <•     •  n         i        • 

soned  plaintiff;  him  out  of  his  dwelling-house,  and  imprisoned  him, 
nich  imprison-  &nd,  during  such  imprisonment,  assaulted,  struck, 
p^ed,  and  '  puUed,  and  pushed  him  about  in  a  violent  manner, 
about  J^ustifi-  "^^  second  count  was  foi:  an  assault  and  false  imprison- 
^mI^'^' m^  ment  only;  and  the  third  count  was  for  a  common 
plaintiff  under    assault.     The  defendant  pleaded,  1st,  the  general  issue; 

process  of 

court;  and  that  and,  secondly,   as  to  the  trespasses  in  the  first  count 

plaintiff,  whilst 

in  custody,  mentioned,  he  pleaded  a  justification  under  a  writ  of 

ducted  himself  attachment,  issued  out  of  the  Court  of  King's  Bench, 

manner,  de-  *^^  ^  warrant  of  the  sheriff  thereon,    under   which 

^^anTto*  ^®  peaceably  and  quietly   entered   into   the  plaintiff's 

prevent  his  dwelling-house,  and  arrested  the  plaintiff  and  imprisoned 

escape,  struck,  ®  ^  ^ 

&c. :  Held,        him ;  and,  because  the  pUiintifK  after  he  had  been  so  taken 

that  this  latter  ^  . 

part  of  the  jus-   irUo  custody  under  and  by  virtue  of  the  said  writ  and 

tification  not 

being  proved,     Warrant  as  qforesaidy  behaved  and  conducted  himself  in 
entitled  to    ^  violent  and  outrageous  manner ^  and  could  not  otherwise 


ihtt^was'not'  ^  ^^P^  ^^  ^  ^^  ^^  proper  manner  by  the  defendant, 
^^^^^  he,  the  defendant,  was  obliged  to  push /and  pull  about 
battery  by  the     xhe  Said  plaintiff  with  a  little  force  and  violence,  and  to 

defendant.  ^ 

Held,  also,     give  the  plaintiff  a  few  blows  and  strokes,  &c.     He  also 

the  second 

count  of  the  pleaded  a  similar  justification,  omitting  the  latter  part 
(which  omitted   as  to  the  battery,  with  respect  to  the  second  and  third 

the  battery) 

having  been  justified  by  proof  of  the  writ  and  warrant,  and  arrest  under  them,  the  plaintiff, 
although  one  assault  only  was  proved,  was  still  entitled  to  judgment,  having  proved  the 
trespasses,  as  laid  in  the  first  count. 

counts 
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counts  of  the  declaration.     Replication,  de  injuria,  &c.        1821. 
and  issue  thereon.     At  the  trial,  at  the  last  assizes  for        " 

PuiLLin 

the  county  of  York,  before  Baylev.  J.,  the  defendant  againM 
proved  the  arrest  to  have  taken  place  in  the  manner  al- 
leged in  his  justification.  But  the  plaintiff  having  proved 
a  battery  during  the  time  that  he  was  in  the  defendant's 
custody,  the  learned  Judge  thought  that  it  was  necessary 
for  the  defendant  to  give  some  evidence  of  outrageous 
conduct  on  the  part  of  the  plaintiff  whenan  custody,  so 
as  to  prove  the  latter  part  of  the  defendant's  first  justi- 
fication; and  he  finally  left  the  question  to  the  jury, 
whether  what  was  done  by  the  defendant  was  more  than 
was  necessary  for  the  purpose  of  keeping  the  plaintiff 
safdy  in  custody.  The  jury  found  a  verdict  for  the 
plaintiff.     And  now 

/.  WiUiamSi  by  leave  of  the  learned  Judge,  moved  to 
enter  a  verdict  for  the  defendant.  In  this  case,  the  plea 
having  justified  the  breaking  and  entering,  and  the  ar- 
rest and  the  imprisonment  of  the  plaintiff,  and  having,  to 
that  extent  at  least,  been  proved,  is  a  full  answer  to  the 
first  count ;  for  these  circumstances  are  the  gist  of  the 
action,  and  the  battery  is  only  matter  of  aggravation ; 
and  if  the  plaintiff  meant  to  rely  upon  it,  he  should 
have  done  it  by  a  new  assignment,  and  that,  it  appears, 
was  the  opinion  of  BulUr  J.  in  Taylor  v.  Cole,  (a)  It 
cannot  signify  that  in  his  first  justification  the  defendant 
alleges  the  outrageous  conduct  of  the  plaintiff  as  a 
ground  for  the  battery,  and  so  justifies, the  battery;  for 
if  what  is  proved  amount  to  a  sufficient  justification,  the 
having  alleged  other  matter,  not  proved,  will  not  vitiate 

(a)  a7.jR.S97 


|iow#^'n. 
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10;I1.        kj    Spilsbury  V.  Mickkthmaite.  {a)     Besides,  the  juAtifi- 
^    ^~~       cation  to  the  second  count  was  completely  proved,  and 
against        QXjXy  one  assault  was   proved,  and  the  defendant  may, 
therefore,  apply  the  justification  to  that* 

Abbqtt  C»  J.  I  am  of  opinion,  that  in  this  case  the 
Court  ought  not  to  grant  the  rule.  If  tiiis  question 
were  OQOsidered  upon  the  first  count  of  the  declaration 
alone»  it  seems  tp  me  that  the  plaintiff  would  be  clearly 
entitled  to  a  verdict  That  count  contains  a  charge  of 
breaking  and  entering  the  plaintiff's  house»  and  of  aa- 
saulting  and  imprisoning  bim,  and)  during  the  imprison- 
pnent,  of  pushingi  striking,  and  pulling  him  about.  To 
this  count  there  is  a  justification ;  and  it  is  contended, 
that  the  whole  of  the  above  trespasses  are  justified  by 
proof  being  given  of  a  writ  of  attachment  and  a  war- 
rant to  the  d(»fendantt  as  bailiff,  to  execute  that  writ. 
Now,  if  so,  I  agree  that  the  circumstance  of  the  defend- 
ant's having  put  more  into  bis  justification,  of  which  no 
proof  has  been  given,  will  Aot  vitiate  it.  But  I  am  of 
opinion,  that  the  proof  given  is  not  sufficient  to  justify 
the  trespass  in  pushing  and  striking  the  plaintiff.  In 
order  to  justify  that,  it  was  neces^ry  to  prove  that 
part  of  the  defendant's  justificatiori  in  which  be  statMb 
that  the.  plaintiff  resisted  when  in  custody »  That  auot 
being  don^,  I  think  the  justification  was  not  proved,  and 
that  the  plaintiff  would  be  entitled  to  a  verdict.  Tbif 
would  be  the  case,  if  there  had  been  o^ly  one  count  \b 
the  declaration,  and  one  plea  of  justifi^atipnt  Bi^ 
there  is  a  second  count,  to  which  there  is  a  pl^a  pf 
justification,  which  has  been  establisjied-     Tbl^t  oouot* 

(o)  1  T<PlM»  t4«. 

how* 
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hofwereTy  was  quite  unnecessary  Sor  (be  plainti^'f  fia9#;  182L 

snd  I  think  i(  can  piake  no  difTerencet    Here,  t|i^  pliun-  ""^  ** 

tiff  lias,  in  bis  first  count,  stated  the  wl^ole  injury  wbich  wU^ 
be  has  reoeivedf  and  that  count  has  nQi  be^n  justifi^* 
He  isy  therefore^  entitled  to  a  verdijct. 


Batijsy  J.  The  pUuntiff  proved,  at  (be  ^jilp  d)e 
whole  of  bis  first  connt.  The  plea  of  the  fleimd^MiUtt  i^ 
true,  wpuld  have  bean  a  good  jostification ;  aQ4t  W  it 
seems  to  me,  it  was  necessary  to  allege  the  misconduct  of 
the  pUinti^  in  order  to  justify  the  pushing  and  striking 
liytbed^endant  for,  if  it  had  omitted  such  an  allega- 
tioDf  the  pWa  would  have  been  demurrable*  The  justi/i- 
Citioi^  though  well  pleadedt*  wa*  ^ot  sufficiently  proved ; 
ffn)  th^  plaintiff  therefore^  was  entitled  to  a  verdict 

Biair  J.  (a)  concurred. 

Enle  refused. 


Dofi  OD  the  Demiae  of  Human  against  Pettett.  Thundmy, 

Nopember  7th. 

EJECTMENT,   for  oeruin  premises  at  Fordkam^  in  The  decUn. 
■r»i  1  •  A      tioni  of  •  widow 

the  county  of  Cambridge.     Plea,  general  issue.     At  in  posMnioh  of 
the  trial,  before  Dallas  C«  J^  at  the  last  Summer  osiizes  ^Theid'them 
fbr  that  county,  it  appeared,  that  John  Human  was  the  ^^  Zt^Xer 


porch 
deatbt  about  t 


^    w.   • —  ^ ..«,-,   — w»   ™w --^  would  go  to 

ml  thirty  years  agO|  his  widow  continued  in  [^^^^  ^  *^ 

■dmiMible  eri- 
dcooc  to  DCgadTf  the  fact  of  her  hvnof  h^d  twenty  yean*  adTene  poMenioiu 

pos- 
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1821.  ^"^    possession  for  about  twenty  years,  and  then  died.     The 
""""""       defendant  was  the  heir  at  law  of  the  widow,  and  the 

Doc    d/BtOm 

HuMAK       lessor  of  the  plaintiff  was  the  heir  at  law  of  John  JIuman. 

vinoT.  ^  order  to  shew  that  the  widow's  possession  was  not 
not  adverse,  the  learned  Judge  admitted  evidence  of 
her  declarations  during  her  possession  of  the  premises, 
shewing,  that  she  held  the  premises  for  her  life^  and 
that  after  her  death,  they  would  go  to  the  heirs  of  John 
Human.    The  plaintiff  had  a  verdict ;  and  now 

Blossdt  Seijt.  moved  to  enter  a  nonsuit,  upon  the 
ground  that  these  declarations  were  not  admissible. 
The  declarations  of  a  tenant  for  life  are  not  admissible, 
to  shew  the  extent  of  his  interest.  Such  declarations, 
in  order  to  be  receivable  as  evidence,  must  be,  when 
made,  against  the  then  present  interest  of  the  parties 
making  them.  Peaceable  v.  Watson  (a),  Doe  v.  Jonesi  (b) 
In  Comyn^s  Digest^  tit.  Seisifij  F.  1.,  it  is  laid  down, 
*^  that  if  a  man  enters  by  a  disseisin,  he  will  be  a  dis- 
seisor, though  he  claims  only  for  years,  as  tenant  by 
statute,  in  dower,  &c.,  where  they  have  no  right  to  it ; 
for  they  cannot  qualify  their  wrong.''  Here^  the  de- 
clarations of  the  widow,  if  she  had  no  right,  would 
go  to  qualify  her  wrong,  and  if  she  had  a  right,  they 
would  be  inadmissible^  as  being  in  &vour  of  her  own 
interest,  upon  the  ground  previously  stated. 


Abbott  C.  J.  All  questions  of  evidence  must  be 
considered  with  reference  to  the  particular  circumstances 
under  which  it  is  offered.  Here,  the  question  was,  whe- 
ther the  widow  had  occupied  the  premises  adversdyt 


.*  ■'        ■* 


./ 


•  •  t  t'    - 
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for  more  than  twenty  years,  and  her  declarations  are        1821. 
oBered  in  evidence  to  rebnt  the  statute  of  limitations.      ^ 

Doc  deni. 

and  for  that  purpose,  I  think  they  were  admissible.        Human 
They  were  not  used  to  shew  the  quantum  of  her  estate^ 
bat  only  to  explain  the  nature  of  her  possession. 

Rule  refused. 


Ratner  against  Godmond.  Novemx^i^ 

ACTION  on  a   policy  of  insurance    on    the    ship  Wbcn,  during 
the  ootme  of  a 

Neutralj  from  Wisbeach  to  Leeds  or  Wakefield.  The  voyage  upon  an 
policy  was  on  230  quarters  of  wheat,  valued  at  900/.  t?on,  it  became, 
It  contained  the  usual  memorandum  at  the  foot,  <*  Com,  o^deTtore^ 
&€.,  warranted  firee  firom  average,  unless  general,  or  the  Jj  ^niw  S^A^ 
ship  be  stranded."    At  the  trial,  at  the  last  sittings  at  r^/  •"^  ^ 

^  '  o  jjip^  in  conse- 

GuUdhaUy  before  Best  J.,  the  only  question  was,  whether  qiuencM|^>p« 
the  ship  had  been  stranded.     As  to  that,  the  facts  were  the  most  Mcura 

lituation  that 

as  follows.     The  ship  having  sailed  from  Wisbeach,  ar-  could  be  found, 
rived  safely  at  SeUy,  where,  having  taken  out  her  anchors,  was  drawn  off, 
stores,  &C.,  she  proceeded  up   the  navigation  towards  d^^^upon 
Wak^fidd.     In  the  course  of  the  voyage,  she  arrived  at  *??^'^***  ^ 
a  place  called  Beal  Lockj  and  whilst  she  was  there,  it  pre^ioutij 

known  to  be 

became  necessary,  for  the  purpose  of  repairing  thena-  there:  Held, 

that  this  was  a 

rigation,  that   the  water  should  be  drawn  off.     The  ftranding 
master  placed  the  vessel  in  the  most  secure  place  he  „g„^  memo- 
ooQld  find,  alongside  of  four  other  vessels.     In  this  he  ^°,^^t^^. 
war  assisted  by  the  lock-keeper.     The  water  being  then  J^^SSIdhL 
drawn  ofl^  all  the  vessels  grounded,  and,  unfortunately,   [J^^^l^jSJ 
Ae  ship  Neutral  grounded  on  some  piles  in  the  riveri  ^"oj^gs. 
which  were  not  known  to  be  llier%  and  the  «argo  re* 
crivad  ooMidflCtble  daOMge.  The  part  of  die  navigation 
Til.  V%  Q  whew 


/ 
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.IMl.       where  the  took  the  ground  was  one  in  which  vessek 

^][^j^     jusually  wef  e  placed  when  the  water  was  drawn  oflf.  The 

^^P*^       learned  Judge  was  of  opinion  that  these  facts  amounted 

to  a  stranding,  and  the  plaintiff  had  a  verdict.    And 

now, 

Campbell  moved  for  a  new  trial.  He  contended,  that 
in  this  case,  there  was  no  stranding.  Here,  the  vessel 
was  intentionally  brought  into  this  position,  and  it  ib 
impossible  she  can  be  considered  as  stranded,  unless 
all  the  other  four  ships  with  her  were  equally  so ;  for 
the  mere  circumstance  of  the  additional  damages  to  her, 
cannot  make  a  difference,  btamett  v.  Kensingtan.  (a) 
The  case  of  Dobson  v.  BoUon  (2>),  sittings  aiter  Easter 
term,  1 799,  comes  nearest  to  this.  But  there  the  vessel  in 
the  Wisbeach  river  was  driven  on  the  piles  by  the  perils 
of  the  sea.  Here  there  was  no  such  thing.  This  was 
like  the  case  of  a  vessel  in  a  dry  harbour,  or  of  those 
which  are  continually  laid  oi^  the  mud  in  coming  up  the 
Thctmes.  But  in  those  cases,  it  has  never  yet  been  con- 
sidered that  ships  are  stranded,  and  the  underwriters 
liable  for  an  average  loss.  In  Heame  v.  Edmunds  (c), 
the  Court  held,  that  where  a  vessel  took  the  ground  in 
going  up  the  river  at  Corkj  in  the  ordinary  course  of 
navigation,  and  was  damaged,  it  was  not  a  stranding 
for  which  the  insurers  was  liable.  Here  it  was  in  the 
ordinary  course  of  this  sort  of  navigation,  that  the  acci- 
dent happened.  CarrtUhers  v.  Sydebot/tam  i^d)  is  indeed 
near  this  case;  but  that  decision  is  questionable,,  and 
ought  not  to  be  carried  further. 

(a)  7  i*.  it  2la  (6)  UarUfaU  on  Ifuwronctf  239. 
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Ai»9tT  C.  J.  The  6a^  6f  FRarm  V.  BmUfm  M^  l^Si. 
reiie?M  my  mind  from  the  only  feiiMillfig  difieolf^ 
#hieh  1  felt  in  this  case,  ^hicli  i9i^  \m  ft  ilknM  M^ 
bir,^  froftar  our  d^sion,  6r  trttm  tbcit  tsf  (mrmhm  f. 
agddtdiham^  that  et^ry  settling  dfi  |}f(<  gH)tind  1^  k 
vessel  should  be  deemed  a  stranding ;  but  tlAft*  ttH^e  Wfe 
decided  on  a  distinction  which  leaves  Carruthers  v, 
&fdeboihdm  a,  valid  authority}  ibr  there  the  A^ent 
happened  in  the  ordinary  course  of  thfc  voyagi*  j  afftl 
on  that  ground  the  underwriiert  were  held  tfM  t6  bfe 
Kable.  Here  the  loss  did  not  9b  happen^  ftt  ite  eattttoc 
suppose  that  these  canals  are  so  eomtantty  triMtiilg 
repair^  as  to  malce  the  drawing  ofF  the  waieff  htt  oti- 
eiirreDcd  in  the  ordinary  course  of  a  voj^age.  I  thilA:, 
therefare,  that^  in  this  case,*  the  v^fttel  wad  stratidlfdi  and 
Aat  Acre  is  no  reason  for  disturbing  tbt  pfH^M  ^• 
diet. 

Batlet  J.  This  was  an  insurance  on  a  perishable 
commodi^,  and  the  object  of  the  m^norandum  was  to 
exempt  the  underwriters  from  loss,  unless  there  was  an 
adequate  cause  for  it.  If,  however,  the  ship  was  stranded, 
they  were  to  be  liable.  The  case  of  Carruthers  v. 
^dibathdm  h  Very  like  this.  Thef^  on  tH^  ebten^  df 
die  tide,  the  ship  fell  over  ihQ  received  damage,  and 
the  Court  held,  that  it  amounted  to  a  stranding,  be- 
taoie  the  ship  tras  upon  a  strand.  In  Heithie  v.  Ed- 
fliaMAi  the  ship  never  was  on  the  dtrand,  Withiii  the 
Hfcairing  of  tb^  Juirties ;  for  there^  in  ih^  ordinary  toiSH% 
of  the  iai^uge^  it  was  quite  ^rtnin  that^the  vessel  wotiMj 
by  the  regular  flux  and  reflux,  of  the  tide,  b^  l^ft  on  the 
iDud.  Aiid  the  fair  cpiistrticiion  of.  the  words  of  this 
memorandum^  which  reconciles  that  case  with  CamdXlri 
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V.  Sydebothamf  must  therefore  be,  that  when,  in  the  or- 
dinary course  of  the  voyage,  the  ship  must  go  on  the 
strand,  the  underwriter  is  exempt ;  but  where  it  arises 
from  an  accident,  and  out  of  the  ordinary  course,  he  is 
liable.  That  was  the  case  here,  and,  therefore,  the  ver- 
dict is  right. 


Best  J.  {a)  If  Carruthers  v.  Sydebotham  had  been 
broken  in  upon  by  subsequent  decisions,  it  might,  per- 
haps, have  been  necessary  to  reconsider  it;  but  the  case  of 
Heame  v.  Edmunds^  in  the  Common  Pleas,  has  confirmed 
it.  Here,  the  accident  producing  the  loss  was  one  not  to 
be  expected.  In  the  case  iu  the  Gammon  Pleas,  the 
event  must  happen  every  tide.  I  think  a  stranding  may 
properly  be  said  to  take  place,  where  a  ship,  by  accident, 
and  not  in  the  ordinary  course  of  the  voyage,  is  ren- 
dered immoveable  on  the  strand. 

Rule  refused. 

(a)  ffoUvyd  J.  was  absent  at  Chamben. 


November  Situ 


Wilson  and  Another  agaiiist   Coupland  and 

Another. 


A  SSUMPSIT.  The  declaration  contained  two  special 

counts,  and  a  count  for  money  had  and  received, 

and  an  account  stated.      Plea,  general  issue.     At  the 

trial,  at  the  last  Guildhall  sittings,  before  Abbott  C.  J.^ 

made  that  defendants  should  pay  to  plaintiffs  the  debt  due  from  tbem  to 
T.  and  Co. :  Hdd,  that  as  the  demand  of  T.  and  Co.  on  defendants  was  for  monej  had 
and  reocbed,  the  plaintiffs  were  entitled  to  recover,  on  a  count  for  money  had  and  reoehrcd, 
•0idnft  tiM  detodinta. 

the 


Where  the 
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oeditors  and 
defendants 
debtors  to  7. 
and  Co.,  and, 
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the  &cts  appeared  to  be  these :  The  defendants  were  in-  1821. 
debted  to  TaiUasson  and  Co.  in  the  sum  of  768/.,  upon  wj^^ 
the  balance  of  accounts,  for  money  had  and  received »  ogotmi 
TaiUasson  and  Co.  were  indebted  to  the  plaintiffs  in  a 
roach  larger  amount ;  and,  being  so,  they  inclosed  to  the 
fdaintifib  the  account  current,  rendered  to  them  by  the 
defendants,  accompanying  it  with  a  memorandum  at  the 
foot,  transferring  to  the  plaintiffs  the  balance  of  768/. 
then  due.  This  being  notified  to  the  defendants,  a  long 
correspondence  between  them  and  the  plaintiffs  took 
places  and  in  the  result  the  defendants,  who  were  cre- 
ditors to  the  amount  of  upwards  of  4000/.  of  TaiUasson 
and  Doussard  (two  of  the  firm  of  TaUlasson  and  Co.), 
finding  that  they  could  not  set  off"  the  one  debt  against 
the  other,  sent  to  the  plaintiffs  the  following  note,  dated 
14th  August f  J  820 :  **  Three  months  after  date  we  pro- 
mise to  pay  Messrs.  Wilson  and  Blanshard,  or  order, 
seven  hundred  and  sixty-eight  pounds,  due  to  TaiUasson 
and  Co,  unless  otherwise  provided  for  by  an  arrange- 
ment with  Mr.  CoUon^  in  St.  Laiciaj  in  favour  of  Messrs. 
W.  and  BJ*  No  arrangement  was  afterwards  made  in 
St.  Lucia  in  favour  of  Wilson  and  Blanshard ;  but  Mr. 
CoUonj  in  St.  Jjucia^  made  an  arrangement,  and  got  the 
following  receipt,  dated  12th  September,  1820,  from  Tail- 
lasum  and  Co.:  "  We  acknowledge  to  have  received  from 
Messrs.  W,  Coupland  and  Co.  the  sum  of  seven  hundred 
and  sixty-eight  pounds  sterling,  for  balance  of  account 
doe  to  us  on  the  thirty-first  December  last ;  which  said 
sum  is  to  be  deducted  from  the  balance  of  account  due 
to  them  by  TaiUasson  and  Doussard  on  the  date  afore- 
said*" Abbott  C.  J.  was  of  opinion,  at  the  trial,  that  on 
the  lith  August  J  1820,  the  defendants  were  to  be  con- 
sidered as  debtors  to  the  plainti£&  in  the  sum  of  76*8/., 
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feadaats.     Now,  there  was  no  detrimcm  to  the  fMn^        16S1. 
ttt ;  for  there  was  nothing  in  the  terms  of  the  note  to       ^    -^ 
prevent  th^n  from  sutnc:   Ikillasson  aad  Co.   (or  the        f*^n^ 
wfade  ikht  doe  to  them.     And  there  was  dearly  no  ad- 
TBOtage  to  the  defiendants. 

Abbott  C.  J.  I  was  not  free  from  doubt  at  the  trial, 
but  i  am  now  satisfied  that  the  verdict  is  right.  The 
frets  ant  these :  The  plaintiAs  were  creditors,  and  the 
detendanls  debtors,  to  Taillasson  and  Co. ;  add,  by  the 
consent  of  all  parties,  an  arrangement  was  made  thAt 
the  defendants  should  pay  to  the  plaintiffs  the  debt  they 
owed  to  TaiUasson  and  Ca,  and  as  the  demand  of 
Jofffiffum  ^d  Co.  on  f|)e  flefend^n^  fas  for  n^pney 
had  anfl  receiyed,  it  se^ms  to  xne  that  the  defpndaots,  ^ 
a^^pe^g  to  thi^  afrapgeme^t,  mad<e  t|ieo>|ielv^8  Uftbb 
for  monqr  had  i^nd  received  ^o  the  use  of  thp  p^Qtl^- 
Tbiyi  ^he  c^  stands,  independently  of  tbp  note.  ^f|t 
it  seems  to  me  that  the  note  makes  nq  djff^rpnpe ;  ^r 
f  Itho^^  it  might,  perhaps,  be  nt  firjst  condi^onal,  y^ 
fAerwards,  the  condition  ceasing,  it  became  an  ^bso- 
kte  promise ;  and,  if  so,  the  defendants  have  absolutely 
acceded,  and  are  liable  to  the  consequences  of  the  ar- 
rangement.    The  verdict,  therefore,  is  right. 

Baylet  J.  The  legal  effect  of  what  has  taken  place 
is  this;  Coupland  and  Co.  are  indebted  to  TaiUasson 
and  Co.  to  the  amount  of  7^3/.  for  money  had  and 
received.  The  latter  being  indebted  to  the  plaintiffs,  a 
bargain  takes  place,  by  which  TaiUasson  and  Co.  agree^ 
that  the  money  had  and  received  by  the  defendants  to 
their  use  shiiU  be  money  had  and  received  to  the  use  pf 
the  plaintifi.  To  this  arrangement  the  defendants 
usent*    Then  their  assent  makes  them  deUorv,  and 
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liable  to  an  action  of  money  had  and  received  to  the 
use  of  the  plaintiffi.  The  agreement  of  the  1 4th  Augutt 
fieema  to  me  to  be  absolute,  and  not  conditional.  It 
k  in  effect  an  agreement  to  give  the  defendants  three 
months,  in  which  to  pay  the  balance,  which  is  an  ad- 
vantage to  them ;  and  the  defendants  agree  to  pay  it 
then  in  England^  unless  the  plaintiSs  are,  in  the  mean 
time^  paid  in  the  West  Indies.  That  is,  as  it  seems  to  me^ 
an  absolute  promise.  I  am,  therefore,  of  opinion  that 
this  action  is  maintainable,  and  that  there  ought  to  be 
no  rule. 


HoLRovD  J.  concurred. 

Best  J.  A  chose  in  action  is  not  assignable  without 
the  consent  of  all  parties.  But  here  all  parties  have 
assented,  and  from  the  moment  of  the  assent  of  the 
defendants,  it  seems  to  me  that  the  balance  of  768/. 
became  money  had  and  received  to  the  plaintiffi'  use. 
It  is  said  that  the  promise  was  conditional.  That  may, 
perhaps,  be  doubtful ;  but  supposing  it  to  be  conditional, 
the  event  has  happened  upon  which  it  became  absolute. 

Rule  refused. 


Saturdmft 
November  9Ui« 


Doe  on  the  Demise  of  Fenwick  and  Others 

against  Reed. 


mer«  ade-      T7JECTMENT  for  several  messuaires  and  land  in  the 

fencUmt't  an-       JLr 

castor cune  into  parishes  of  Simonbum^  Warky  &c.  in  the  county  of 

certain  lands  in  Northumberland.     Iq  the  year  1747,  Edward  Charlton^ 

175S,  as  a  cre- 
ditor under  a  judgment  obtained  against  the  then  owner  of  the  land,  and  defendant's  family 
had  continued  in  possession  ever  since :  Held,  that  the  original  possession  having  been 
taken,  not  under  any  conveyance,  the  length  of  possession  was  only  prima  facie  evidence^ 
firam  which  a  jury  might  infer  a  subsequent  conrcyance  by  the  original  owner,  or  some  of 
liis  descendanta,  but  that  it  mi^t  be  rebutted,  and  that  the  lury  must  nat  presume  sudi  con- 
▼eyasoe  ftam  length  of  poasessioii,  unless  they  were  satisfied  tliat  it  had  actaally  beon 
fte^titvdt 

es<|uire^ 


nr  THX  Secokd  Year  of  GEORGE  IV.  9M 

ef^ire,  under  whom  the  plniDtifTs  claimed,  being  in*        1821* 

debted  to  John  JRooke^  to  the  amount  of  850/.,  for  which        

debts  Roote  had  obtained  judgment,  it  was  agreed  be-       Fknwkk 

agoifui 

tweeo  them,  that  Booke  should  be  put  into  the  pos-,       Rub. 
seanon  of  the  rents  and  profits  of  the  estates  in  question, 
until  the  debts  should   be   satisfied    thereout,    which 
agreement  was  carried  into  effect,  and  Booke  entered 
intOf  and  remained  in  possession  until  1 752.     Edaoard 
Charlion^  being  at  that  time  indebted  also  to  John  Reedy 
under  whom  the  defendant  claimed.  Reed  was  desirous 
of  getting  into  the  possession  of  the  estates  held  by 
Booief  and  by  a  certain  indenture  of  assignment  be- 
tween Booke  and  Beedj  the  former  assigned  over  all  the 
debt  then  remaining  due,  and  his  right  of  possession  to 
the  estates  in  question,  upon  the  payment  to  him  of  the 
sum  of  575/.     Under  this  agreement,  Reed  entered  into 
possession,  and  he  and  his  &mily  have  continued  so  ever 
since.     In  the  year  1801,  a  suit  in  chancery  was  in- 
stituted by  the  Charlton  family,  to  recover  possession  of 
the  estates,  upon  which,  in  1821,  the  Vice-Chancellor 
directed  the  present  action  to  be  brought,  prohibiting 
the  defendant  firom  setting  up  as  a  defence,  that  the 
debts  due  or  assigned  to  John  Reedy  deceased,  were  paid 
20  years  ago,  or  that  the  same  were  still  unpaid.     At 
the   trial,   it   was  proved,   in  addition   to   the  before- 
mentioned  circumstances,  tliat  the  title  deeds  relative  to 
these  estates,  (which  deeds,  however,  extended  to  other 
estates   also,)  were  still  in  the  hands  of  the  Charlton 
fiunily,  and  that  the  lands  being  copyhold  of  the  manor 
of  Warky  the  name  of  Rooke  had  remained  upon  the 
manor  books  till  within  a  few  years,  having  first  ap- 
peared there  in  1752.     It  appeared  also,  that  moduses 
bad  been  paid  by  the  steward  of  the  Charlton  family,  to 
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tbe  tboD  rector  oiSimonbum^  in  1 77^9  for  several  estates, 
ioCludiDg  some  of  the  estates  in  question.  There  was 
UQ  distinct  4»ridence  of  their  value.  Edward  Charlton 
.di^  in  17679  leaving  a  widow  and  a  son  theq  under 
9ge»  The  son,  WiUiam  Ciuaitcfij  married  in  1778,  and 
died  in  1797,  leaving  a  son  an  infant.  Hie  questtoo 
fiy  the  juiry  was,  whether,  under  tliese  circumstance  a 
cc^yeyance  of  these  estates,  ei^er  from  Edward  Chart-' 
ton  0r  WiUigm  Charlton  to  the  Beed  faimly^  might  be 
presumed*  Bojfky  3-9  who  tried  tbe  cause  at  the  last 
^i2S.e^  for  tbe  couiuty  o{  .Ncrthmnberiandf  in  sumioing 
up  the  (uiiiia;^  after  adverting  to  the  different  &cts  aboca 
stp^ed,  told  the  jiiry«  that  the  real  question  for  them  to 
^n#ider  9ff^  a^betber  they  beU^ed  that  a  conv^jraoce 
Imd  act4Mlly  t^kea  pli^ce;  observing,  that  the  loss  of  s 
iped  of  conveyMce  was  Ic^  likely  to  take  place,  tkan 
of  a  gr4Dt  of  n  right  of  way.  And  that,  during  ifaa 
marriages  pf  Edward  end  WUUam  Charliarif  no  eoo- 
veyan<^  l^Mld  have  been  made  witbottt  lesrying  a  fine  i 
wbiob  beit)g  pf  rccorc),  fi|igbt  bi^vp  been  prodiicadt  if  it 
^fid  ^^ejd.  Tbe  jury  found  for  tbe  lessor  of  tbs 
pj^inti^.     A»d  noMi', 


HuHof^k  $erjt.  moved  for  »  new  triab  oa  tb^  grQjwd  pf 
mi^lirectipn.  The  true  ciitcripn  by  which  to  judge  iii 
these  PMes,  is  laid  down  by  Lp^d  Manffidd  in  ]Ei4ridg€ 
V.  Knott  {a\  whi&re  h^  say^  *^  There  are  many  cases  not 
withip  tlie  statute  of  iimitatiops,  where,  from  a  principle 
of  quieting  poss^s^ioii,  the  Cotirt  has  thought  that  a  jury 
should  presunie  any  thing  to  support  a  length  of  pos- 
session.    Lord  Coke  says,  that  an  act  of  parliament  m^y 

{a)  Conyp*  215. 

be 


^pMlBied^  M)d  eyep  in  th^  csm  of  the  fiifo^fi,  ippfaic^     ,  1891. 
if  Bot  Japuml  tw  the  f  tatutps  of  Iimi(#tiocu^  a  grsLUt  ffuur 
beprcsamed  from  gref^t  length  pf  po^&e^sii^i?.     It  was  ^       )^??^ 
done  ia  The  Mayor  <^  Hull  v.  Horner,  {a)     Not  that  in        1|j 
fBchfas^  th^   P^o^rt  re^jr  tbi^^^  a  graqt  iu^  l^^n 
iSMide^  because  it  ifi  not  prphabl^  ^at  §  grMt  dtpulfl 
l|l«9#](i9l^  urithaut  ijU  k\s^^g  tm  fi^Gord,  but  W  pnKa}0)^ 
^i^  fw  (h^  fw  rppsf?)  9<ad  ^oio  «  prbiaple  of  ijMi^fiDg 
tb^p^iM^c^^''     Xbi4  tb^B  is  fbP  ^^H^  principle  )ybif:b 
^^W  hsi^^  t)^c^  pr^ji^pi^  tp  tlui  Jury  in  tbif  €«¥^. 

jWy»WPWW«  ^  grwt  pf  ^  ri^t  of  way  frpm  i^  pq^-  ' 
Vnicp  of  A^iMrljr  30  ymh  aUbougb  if  ^ppear^  tbeTfi 
M  bwi  #A  ^99ob^t^  lextipgul^m^t  pf  tbe  rigfot  p/ 
W  Ipnne  year?  back  by  unity  pf  ppsse^siiiMj.  Jf  4^  1^ 
if  )o  bc^  ,V  fhl^  b^e^^  it  will  b«j  ppe»  in  ^v^jcy  c^^ 
<>f  *li^^  pf  ¥ay>  P^  jof  tb^  ^njpygiepi  pf  Aupeat  Jigbl* 
oi:  v^tei;,  tP  go  to  tbp  jury  pn  tbe  qH^^tipHf  wb^^c, 
altbpugb  ppsse^^ioo  for  iO  year^  has  b^n  proyi^flf  tbl^y 
belunr^  IJt^  in  f^ct  any  grant  w;^^  ever  nad^  and  ^yir 
d^moe  of  ibe  cautipus  or  imprudi^  cbaracter  of  t})f 
supposed  grantor  will  be  r^ceivabl^.  Tbi^  will^  m  ^ 
probability^  mal^e  &ucb  ppss^^iop  y^ry  dp^btful ;  for  no 
01^  r^ly  nuppo^e?  tb^t  H'pb  grants  haye  any  ^^tence. 
Q^desi  if  the  jury  do  r^ly  suppose  a  grant  tp  have 
beep  0iad^  tbe  length  of  possession  is  iraQ^aterif^K  Ap4 
tb^e  wa?  no  ifse  in  the  courts  laying  down  as  a  rule^ 
that  20  years'  possession  ^irould  warrant  a  presumption. 
As  to  tbe  observations  jaiad^  with  respept  to  tbe  fines, 
tbey  were  not  correct.  For  if  there  bad  been,  as  pro- 
bably there  was  a  settlement  on  the  respective  marriages 

(a)  Ctn^p,  102.  (b)  BuO.  N.  P.  74. 

of 
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1821 .  oi  Edward  and  William  Charlton^  there  would  have  been 

"  no  necessity  for  a  fine.     Possibly  that  observation,  how- 

Fbnwick  ever,  may  have  produced  the  verdict. 


RcEDb 


Abbott  C.  J.  I  am  clearly  of  opinion,  that  the  di- 
rection was  according  to  law.  In  cases  where  the 
original  possession  cannot  be  accounted  for,  and  would 
be  unlawful  unless  there  had  been  a  grant,  the  rule  may 
perhaps  be  different ;  and  all  the  cases  cited  are  of  that 
description.  Here,  the  original  possession  is  accounted 
for,  and  is  consistent  with  the  fact  of  there  having  been 
no  conveyance.  It  may,  indeed,  have  continued  longer 
tlian  is  consistent  with  the  original  condition.  But  it 
was  surely  a  question  for  the  jury  to  say,  whether  that 
continuance  was  to  be  attributed  to  a  want  of  care  and 
attention  on  the  part  of  the  Charltofi  family,  or  to  the 
fact  of  there  having  been  a  conveyance  of  the  estate. 
As  the  defendant's  ancestors  had  originally  a  lawful 
possession,  I  think  it  was  incumbent  on*  him  to  give 
stronger  evidence  to  warrant  the  jury  in  coming  to  a 
conclusion,  that  there  had  been  a  conveyance*  As  to 
the  observations  made  respecting  the  fine,  &c.  I  think 
the  Judge  might  properly  tell  the  jury,  that,  under  such 
circumstances,  they  would  probably  find  a  fine  levied. 
It  is  said  now,  that  there  might  be  a  settlement,  and 
that  he  ought  to  have  mentioned  that  circumstance  also 
to  the  jury.  But  it  would  be  a  new  ground  for  a  new 
trial,  to  say,  that  a  Judge  had  not  made  every  obser- 
vation to  the  jury  which  the  ingenuity  of  counsel  could 
suggest  on  behalf  of  their  client.  I  think  the  point 
presented  •  to  the  jury  was  the  correct  one.  In  my 
opinion,  presumptions  of  grants  and  conveyances  have 

olready 
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already  gone  to  too  great  length,  and  I  am  not  dis-        1821. 
posed  to  extend  them  further,  ^     ~ 

'^  DoK   d«BI» 

againtl 

Bayley  J.  I  thought  at  the  trial,  and  I  think  still,  Rod. 
that  the  question  for  the  jury  was,  whether  in  fact  a 
conveyance  had  ever  been  made.  I  considered  it  as  a 
mere  question  of  fact,  and  I  called  their  attention  to 
such  drcumstances  as  I  thought  tended  to  prove,  or  to 
negative  it  The  deeds  of  1747  and  1752,  were  both 
produced,  and  if  there  had  been  a  conveyance,  it  would 
probably  have  been  produced  also.  No  draft  of  it,  or 
abstract  referring  to  it,  was  produced.  A  conveyance 
of  this  sort  was  not  likely  to  have  been  lost,  if  it  had  ever 
existed.  It  seemed  to  mc,  that  the  verdict  was  right, 
and  that  if  the  jury  had  decided  otherwise,  most  mis- 
chievous consequences  might  have  resulted. 

HoLROTD  J.  Here  the  original  enjoyment  was  con- 
sistent with  tEe  fact  of  there  having  been  no  conveyance, 
for  it  was  in  satisfaction  of  a  debt.  The  true  question 
was  presented  to  the  jury.  In  cases  of  rights  of  way, 
&c  the  original  enjoyment  cannot  be  accounted  for, 
unless  a  grant  has  been  made ;  and  therefore,  it  is,  that, 
from  long  enjoyment,  such  grants  are  presumed.  But 
even  in  these  cases,  evidence  to  rebut  such  a  presump- 
tion would  be  admissible.  I  think  that  the  direction 
o(  my  Brother  Bayley  was  correct,  and  that  the  verdict 

is  right. 

-   Rule  refused,  (a) 

(a)  JSest  J.  was  absent  at  chambers. 
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^^^aUSL     h  Stewart  against  Bell. 


^oMMler  1  Ith. 


L^^^^  j^  A  CTION  on  a  policj  of  insurance,  from  Lonrkm  to 
mmcagenenOlj.  Jamaica^  upon  goods  on  board  the  ship  NeAitt. 

The  goods  in- 

Bured  were  Plea,  general  issue*     At  the  trial,  at  the  last  GuildhaU 

particular  place  sittings,  before  Best  J;,  ft  appeared  that  the  goods  in 

and  the  usual  question  were  stores  for  the  supply  of  a  plantation  called 

^rJ^  fof  Diickenfield  HaU  estate,  situate    in   Plantain   Gat^eny 

tiie  ship  to  iwo-  jRi>per  Bay.  in  Jamaica.     The  bay  is  not  safe  for  vessels 

oeed  to  an  ad-  *^'  ^ 

joining  port,      drawinff  SO  much  water  as  the  Nesbitt  did.     The  usual 

and  there  to  ^ 

tiansship  the      course  is  for  such  vessels  to  proceed  to  Port  Morantf 

cargo  into  shal- 
lops; but  no      and  to  discbarge  their  cargo  into  shallops  for  the  pur- 

this  was  giren  pose  of  being  conveyed  to  Plantain  Garden^  River  Bag. 
writmTHdd,  '^^^  ^^P  ^^^ilt  arrived  at  Port  Morant  safely,  and 
^^^Ttib^  put  part  of  her  cargo  on  board  two  shallops,  whicb^  in 
were  liable  for  a  ^j^jj  passaffc  to  Plantain  Garden.  River  Bay 4  were  lost. 

loss  occurrmg  r         n  »  ^' 

after  such  trans-  For  this  the  assurcd  claimed  an  average  loss.     The 

shipment  on  " 

board  Uie  sbal-    Solicitor-Gcneral,  at  the  trial,  contended,  that  the  fact 

lopa, 

of  the  goods  being  destined  for  Plaintain  Garden^  JRiver 
Batfi  ought  to  have  been  communicated  to  the  under- 
writers, and  that  they  could  not,  upon  a  policy  from 
London  to  Jamaica^  be  liable  for  a  loss  occurring  after 
the  trans-shipment  of  the  goods.   Best  J.  was  of  opinicni^ 
that  it  was  incumbent  on  the  underwriters  to  inqaire^ 
for  what  part  oi  Jamaica  the  goods  were  destined  h^^tl. 
left  it  to  the  jury  to  say,  whether  the  loss  occurred  in 
the  usual  course  of  the  voyage,  telling  them  that,,  til: 
that  case,  the  underwriters  wete  liable.     The  plaintiff, 
accordingly  bad  a  verdict.    And  now 


The 


in  tus  SeobtiD  TtiH  6»  GEORGE  IV.  m 

I^  SMicitor'General  moved  for  a  new  trial  |  and  ha  1891. 
referred  to  a  ca^  6f  Ferguson  v.  Alkrii  tried  Mfbre'Lovd  ZZ7" 
EUenborougA^  at  Qmldhall  sitting^  after  JEfiAxfy  tom^  w»H< 
I806j  a9  in  point.  There  the  insurance  was  on  goods 
by  the  ship  Phcenix^  at  and  from  London  to  TobagOj  and 
the  goods  were  intended  for  Castara  Bay^  in  that  island, 
bat  Castara  Bay  not  being  safe  in  war-time,  or  for  a 
ship  of  the  sizi;  bf  \hi  PhUhiac,  «6^  i^tiW  tfn  to  Courland 
Bay^  ai|d  sent  the  goods  by  a  drogher,  which  was  cap- 
ttihsd.  Ttiferfe  tb^  ifildetwrit6i*s  v^e  WA  not  lidBI^  fo^ 
the  ItiU;  That  cite  H  itif  sMlar  td  <Jie  pr^efrt  The 
drctitJtedhf^  df  diif  ^ddds  beihg  transshipped,  nl^ketf  ^ 
edtttidef^  difll^^te  in  the  mk.  No  dbubi,  if  the 
gbodK  had  ItetlKi  lilndbd  at  PbH  Mot-ant,  tHc  tfifidci^rii^fS 
wodd  M(ti  hbHH  HMe  for  dny  Iti»«[  by  bd^  fidsiifdei^ 
{He  flft  ttt  i^tb^HHi  ^hefl  inttoded  tb  b^  bdrne  B^  tllfc 
niifltf#fiUtfl,  ]^  ^peeiriljr  liitotion^  hi  tfKe  pdlidy. 

hr  ektbM:  The  itHUrtd  mdst  Shetir,  ihiti  the  pbH 
to  #Mifa  the  jfcip  p^oeetiAi  is  the  dsfiial  port  for  gdddi 
deflCitfM  tb  the  partieolar  ^lacef;  TMt  Was  do  hefe,  for 
/%it  Bbrant  #a*  the  pltiee  tcf  whicli  shi{is  of  the  btird^h 
jdiS  draught  of  ^M^r  of  th6  2^r^'^  n^ Aly  prbceed  i^ith 
goods  destined  for  PZan/atn  Gard^,' it/i^  £a^.  Tfi^iitf- 
derwriter  is  presumed  to  be  acquainted  with  the  usual 
60orse  oTflie  voyi^e,  and  to  tkke  aj^cflDfiidtri  f^  the  risk 
accoMb^ly.  Tbif  policy  i^  to  cdvef  the  goods  till  ih^f 
ar^lattdlid^itod  theund^Wfitei*  should  incjtiire,  fli^r6(8r^; 
trfoit  k  ibe  tunml  mode  of  laifdiMg  the  goods  fn^iiired. 
Her^'  it  appears  tc^  haire  been  th^  iM^  to  t^sship  iUt 
^Mb  into  itikWo^  The  wotds  » including  fiHk  iH  * 
droghenr"'  htt?e  prdbubly  bedi  9M^  to  pbttcS^  Ibf 
greater  security ;  but  where  it  is  the  usage  of  the  trade, 

and 
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182U  and  in  the  ordinary  course  of  the  voyage,  to  transship 
"— "^  into  droghersi  the  underwriters  are  liable,  even  though 
againsi       those  words  are  not  found  in  the  policy. 

BCLJU 

Rule  refused* 


M^rnd^  ShEPHERP   OtoinSt  I^AIN. 

Where  an  ad-  /^ASE  for  the  breach  of  a  warranty  as  to  the  cha^- 

the  tale  ofa  racter  of  a  ship.     The  advertisement  for  the  sale  of 

h«?ai "  a  cop-  ^^  ^  V  described  her  as  "  a  copper-fastened  vessel ;" 

^^^^^  but  there  were  subjoined  these  words :   "  The  vessel, 

diat  the  vessel  ^j^h  her  stores,  as  she  now  lies,  to  be  taken  with  all 

was  to  be  taken  ^  ^ 

with  all  faults,    fiiults,  without  allowance  for  any  defects  whatsoever.^ 

without  any 

allowance  for  It  appeared  at  the  trial,  at  the  last  GuUdhaU  sittings,  be- 

whataoeTer,  and  fore  Best  J.,  that  the  ship,  when  sold,  was  only  partially 

ihe  was  only  copper-fastened,  and  that  she  was  not  what  was  called 

poMfaiKte^^  .  ^  ^^^  trade  a  copper-fastened  vessel.    It  appeared,  also, 

^SS^dbiT  ^^^^  **^  plaintiff,  before  Ke  bought  her,  had  a  fuU  op- 

^  ^SdH*  portunity  to  examinQ  her  situation.     Best  J.  thought 

faults,  &c"  that  the  ship,  not  being  a  copper -fastened  vessel,  the 

tile  vendor  was 

liable  for  the      plaintiff  was  entitled  to  a  verdict,  and  directed  the  jury 

breach  of  the 

warranty.  accordingly.    And  now 

The  SoUcitor-General  moved  for  a  new  trial.  He 
referred  to  the  teims  of  the  advertisement  by  which  the 
vessel  was  to  be  taken,  with  all  faults,  and  without  any 
allowance  for  any  defects  whatsoever ;  and  to  the  judg- 
ment of  Lord  EUefiborough  in  the  case  of  Baglekole  v. 
Walters,  (a)  Here  the  term  "  copper-&stened"  was  only 
a  description  to  the  best  of  the  seller's  judgment* 

(o)  5  Campk  iSS. 

Bat 
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Bat,  per  Cwriam.    The  meanii^  of  the  advertiiement       1 891 . 
DUttt  be,  that  the  sdler  will  not  be  responsible  for  any       "~" 
nuilts  which  a  .copper-&stened  ship  may  have*    Suppose       nw^ 
a  silver  service  sold  ^  with  all  fruits,"  and  it  turns  out 
to  be  placed;  can  there  be  any  doubt  that  the  vendor 
would  be  liable  ?   <<  With  all  fiiults"  must  mean  with  all 
fimlu  which  it  may  have  consistently  with  its  being  the 
thing  described*     Here  the  ship  was  not  a  ccqpper- 
&stened  ship  at  all;  and,  therefore^  the  verdict  was 

Rule  refused. 


BuRinrEAT  against  Hutchin8ok«  3w«Ii^ 

ytmmler  15di* 

A  SSUMPSIT  for  goods  sold  and  deUvered.    Plea,  A  pldncift  ia 

general  issue.    At  the  trial,  at  the  last  assijEes  for  »  tamo  bOU 
Cumberiamlf  before  Bi^ley  J.,-it  appeared  that  the  action  toiwofwfor 
was  brought  to  recover  the  amount  of  a  tavern  bill,  dwsof.lbr'^ 
the  charge  for  which  amounted  to  1/.  13^.    There  was  {f^Sff* 
alio  a  charge  for  qpirituous  liquors  supplied  to  the  Jj^'Miii- 
goerts,  amounting  to  8i.     To  this  charge  it  was  ob-  ^'^^^ilf*^' 
jectedf  that  it  could  not  be  recovered  in  consequence  of 
24  6. 2.  r;  40. 1. 12. ;  and  OUpin  v.  Bendle  (a)  was  cited. 
The  learned  Judge  was  of  this  opinion,  and  the  jury^ 
mdrr  his  direction,  having  found  a  verdict  for  1/.  I3s^ 
he  aAsrwards  certified,  in  order  to  deprive  the  plaintiff 
of  his  costs, 

2>.  F.  Jma  now  iboved  to  increase  the  verdict  to  4is. 
bj  addnig  the  diarge  for  qpirituous  liquors*    Her^  the 

(a)  1  Mm.  }r.  P,  CI. 
VOU  V.  R  KqttO» 
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1821.       liquon  were  only  incideutal  to  the  reit  of  the  enter- 

^      taimnent.     TImj  object  of  the  statute  was  to  prevent  the 

a§nn9i  Sale  to  the  consumers  in  small  quantities,  where  spirits 
only  were  sold.  It  speaks  of  a  collusion  between  the 
distiller  and  retailer,  in  order  to  extend  the  sale. 
If  this  be  the  rule,  as  here  laid  down,  any  securi^* 
giTen  for  a  tavern-bill,  in  which  there  was  a  diarge  of 
a  l^ass  of  spirits,  would  be  invalid ;  and  so,  indeed,  it 
was  held  in  Scoii  v.  OiUmore  (a),  where  the  spirits  were 
supplied  to  the  party.  But  in  Spencer  v.  Smith  (i), 
where  the  bill  was  given  by  an  officer  for  spirits  supplied 
to  recruits,  Lord  EUenbarough  was  of  a  contrary  opi- 
nion ;  and  in  Jackson  v.  AttriU  (c),  where  the  spirits 
were  supplied  to  the  keeper  of  an  eating-house,  to  be 
consumed  by  his  customers.  Lord  Kenym  held  him 
liable.  Here,  the  goods  were  supplied  to  other  per- 
sons, and  not  to  the  defendant,  who  was  not  present  at 
the  entertainment 

Abbott  C.  J.  Ttie  words  of  the  act  are  free  from 
dbubt.  They  contahi  a  general  and  absohfte  profal- 
bitibn  of  the  sale  of  spirits,  unless  delivered  ht  quantWes 
amounting  to  more  than  twenty  tbtlliogs  m  tafne  at  one 
time.  We  are,  however,  desired  to  narrow  the  co»- 
stmction,  by  inffodcfcing  the  qualifications  of  a  sale  to 
the  consumer  bhnsel^  tmi  by  eonfirriirg  it  to  the  case 
where  the  spfrits  have  been  sold  alone.  Bat  it  wooM 
be  a  great  evil  i»  imrodtfee  such  qoefHAeaCiofw;  aenc^  I 
think,  if  wc  did  so,  we  should  probably  defeat  the*  inteit- 
tions  of  the  I^islature.  The  verdict  must  remain  as  it 
i%  with  all  its  consequences. 

Rule  refused. 

(•)  silvan/,  sse.      (»)«ebi^.  a.      (c)  ivvfo,  ivip.c.  laa 


iw  ^aM  fiBootm  YfeRk  ot  GfiORGfi  IV.  if^ 


I 

Doe  oii  th«f  Demls'^  oif  JaMes  oiTV^n^/  SrAwn. 

^^  Ntwmitr  I3>h. 

.     1  .  ■  I 

PJECTMENT  for  certain  leasehold  premises.     Plea>  Wlw^  u  m- 
.geoeral  issue.     At  the  trial,  before  Abbott  C«  J.,  at  leuc indeed, 
theiasl  acsi2^  for  Gloucestershire^  it  appeared  that  a  fieri  Oon,  wm  in^ 
facias  hadissueil  upon  a  judgment. against  the  defendant,  |^  uimSm 
asd  tbat/on  tli^t  occasion  a  lease  by  deed  of  the  premises  Sf  A^^^ty 
in  question*  was  taken  in  execution  by  the  sfaerfff)  and  jf^'^JjSjf 
sold  and  assi^ped  to  the  lessor  of  the  plaintiff.     The  only  ^^^j^*^ 
question  at  the  trial  was,  whether  this  assy^meut  by  ■"^Mfci^j 
the  sheriff  was  sufficiently  proved*     The  assignmti^t  piMngfartMr 
vas  to  the  name  of  Mr.  Millerf  the  high-sheriff,  and  iriwiT^  ji- 


In  tmtaMMH 
tMih«Hr« 


vas  executed  in  his  namcp  and  under  the  seal  of  the  ^^ 
ofBce  by .  Mn  WiUon^  who  acted  as  his  under-'Sberi£  ^IJJJJ^' 
Bui  there  was  no  evidence  of  the  appointment  of  Wilton^ 
empowering  him  to  execute  deeds  in  the  name  of  the  high- 
sbcriffi  The  learned  Judge  thought  that  WiUofC%  act- 
ing as  ui}der«sberiff|  was  sufficient  evidenoQ  of  his  ap- 
pcintment,  and  that  it  roust  be  presumed  that  iic  had 
aatbority  to  execute  all  instruments  necessary  to  be 
gyfyntf^  by  the  high-sheriff,  and  the  plaintiff  accord- 
10^  bad  a  verdict.    And  now 

^QampbeU,  by  leave  of  the  learnt  J^gfif  movad  to 
^utiC.a  nonsuit;  0OQteDdin{j^  tliat  there  ought  to  have 
been  further  evidence  that  ff^ilton  was  under- sherifi^  and 
fiial  b^  bad  authority  by  deed  to  execute  deeds  iit  the 
name  of  the  high-sheriff. 

R  2  But 


_    •  f 
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1821.  But  The  Court  thought  that  the  evidence  was  suffi- 

D     dim.  ^^^"^  *°d  that  the  under-sheriff  had  authority  virtute 

SAutM  o£Bcii  to  execute  such  instruments:  and  they  refused 


BxAWK.       the  rule. 


Rule  refiu»ed. 


5S!!l21.  lath.  Rhodes  against  Gent. 


^oMMder  15th. 

AbOlof  «-  A  CTION  against  defendant,  as  acceptor  of  a  bill  of 

^l^^l^^.  exchange   drawn  by  the  plaintiff,    payable  foui 

J  aS  a!""**  months  after  date  to  the  plaintiff's  order,  for  the  sum 

^T^^timT  ^^  ^^^'     The  acceptance  was  as  follows:  "Accepted; 

not  preMoted  payable  when  due  at  Messrs.  P.  and  H..  bankers,  Loip- 

there  for  pay.      ^  ''  .  ' 

mcntwhcn        dof}."      The  declaration  contained  an  averment,  that 

dui^  nor  ^p«^ 

MJkie  daye  ^^  afterwards,  and  when  the  bill  became  due,  to  wit,  on, 

after  •  the  ac*  - 

oeptorisitiU  &c.>  at,  &c^  it  was  presented  at  the  place  at  which 
eoDTenience'  ^^  ^^  ^7  ^^  ^^  acceptance  made  payable,  and  pay- 
to  hhf  frS^^  ment  demanded."  At  the  trial,  at  the  last  GuildhaU 
wMil^m.  ^^^&>  ^^^^^  ^4Mo«  C.  J.,  it  appeared  that  the  bill  in 

question  had  not  been  presented  for  payment  at  Messrs. 
P.  andJFf.  till  several  days  after  it  became  due;  and  it 
was  objected  that,  on  this  ground,  the  plaintiffs  were  not 
entitled  to  recover :  but  the  Lord  Chief  Justice  was  of  a 
different  opinion.  The  plaintiffs  having  obtained  a  verdict 
upon  this,  and  upon  another  bill  of  exchange,  to  the 
proof  of  which  there  was  no  objection, 

J.  Ptirhe  now  moved  to  reduce  the  verdict,  by  deduct- 

ing  the  sum  of  194/*     Here  the  bill  was  not  presented 

when  due.    It  is  now  decided,  that  in  an  acceptance  ^ke 

.     ^  the 
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die  present,  it  b  a  part  of  the  contract  that  the  bill  shall  be  18t21. 
presented  at  the  particular  place ;  Rawe  v.  Young  {a) :  and  p^ 
die  question  is,  therefore,  whether  the  law  will  not  now  H^ 
snnex  to  it  also  the  condition  of  presenting  the  bill  at 
the  banker's  within  a  reasonable  time  after  it  is  due.  A 
ptity,  in  order  to  take  up  the  bill,  deposits  money  at 
his  banker's,  and,  if  the  bill  be  not  'presented  for  pay- 
ment when  due,  or  within  a  reasonable  time  after,  he 
will  be  exposed  to  the  inconvenience  and  risk  of  keeping 
the  money  there  for  a  long  period  of  time.  And  Bishop 
y.  CkiUy  (b)  is  an  instance  of  a  loss  occiirring  from  this 
circumstance,  where  the  acceptor  was  held  not  to  be 
liable.  Sebag  v.  Abitbol  [c\  was  decided  on  the  ground 
that  it  was  not  necessary  to  present  the  bill  at  all  at  the 
banker's,  and  being,  as  to  that,  overruled  by  Mowe 
▼•  Young,  is  not  an  authority  against  the  application* 
Besides,  here  there  is  an  averment  in  the  declaration^ 
that  the  tnll  was  presented  when  due^  which  hnin  bee^ 
p^gativedt 

Abbott  C.  J.  It  does  not  seem  to  me  that  the  pai^ 
ticalar  averment  in  the  declaration  is  at  all  material ; 
finr  the  bill  being  payable  to  the  order  of  the  plaintiff 
who  was  the  drawer,  it  would,  unless  he  was  guilty  of 
ladies,  be  evidence  on  the  account  stated.  The  ques- 
tion, therefore^  really  is,  whether  a  mere  omission  to 
present  the  bill  at  the  banker's  on  the  day  when  it 
is  due,  will  discharge  the  acceptor;  and,  it  seems 
to  me^  that  if  we  were  so  to  decide,  it  would  produce 
most  mischievous  consequences.  The  case  oiUime  v^ 
Young  go^  the  length  of  bolting  tha(  it  presentm^t  \ft 

(4)  %9'^B.  165.  {h)  %8tr.  1195.  (c)  AM.i8.  4«S. 

R  S  neociiAry 


e«iT. 
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JSiil.  MCfiMgrjr  At  the  particular  place  specified  ;  and,  perT 
baps,  it  ijouif  go  further,  and  may  exonerate  the  ac- 
Qf^toVy  in  case,  by  the  omission  to  present  in  tifne,  be 
li^sfftips  f^y  f^twl  pr^ndice ;  but  it  cannot  extepd  tp  a 
pasc  Ijl^e  the  pnesenr,  where  no  such  injury  is  prpK^  tQ 
b^ye  gri^cQ  in  fipus^quence  of  the  pmissipn  tq  pr^KOt 
tJffi  bili  fpv  payfPfiiit  when  due.  This  rule  uius^  there- 
fere^  b^  refo§^. 

HpLROYD  J.  (a)  If  this  case  fell  within  the  rule  laid 
down  in  the  case  of  Rawe  v.  Yotms%  we  are,  no  dqiibt, 
bpund  by  that  decision :  but  I  think  it  does  not  fall 
within  it.  The  only  coses  in  which  parties  have  been 
held  to  be  exonerated  in  consequence  of  non-present- 
meg^i  are  th<^e  of  drawers  and  indorsees.  This  is  an 
action  airainst  the  acceptor,  and,  without  sayinir  what 
effect  the  proof  of  an  actual  loss  sustained  by  him  in 
consequence  of  an  omissipn  to  present  would  have,  I 
think  he  is  clearly  not  exonerated  in  the  preesnt  case^ 
where  no  injury  is  proved  to  have  arisen  from  what  has 
occurred. 

Best  J.  If  I  had  thought  that  a  consequence  like 
that  contended  for  was  deducible  from  Bmoe  v.  Yxfung^ 
I  should  have  hesitated  before  I  pronounced  the  opinion 
which  I  did  in  that  case.  If  a  bill  be  accepted,  payable 
at  a  particular  place,  the  acceptor  undertakes  to  have 
the  money  there,  and  to  leave  it  there  till  the  bill  is 
presented ;  and  if  he  does  so,  and  in  consequence  of 
that,  by  the  failure  of  the  banker,  he  receives  an  injury, 
I  think  he  will  be  exonerated,  if  the  bill  has  not  been 
presented  in  dne  time.    It  is  like  the  case  of  a  diedc, 

(q\J9«S^  h  VtftbfCnt  ^t  Chainbirft. 

which. 
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vphiffh»  if  it  b#  Md  liii  ^fter  the  banker  fails,  will  he        ISSI. 
0i|iridgF«4  M  fK^meiHt  in  case  Ihe  person  giving  it  bad       "      ' 
qK»M|r  m  tb^  bnaker's  bauds  at  the  tine.    I  am  satii^       '1^ 
M  that  th^  99^  QfS0iioe  V.  Ytivi^  cannot  he  coosiderad 
>^  blM^IRg  iaipo60d  ib^  coaditiofi  contended  for  ia  the 
present  case.     This  rule  must,  therefore,  be  refused. 

Rule  refused. 


•ittWgl  bffOfS  ^«f  J»f  it  #ppeaf?d,  that  ^e  4e&R^^  Sf  .^torf 
^l»P  YWI  %  WYWVl  »f  the  4^|«^  Jnfiura»j?p  CqWBWWi  ^^[^^. 
M  W  Wi  J5«St8dy  in  ft  ^^rphoft^et  pf  wh**  be  JWt  Jf^^';^ 

tfep  kOFi  <«rt^a  g«04§  b^^PgiWg    f^  th^  pWmWr.  i^V^  the  d^endan^ 
^  ^  *  a  MiTant  of  t06 

fro®  f  gre  rt  tl^e  pl^pjff' s  hoyscy  fuid  yr^ig\k  }^  |;i^er)  comply.  k«pc 
carried  to  the  warehouse  by  the  servants  ©f  \\wi  Qwpftpy^  th^  defeiid«it» 
The  only  evidence  of  a  conversion  was,  that  when  the  p",^  uftj^the 
plaintiff  demoded  %he  gop^s  from  th^  defen^Wt,  the  t^^^!^^ 
latter  «Md  that  he  could  not  deliver  th^m  up  witfepy*  m  "^l^^J^ 
order  frqai  the  Jibion  Office.  The  learQ^  Judge  left  U  ^  ^"^  ^* 
to  the  jury  to  say,  whether  this  qm^lifipatipf^  of  ^h?  ^  Held^tiiat 

5'    ▼  '  T  ^  ..  .     .  thii  WM  not 

fendant's  refusal  was  ^  reasonable  pn^  t^lli^g  tb^Qb  thi^t  tuchs  refusd 
if  so»  he  was  of  qpinion,  tb^t  the^-p  w^  ^pt  8iiffi(?i§pt  Tc^^on  of 
evidence  of  a  cpnversipn,     The  juyy  ac,opr4ipgly  fywA  SJSSdSSt. 
it  verdict  for  tliQ  defendant.     And  now 


Denman  moved  for  a  new  trial^  on  tbp  gfp^ncj  pf  ^ 
mitdirection.  Here,  there  was  a  tortious  intermeddling 
with  the  p||in^'f[  goods,  by  the  dalandaAl^  i^sal  to 

H  4r  deliver 
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>■  -  * 


1S21*      drihrer  diem  up.    This  was  therefore  a  convenion^  and 
^|]|^]|[]J^    Arimf  ▼.  SmM  {a\  and  Stephens  v.  EhvaU  (ft),  were 
^^{Uu       iiodi  inttancen  where  senrants  were  held  liable  for  a 
oonTeraioiv  ahhoogh  it  was  done  for  the  b^ra^  cfthdr* 
masters.    These  authorities  are  in  &your  of  the  plain- 

Abbott  C.  J.  I  am  of  opinioni  that  in  this  case 
there  should  be  no  rule.  Perkins  y.  Smith  and  Stephens 
r.  EtwaUwert  both  cases  of  actual  conyersion  by  ser* 
TBntSy  in  disposing  of  goods  the  property  of  others,  tb' 
thor  master^s  use :  but,  here  the  question  isj  whether ' 
the  refiisal  of  the  seryant  to  deliyer  the  goods  in  ques- 
tion amounts  to  a  conyersion  d  the  property.  This 
dierefinre  is  the  case  of  a  conyersion  ariung  by  con^ 
struetion  c^law.  I  think  the  refusal  in  this  case,  not 
being  an  absolute  refusal,  was  not  sufficient  eyidenoe  of 
a  oonyersi<m,  and  that  the  learned  Judge  was  ri{^  in 
so  considering  it,  and  in  directing  the  jury  to  find  n 
for  the  defendants 


'  Baylgt  J.  If  the  plaintiff  in  this  case  had  informed 
the  defendant,  that  he  had  preriously  made  application 
to  the  Insurance  Company,  and  that  they  had  refused 
permission  for  the  deliyery  of  the  property^  or  had  UM 
the  defendant,  that  he  expected  him  to  go  and  get  an 
order,  authcNrieing  the  delivery  of  the  property,  and 
after  that,  the  defendant  had  refused  either  to  deliyer 
the  goods  or  to  go  and  get  such  order,  J  think  it 
would  have  amounted  to  a  conyersion  on  his  part :  but 
tiere  the  defendmt  bnd  the  goods  in  his  poss^ssioo  wk 


^  3e^  J*    I  thought  M  the  trtptV  that  I  mifjbt  pno*- 
Jpfolf .  I>»y^  |i(»i«m^d  ih^  plaintil^  but  tb9( :  tbf  i^&T  • 


lUdAJOMIft 


tllMgpifeof  Ifae^  biwiM^;Gpfl»pm^;  anil  be  v0iild*j|lif  i       i<^. 
l^Avt^dQpie  lik4HtY  if  lie  had  givep  the«tittp^  withoat  lA 
iippliialilMi  to  iui  jempkiyen*  t  He  only  .ga^re^  aa  itiiaeflouij 
t^'MTi'ii  q^rfjSHj  reaipiuibley-wdjttsufiabfe  r^cAwat*^   ro 

HoLBOTD  J.     I  think  the  verdict  in  tbia  aHiei  n^! 
rig^t     In  point  of  law,  the  goods  were  only  in  the 
c||||U)d;y^,die...defep4a&V  and  in  the  pdmei8iqii..4iif  ^ia 
egof^i^f^f^ih^  IiumranQa  Company.     If  we  were  to  hold: 
tbi§  J^aal^.tfl^^  acDoyersioD,  it  would  go  ibis.kogth^v 
tbft if #fP^nH>n  were U)  eaU  at  a  gentieaian'^i  hoaae^mdv 
toKasl^  .iiis:  aenraot  tP  deliver  goods  to  hinv  and  Afi) 
tegwkt  were  to  refuse  to  do  so^  unless  a  previ^M  apt. 
pUcatioa  was  made  to  his  mastar,  it  would  amount  ta  tt: 
fiODveiaipn  on  the  part  of  the  servant.    In  this  case^  tlia> 
goods  came  into  the  defendant's  possession  lawfiiUy^ 
and  die  Yefiisal  is  only  till  an  order  is  obtained  from  the 
ckfigedwt^s  employenk     In  Perkins  v.  SmM^  the  de*. 
ftufdast  leosived  the  goods  wrongfully  at  firstf  and  the 
conversion  was  by  an  actual  sale  of  them.     Nowitis/ 
dear^  that  the  authority  of  the  master  would  not  amount 
to  A  defisnoe  of  that  which  was  altogether  a  tortidus 
act  of  the  servant     The  case  of  Mires  v.  Solet^  («)  isi: 
spi  anthority  in  point.    There,  the  servant  reused  to  > 
ddcv^  back  some  she^  which  were  on  his  master'a: 
landf  and  it  was  held  to  be  no  oHiversion  on  his'  part.'  - 
I  am  therrfore  of  opinion,  that  the  nde  ahouldb^. 


Sooi^ 


11<T« 
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l^gl.  cfturss  was  ta  leave  tka  questioa  ta  ihe  jury.  A^  ub*. 
qualified  i^fqsal  u  aloioit  always  copclu&ive  tuidenoe 

^aitt^^  of  a  conFansion  ;  but  if  there  be  a  qualifieatiou  aBneaue4 
to  it,  the  question  then  is,  whether  it  be  a  r^aaoiiable 
one.  Here,  the  jury  thought  the  qualification  a  rca- 
^mable  pne,  and  that  ihe  refusal  did  not  amoHnt  tQ  a 
owversi^  of  the  propey(y»  and  I  think  they  were  eight 
lA  thftt  ooo0luiift|i. 

Rule  refused. 


Ffifiay,  Jameson  and  Another  agflirist  Campbell^. 

Where  a  bond    J)fi§T  «l  bfi|¥},,     TbS  4^»daH$  P^ftjed  U«  l^^ 

tefG*?.*"^  TttBfc^ftnd  92rtifti»tft  thp  WteF  beJRg  d^ted  2?4 

^m^^r'o^  OW^,  lt^\8t     Thp  rgB»ic?tioR  set  fe^J,  |^^  cq^^^i^  qf 

ment  was  ob-     cfi^j^};^  ii]  ^  perfeift  aptipn,  tliee  pf Bfliflg  iq  tjig  Cgn^- 

tuned  in  toe  .  -r- 

iuifcinr  which  mpr\  Plcft§  l)et^?cn  (h^  Pteintj^  an(J  cjefepdapt^  tftr 
giTen :"  HeU,  figfUeF  >*!it|»  S^pk  feo^tft  as  jihould  b^  g^ven  in  t^e  9§fng. 
StJ^m^  w"r.  4ll^}  }t  fh^q  avpn-pcU  tha^  fifter  tl^p  bapl^ruptcy,  tq  wUi 

SSSi^"''  ifl  ^^ff-  ^?':«^»  §?  Cf-  h  j^dgwem  )va^  fcWQ  in  fbftt 
the  bond.         q^ji^j^  ^Q  ^iie  Common  flpas.  ag^jpst  defen^qnt,  for  the 

sum  of  289/.,  and  so  the  bond  forfeited  by  non-paymj^t 
of  that  sum.  Demurrer  and  joinder.  This  case  was 
argued  in  last  Easter  term  by 

fVildef  in  support  of  the  demurrer.     This  bond  given 
under  4  G.  3.  c.  SS«  s,  !•  was  a  m^re  collateral  security, 

and 


jv  tm  8sMXB  YsM  QK  GEOHaE  IV.  tftt 

and  »   dificb^i^ed  by  the  bankruptcy  and  ogrtiBcatt*        IdSl. 
Hie  difSciilty  arises  from  confounding  the  security  and       j*"''^^ 
debt-     The  debt  is  not  contingent,  sUbough  the  s^urity        ^gfli^ 
i|  ffi.    llie  fnppieat  the  debt  ivas  a^cert^iined  by  tiie 
jpdgnif|»t,  it  bff^me  by  rel^iop,  ^  debt  ^ue  before  this 

I^9ki^ptcy9  mA  <^  ^1^9  ii  w^s  prP¥eabl#  np4§r  tb« 

^mmm>^i  ^  '^  ^st^rge^  by  tbp  9^n\^Gf^t^  Th^ 
secprity  U  iiuked,  contifig^f^  ^4  ^ep^ds  on  t)ie  gveftt 
qC  t)W  jndi^mt.  li^jp^,  the  original  debt  bf^  llt^eo 
T^I^^kM  by  tb^  certificate,  ^nd  Ifee  bond,  wbjcb  WW  Wrfy 
a  spoirity  §^  ifc  PW^^  now  be  ^foyic^     Cfc  I^f. 

?8/-  *•  FW  tl<<^  .c^rtigq^te  Tmy  be  gon^firrf  ^  * 
^hlfniory  f d^e  ftf  the  4elH,  Vw^Hfiau  y.  Pr^  (^), 

qgurt  onfe  dgci^fd,  th^  tbey  lyould  PQj  iftl^^wret  PR 
PinykVaRi  in  a  fi^f^  lijce  tbp  p^^ent.  Thj*  P^e  if  bx\^%: 
gftW  ^9  Ui),  ivhef^  ^be  Pourt  r^li^ve  the  bail  pp 
motion,  when  the  principal  debtor  has  obta|(}gd  hjf 
certificate 

^^H  SP9tr8i  TPferN  t9  f^9  «taf^^«  ?  GT.  }.  c.  ^^  % 
tljf  f Y^^rity  Ijy  F^i/?|l  bonds  lypre  first  inft^e  prqyeji^ 
aq4  fp  (fj?2'<^^  V-  Cliff ierfx^ki  cited  in  Ttf^  v.  S^r^cf^  (^) 
as  proving  that  point  Under  tb^t  ;t^t|}te;i  bovyeyeri  t|^ 
^Sf  of  paj^ipent  must  be  certain,  for  a  rebate  of  interest 
is  to  be  calculated,  Ex  parte  Barker  {e).  Here  ihe  time 
if  jde^rly  pont|iigent|  for  it  cpuld  Qot  be  ascertained 
^hep  jiidgm^nt  would  be  given,  'f  here  ^re  many  case^ 
irh^re  it  depends  on  the  nature  of  (he  ^urityi  v^he* 
tbef  it  be  barred  by  the  certificate^  ^  for  instaiif^e, 

(a)  3  B.  j-  A.  15.  (b)  5M,iS.  3^6. 

(c)  3  J.  J  J.  275.  (d)  S  j^.  867. 

(c)  9  r#i.ii^  lip. 

an- 
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1621.        an  annuity  bond,  and  a  covenant   to  secure  the  an- 
j  nnity,  if  the  bond  be  forfeited  before  the  bankruptcy,  it 

against  may  be  proved.  But  in  an  action  on  the  covenant  for 
not  paying  subsequent  instalments,  the  certificate  would 
be  no  bar.  Cotterel  v.  Hooke  («),  Ex  parte  Granger  (6). 
So  a  certificate  obtained  subsequently  to  the  judgment 
in  an  action  on  a  bail  bond,  was  held  not  to  discharge 
the  bankrupt  from  the  judgment;  the  bail  bond  not 
having  been  forfeited  at  the  time  of  the  bankruptcy, 
CockeriU  v.  Owston  (c),  although  it  was  there  admitted, 
that  the  original  debt  was  thereby  discharged.  Here 
the  ceitificate  was  obtained  after  the  judgment  in  the 
Common  Pleas,  and  Boutcflour  v.  Coats  {d)^  and  Dins* 
dale  V.  Eames  {e\  shew  that  in  %uch  a  case  it  is  no  bar. 
Nor  will  this  be  any  hardship  on  the  defendant,  for,  by 
suing  the  sureties,  who  are  clearly  liable,  he  may  be 
mad6  liable  circuitously,  and  the  law  abhors  circuity 
of  action. 

Wilde^  in  reply,  referred  to  Utterson  v.  Vernon  {/)f  as 
•hewing  that  7  Gr.  1.  r.  81.  was  a  declaratory  act.  The 
cases  as  to  bail  bonds  are  distinguishable,  for  the  con- 
dition of  the  bail  bond  is  not,  as  here,  to  pay  the  debt, 
but  to  do  ^  collateral  act* 

Citr.  adv.  vuU* 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court ;  and,  after  stating  the  pleadings,  proceeded  as 
follows:  —  This  case  was  argued  before  us  in  the  last 
Ecster  term.     It  is  an  action  on  a  bond,  given  in  pur« 

(a)  2X>i^.97.  (b)  10  Fes,Jun,3SU 

(c)  I  Burr,  456,  (ti)  Cowp.  S5, 

(rt^-P-**^  {/)3T.U.5i6. 

iliaDC6 
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soanoe  of  the  statute  4  G.  8.  c.  iS.   which  has  bem        18S1. 
«ince  ameDded  and   rendered  effectual   by  the  statute       """"" 
45  G.  3.  ^.  1 24.      It  appears    by   the   pleadings   that        agaU$^ 
the  plaintifik  having  recovered  judgment  in  the  original 
action  on  a  bill  of  exchange,  the  debt  and  costs  remain- 
ing unpaid,    afterwards  brought  their  present  action. 
Pending  the^  proceedings  in  the  original  action,   and 
before  judgment  obtained  therein,  the  deftndant  became 
a  bankrupt,  and  a  commission  was  taken  out  against 
him,  under  which  commission,  but  i^ot  before  judgment 
in  that  action,  he  obtained  his  certificate.     This  certifi- 
cate undoubtedly  operated  as  a  discharge  in  law  from 
the  debt  due  on  the  bill  of  exchange,  and  also  from  the 
costs  of  the  action  upon  the  bill ;  the  costs  being  consi- 
dered, as  to  this  point,  only  as  an  accessory  to  the  debt. 
And  it  was  contended  on  the  part  of  the  defendant,  that 
bong  thus  discharged  from  the  payment  of  all  that  was 
recovered  by  the  judgment  in  the  first  action,  he  is,  by 
consequence,  discharged  also  from  the  bond  given  to 
secure  the  payment  of  what  should  be  so  recovered. 
But  we  tbuik  this  consequence  does  not  follow  from  the 
premises.     There  may  be  two  securities  for  the  same 
payment,  one  of  which  shall  be  barred  by  a  certificate, 
and  the  other  not  barred.     Thus,  if  the  grantor  of  an 
annuity  executed  a  deed  of  covenant  for  payment  of  the  , 

annuity  as  it  should  from  time  to  time  accrue  due,  and 
also  a  bond  in  a  penal  sum,  with  a  condition  for  the  like 
payment,  if  the  bond  was  forfeited,  so  as  to  make  the 
penalty  a  debt  at  law  before  bankruptcy,  a  certificate 
afterwards  obtained  discharged  the  grantor  from  all  suit 
on  the  bond,  as  well  for  future  as  prior  payments  of  the 
annuity;  but  such  a  certificate  did  not  discb^ge  him 

firom 


■*  ^r- 
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I8fih       from  bis  deed  of  oovenant,  as  it  respected  future  pay- 
"""""*        meots,  until  the  statute  49  G.  3»  c  121.  was  passed* 
airflMn  809   if  a  person,  being  arrested,  give  a  bail-'bond, 

conditioned  for  his  appearance  in  court  to  answer  in  a 
suit  for  a  debt,   and   become  bankrupt'  between   the 
execution  of  the  bond  and  the  time  of  appearanGe^  so 
that  the  bond  is  not  forfeited  before  his  bankruptcy^  if 
be  do  not  afterwards  appear  to  the  suit,  whereby  the 
bond  becomes  forfeited,  and  an  action  be  brought  upon 
it,  and  he  obtain  his  certificate  after  judgment  in  that 
action,  the  certificate,   although  it  operates  as  a  dis- 
charge  from  the  debt  for  which  the  original  action  was 
brought,  docs  not  operate  as  a  discharge  from  the  judg- 
ment obtained  in  the  action  upon  the  bond,  (a)     It  is 
true,  that  the  condition  of  such  a  bond  is  not  for  pay- 
n^ent  of  the  debt;  but  nevertheless  the  bond  is,  in  effect, 
a  security  only  for  such  payment;    and,   although   a 
judgment  in  the  action  on  the  bond  be  given  for  the 
penalty,    yet  execution  can  be  taken  out  only  for  the 
original  debt,  together  with  costs,  and  not  for  the  full 
penalty  of  the  bond.     And  we  think  the  bond  in  (ques- 
tion is  more  analogous  to  a  bail-bond  than  to  any  other 
instrument  or  deed  in  common  use.      The  defendant 
was  a  member  of  parliament,  privileged  from  arrest; 
and,  consequently,  could  neither  be  required  to  give  a 
bond  to  any  sheriff*  for  his  appearance  to  an  action,  nor 
to  give  bail  in  court  to  any  action  in  the  usual  way. 
This  was  found  to  be  inconvenient ;  because  a  trader, 
who  happened  to  be  a  member  of  parliament,  being 
relieved  from  the  fear  of  personal  arrest,  might,  for  a 

(a)  CockerUl  v.  Owsion,  1  Burr,  43C. 
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long  tioM^  avoid  tbt  oommitting  any  of  tb«  usual  adf  of       1891. 
bankroptcyy   and  thereby  delay  his  creditor  from  the 
relief  afforded  by  a  ooramission  of  baokfiipt^      To 
xeme^y  this  inconvenieiicey  the  statute  4  6«  9«  c*  AA. 
was  pasted,  which,  upon  a  bill  filed  in  e0urt|  oo  an 
affidavit  of  debt,  and  other  circumstances  therein  meii- 
tioned,   requires  the  trader,  within  two  months  after 
personal  service,  to  pay,  secure,  or  compound  for  tJbe 
debt,  or  to  give  a  bond  with  sureties  like  the  present; 
OTf  in  defiaih,  provides,  that  he  shall  be  accounted  a 
bankrupt  and  sul^ected  to  a  commission  at  the  suit  of 
any  creditor.     A  bond  so  given  was  undoubtedly  in- 
tended as  a  substitute  for  that  security,  which,  in  other 
oases^  is  obtained  through  the  medium  of  an  arrest, 
thoqgb  the  statute  is  imperfectly  framed  with  a  view  to 
the  intended  ol»|ect.     The  efiPect  of  a  certificate  to  dis- 
charge a  bankrupt  from  a  judgment  obtained  between 
bankrnptcjr  and  certificate,  depends  upon  the  provisions 
of  the  statate  5  G.  2.  c.  80.  s$.  7.  and  13.     Those  pro- 
visions are,  in  their  terms,  confined  to  the  original 
judgment,  and  do  not  extend  to  a  security  given  for 
payment  of  the  sum  that  may  be  thereby  recovered. 
And,  therefore,  the  persons  who  become  bail  in  court 
eamot  pf^ad  in  fheif  discharge  the  certificate  of  their 
principal ;    and  the  ground  upon  which    the    courts 
relieve  them,  on  motion,  is,  that  the  bankrupt,  if  sur- 
rendered by  them  in  performance  of  their  recognizance, 
is  oititled  to  his  immediate  discharge;    and  to  oblige 
them  to  surrender  him,   in  order  to  relieve  themselves, 
would  be  a  vexation  to  him,  and  a  useless  expence  to  alt 
parties.     But  considering  the  effect  of  a  bond  like  the 
present  with  reference  to  the  law  as  it  stood  before  the 
provision  respecting  sureties,  introduced  by  the  statute 

49  a  3, 
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.1821.  49  G.  3.  c.  121.,  the  persons  who  joined  as  sureties  in 
such  a  bond  had  no  means  of  relief.  They  were  un- 
doubtedly liable  to  an  action  on  the  bond;  and  if 
compelled  to  pay,  under  the  circumstances  of  the  present 
case,  might  undoubtedly  have  sued  the  bankrupt  for 
rambnriwnient ;  so  that  if  he  should  have  been  luld 
discharged  from  a  direct  action  upon  the  bond  against 

'  himself  he  would  not  hi&ve  been  discharged  frcmi  the 
eflfect  and  consequences  of  the  bond,  but  might  have  been 
made  liable  indirectly,    through  the  meditun  <^  his 

•  sureties,  and  for  their  reimbursement.  And  circuitj  of 
action  is  always  to  be  avoided,  which  would  aiferd  ah 
additional  reason  for  holding  him  liable  directly,  and  in 
die  first  instance,  by  an  action  against  himself  on  the 
bond.  And  as  we  think  this  case  must  be  decided, 
with  reference  to  the  law  as  it  existed  before  the  statute 
49  G.  3.,  it  is  not  necessary  to  consider  the  e£fect  of 
that  statute,  which,  whatever  it  may  be,  is  certainly 
confined  to  matters  between  the  sureties  and  their  prin- 
cipal, and  does  not  touch  the  rights  or  remedies  of  the 
original  creditor.  For  these  reasons,  we  are  of  opinion 
that  judgment  should  be  given  for  the  plamtiffi. 

Judgmeitf  for  the  pUiniijBSu 
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CovsRLBY  agmnst  Burrell.  ^^*^i 


Mmmmbtr  11th 


Jjl^0^^3?SLT  for    moB^   had   and    raeeivad,   to  ^^gj^*^ 
TCOOPer  fipom  the  defendant^    an  auctioneer,  tho  ^M^Com- 
ci  a  dqpoeit  paid  on  the  sale  of  an  annoi^.  fkakmA  tm 


The  auMe.  wm  tried  at  the  London  sittings  after  Jin  STpvpow  of 


tpnob  1817,  before  Lord  EUenborough  C.  J^  ^SwSL 
viMn  a  vaidiet  was  found  for  the  plaintiff  subject  to  the  2||^^'^^ 
epfaim  of  the  Court  on  the  following  case.  SisiitefaMB 

Oa  the  20th  Jbw^y   ISIT,  the  defendant  put  up  for  •'■s^md- 
tab  the  aDDoilj  in  question,  under  the  foUm  mg  printed  ipmiiim§»Bniu^ 
iwrlicdars:  ^  WaUrloo  Bridge  annuities.     Particulars  wn,oriHr 
and  condidons  of  sale  of  an  annuity,  payable  out  o^  aid  macomaui 
and  aeeored  on,  the  tolls  of  the  Waterloo  Bridge^  which  tSseMMmoi 


wffl  be  adbl  by  auction  by  the  defendant,  at  Garr€aoeaf%  ^HJu^Mbe 


coAe-hooM^  pursuant  to  an  order  of  conunisuoners  of  ^™J^*|^^ 
bankr^it.    Lot  1.  an  annni^  of  642.  per  annum,  pay-  ^TTT^T'  ^  ^ 
sUe  batf-yearly,  well  secured,  and  payable  on  tlie^s^  nwrfiJiptiigBu 

■altwft  power 

toBs  arinng  finom  that  valuable  concern  the  WaUrloo  of  rcdmptioat 

,  Hddi  undtr 

Bridge^  which  will  open  for  passengers  on  the  ISdi  day  tli«9 cimmi* 
sTfUa^  month,  with  interest  thereon."    At  the  sale  the  mdkiBMr.put- 
pkintiff  was  the  hi^iest  bidder,  and  was  decbred  the  gpfj?!^ 


pnTrhaiMT  of  lot  1.  for  580/.,  and  immediately  paid  his  ^^^T^^Mt 
dcpoot  on  that  amount,  agreeably  to  the  conditions  of  Pg^^»^*[|^j^ 
sdiet  and  siirned  a  memorandum  of  the  contract.    The  it  MsradecBi- 
defendant  was  employed,  in  his  character  of  auctioneer, 
to  sdl  the  annuity  in  question,  which  had  been  granted  by 
the  Waterloo  Bridge  Company  to  one  Stephens,  a  bank- 
rupt. By  the  deed  of  grant,  it  appeared  that  the  company 
Vou  V.  S  re&enred 
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l$8l,       reserved  to  themselves  a  right  to  redeem  the  annuity  at 
the  expiration  of  five  years. 


COTEKLBY 

agaitiH 


SugdeUf  for  the  plaintiff.  The  auctioneer  ought  to 
have  disclosed  by  his  particulars  the  redeemable  quality 
of  this  annuity*  The  purcdbaser  might  feirty  ftssuivic 
that  it  was  irredeemable»  aipeeially  as  the  act  of  parlia- 
ment enabling  the  commissioners  to  grant  these  anuui- 
ties,  although  it  contains  a  form  of  grant,  does  not 
expressly  give  a  power  of  redemption.  He  was  then 
stopped  by  the  Court. 

• 

BqmiwaUf  cemVfiU  The  rule  of  law,  f<  caveat 
emptor,''  applies  to  tfaia  caae.  The  ^nnuiQr  was  grantad 
originaUy  by  the  IVakrloo  Bridge  Company,  lor  tb^ 
purpose  of  raiaing  money  to  eoabla  them  to  oairy  on  a 
great  publio  undert^ng ;  and  although  a  power  of 
r^emption  dqea  oat  aeoeasarily  belong  to  every  an- 
nuity, yet  it  ahnoat  imiversfdly  attaches  to  an  annuity 
grants  for  suab  a  purpcui^ ;  for  the  mode  of  raising 
mcKiey  by  annuity  i^  p^ctrt^  |Q  only  when  it  c^onpot  he 
obtained  upon  mqrtgag^  or  l^  olh^^  m/eans.  The  oir<^ 
ewiifitances  under  which  this  aQ9\iity  wa#  grmited  must 
be  tgken  to  have  be^  known  to  tbci  purchan^ri  forU 
w«ui  granted  origi^iJiJy  Mnder  the  pipyisfons  of  i^  fiHl4¥: 
«ot  of  parliameol,  the  iS  Q,  3.  <:«  1&4,  %  ae^n  <U 
of  that  act,  thei  oompiiiiy  are  f^tborixed  to  vfU^e 
gOOjOOOt  for  tb^  purpose  of  cample|i|)g  th^r  w^rft, 
eith^  among  tben^^fdves  07  by  th^  ^mis^oii  of  new 
snbseribers ;  by  #ecti<m  ?•  tb^y  are  i^Mthorized  \o  ^raijRe 
it  by  mortgage;  aa4  by  ^ectioiA  8«  by  granting  i^nnuities 
fMjable  out  of  tb^  V%lie^  eitb^  fo^  a  term  of  yeigns  or  for 

life. 


life.     The  pijr^^fcaspr,  t/)erefpre,   in  this  cfisc,  p^uft  be        1821. 
coDsidered  to  ^ave  jvppwn  that  be  was  pur/cb^slng  an      cp  wnxr 
annuity  for  life  or  year^  (which  would  p^iy  him  1 J  per        pgmsi 
cent,  on  his  purcha^^-money)^    originally  grantod  by 
pocfp)^  fpv  f^e  purpose  of  enabling  them  t^  paf ry  pp  a 
fpt^t  pfjiille  ^Qvkr      H^  P^V^it,    therefore,   to  baye 
koowp  ^U^  itbe  o^'igina)  grant  of  an   annuity  mmt, 
according  to  ,tbe  cowinop  course  Qf  sucb  jdealings,  baye 
Gi^itained  a  powe^  of  redempU0A;i ;  or,  at  least,  that  feet 
was  sp  very  probable  as  to  throw  upon  him  the  obligation 
of  making  cocjuiry  upon  the  subject. 

AawTT  C.  fJ.    I  am  of  opiniou  that  t))c  plfuntiff  is 
entitled  to  r^over.    Ic  is  of  great  consequence  fp  the 
public  thiit  auctioneers  wbo  take  upon  fhcm^elvefk  to 
disspribe  i^  tbeir  paf^cula^s  the  property  to  be  &o^, 
^oal4  P^y  de^ribe  it ;  for  the  b^yer^  oc^  pn  fi^^  ^iUjfi 
of  those  descriptions.      We  ought  not,   there^^e^   to 
be  astute  in  curing  the  defects  which  are  apparent  on 
the  fece  of  these  particular^,     It  is  true  t^iat  an  annuity 
IPIiy  be  redeemabli^  but  it  is  not  neces^^ily  $9 ;  ai^<jl  it 
»P9t  iitdeemable,  unless  there  be  a  special  prpyi^^Qt^  to 
that  eflfect  in  the  deed  gr^i^ting  it.     The  pui^cbf^  hl^l 
no  reason  to  suppose,  in  this  case,  that  the  annuity  was 
redeemable*     He  could  not  have  learnt  that  from  the 
act  of  parliament,  which  contains  no  provision  to  that 
effKt*     And,  under  these  circumstances,    it  appears  to 
me  that  he  might  naturally  expect  that  he  was  to  pur- 
chase an  absolute,  and  not  a  redeemable,  annuity.     I 
am  of  opinion  that,  in  the  present  case,  it  was  incum- 
bent on  the  auctioneer,  who  offered  the  annuity  for  sale, 
to  describe  it  as  a  redeemable  annuity.     There  must, 
therefore,  be  judgment  for  the  plaintiiil 

S  2  Bayley 
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Bayley  J.  I  am  of  the  same  opinion.  If  this  had 
been  a  common  annuity,  it  might  naturally  have  been 
supposed  that  a  purchaser  would  make  enquiries  a^ 
to  its  nature  ;  but,  here,  it  was  granted  under  the 
provisions  of  an  act  of  parliament,  and  the  purchaser, 
by  looking  at  the  act,  might  reasonably  expect  to  find 
the  nature  of  the  annuity.  Now,  by  the  8th  section  of 
the  act,  he  would  learn  that  the  company  were  at 
liberty  to  grant  any  annuity,  for  any  term  of  years, 
or  for  the  life  of  the  grantee,  or  his  nominee;  and 
that,  in  the  9th  section,  a  form  of  grant  is  given. 
Now,  both  these  clauses  being  silent  as  to  the  annuity 
being  redeemable,  he  would  be  fully  warranted  in  con- 
cluding either  that  the  annuity  on  sale  was  for  a 
term  of  years  or  for  a  life,  and  he  could  not  have 
any  idea  that  it  was  a  redeemable  annuity.  I  think, 
therefore,  the  plaintiff  is  entitled  to  recover  back  the 
deposit 


Holhoyd  J.  Under  the  provisions  of  this  act,  a 
purchaser  would  naturally  expect  that  this  annuity  was 
not  redeemable.  I,  therefore,  concur  in  thinking  that 
the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff,  {a) 


(a)  ^e$t  J.  wit  9b9tnt  in  tht  Bail  Court. 
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Kipling  against  Turner. 


JVbpfMMfr  SOtfu 


T^EBT  oo.bond.     The  defendant  craved  oyer  of  the  Th*  conditioD 
condition,  which  was  as  follows:  Whereas  G.  N.^  nddngtiMt^^ 
/.  T^  and  /.  T.  N.,  have  lately  filed  their  bill  of  complaint  SiiJTm  kT* 
in  chancery,  against  IL  M.  and  /.  &,  defendants,  touch-  2!!^T*^ 
ing  the  matters  therein  contained.     Now  the  condition  ?^,?*  **!S" 
of  this  obligation  is  such,  that  if  the  above  bounden,  "^  ^^ttai  «■ 
George  Jltmer^  his  heirs,  &c.,  do,  and  shall  well  and  dumooy 

thoold  Awird  to 

truly  pay,  or  cause  to  be  paid,  all  such  costs  as  the  the  deftndanu, 
said  Court  shall  think  fit  to  award  to  the  defendants  on  of  Um  oiuMn 
the  hearing  of  the  said  cause,  or  otherwise,  then  this  j^i^rAb^ 
obligation  to  be  void,  &c.     And  he  then  pleaded,  first,  ^^-  ^^' 
that  the  said  Court,  in  the  said  condition  mentioned,  <le«^<^£- 

beforeanjcotts 

had  not  awarded   any  costs   to   the   said   defendants,  awarded,  could 

not  tt^plaaded 

72.  M.  and  /.  & ;  and  secondly,  that  after  the  execution  indiiduurgeof 
of  the  bond,  and  before  the  said  Court  had  awarded  any 
costs  to  the  said  JB.  M.  and  /•  &,  to  wit,  on,  &c.  at,  &c. 
the  said  /•  5.  died.  Replication  to  the  first  plea,  that 
after  the  death  of  /.  5.,  by  the  custom  and  practice  of 
the  said  Court,  he,  the  said  R.  M.^  was  entitled  to  certain 
costs.  And  that  after  the  death  of  /.  5.,  by  a  certain 
order  of  the  said  Court,  made  in  the  said  cause,  it  was 
ordered,  that  the  plaintiffi  should  pay  to  the  said  22.  M. 
his  costs,  to  be  taxed,  &c.  and  that  the  costs  were  after- 
wards taxed  at  3S/«,  and  that  defendant  had  not,  though 
requested  so  to  do,  paid  the  same.  And  as  to  the  second 
plea,  demurrer.  The  defendant  also  demurred  to  the 
replication  to  the  first  plea. 


S  3 


j}wa^ 
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Iwlt  J,  Wt'Uiams,  for  the  plainti£P.     The  question  here  is, 

j^^  whether  the  bond  be  discharged  by  the  death  of  one  of 

o^omrt  the  parties,  who  were  defendants  in  the  original  suit  in 
chancery.  These  conditions  are  to  be  construed  liber- 
ally, and  every  reasonable  intendment  must  be  made  to 
enbctuate  it\e  object  of  the  parties.  Tfiat  object  iti  this 
Case  was  clearly,  to  indemnify  the  plaintiffs  in  the  suit 
in  eqdity  against  any  costs  they  might  incur  therein. 
Tnere  is  not  any  thing  in  the  condition  which  at  all 
refers  to  the  death  of  one  of  the  defendants  in  equity, 
{£s  an  event  m  which  the  bond  is  to  be  at  an  end.  The 
condition  is  to  indemnifj'^  against  any  costs,  if  they 
accrue.  In  dom,  .liig.  Tit.  Condition  L,  1.,  it  is  laid 
abwnj  that  if  a  condition  be  to  enfeoff  two  before  sucn  a 
oay,  anict  ohe  dies,  the  party  diight  to  enfeoff  the  other. 

TJitilecfalej  contra,  'tiiis  is  the  case  of  a  surety,  and 
tlie  condition  isj  that  he  will  pay  all  such  costs  as  shati 
be  awarded  to  M.  M,  and  L  S.  and  in  such  a  case,  if 
/.jSI  oies  trie  bond  is  dischafgec^^  Tfie  principle  oh  which 
cases  of  this  sort  depend,  is  founded  on  Lord  Arlington 
V.  Merricke.  (a) '  Ana  tt^r^lkt  ^.  Russet  (i),  Barker  v. 
Parker  (c%  and  Strange  v.  Lee  (d),  are  authorities  io 
stiewj  that  a  bond  given  ibr  the  faithful  discharge  of  a 
cTer&'s  duties  to  A.  and  j&.,  is  discharged  by  either  ihe 
death  of  A.  or  A,  or  by  a  cbange  of  the  firm,  by  intro- 
ducing a  thircl  person.  And  ttie  reason  given,  Is,  be^ 
cause  the  surety  might  have  a  special  reliance  on  A.  or 
Al  wliich  induced  him  to  enter  into  the  obligation.  i§o 
again,  fie  will  not  be  liabte  beyond  the  particular  tiihe 

(a)  2  SauruL  414.  a.  (b)  3  wWuint  556.     ii  J^lnc^st.  ^4.  &  (f. 

(c)   1  T.  R.  287.  (rf)  5  East,  484. 

meq- 


agumjt 

TuJtVEA. 
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m^tidoea  in  iiil  condltidh.     tiere,  {he  ctcatb  o(  I.  s.        I82i. 
may  peraapi  have  been  a  cause  ot  the  costs  havihg  been 
iittarred.     And  there  is  no  averment  m  the  rephcation, 
tb&t  uie  cosfe  aixrtiing  were  siicli  as  would  have  accruffd  ' 
hi  eiie  /.  &  biui  survived. 

Aii^olr  C  J.     My  thihd  is  not  quite  salisned  upon 

this   case,   because,  the  situation  in  which  defendants 

in  equity  itand  as   to  cd^ts,    is   not    the  same    as  at 

-       •  .1*1  ' 

lati^.     Fdf,  in  c^tiify,  th&  Court  sometimefs  orders  {he 

plalfitiffi  to  pky  edits  ib  6'ne  defendant,  and  to  receive ' 

tK6m  frofti  flLfidtli^r,  and  it  thai  had  beeii  done  ti^fe, 

tli&  defbiMatil  ^ould  have  recdved  {tie  advantage,     t 

dotibt  th^bfdfg,  iJirhetfier  ^e  caii  jpfop^ti^  iiiffoduc^  iii4 

4mi  ^<  or  aih^T  of  ^M,^^  into  iU  condition  of  tliis 

bond,  in  ord^  ib  Mhty  ttie  Iht^'ntion  6f  the  paftie^. 

The  inclination  of  my  opinion  is,  therefore,  in  favour  of 

tte  cteAbdiilt;  but,  dk  ib^  rest  of  the  dourt  dre  bt  a 

diiibtet  atmiieH,  ftitd  ^rit^taiii  no  dofibt  iipdri  tile  sub^ 

jebt;  the  jild^tei  niilKt  be  fot  the  plaintiff. 

BAih^T  J.  TtAi  bond  is  not  conditioned  {6  pay 
sadi  febsts  fts  tte  coiirt  df  ecjuity  shall  award  to  It.  M. 
ittkl  /  &  ()y  name,  biif  to  pay  such  costs  as  shall  h^ 
awarded  by  that  CbUrt  to  the  deferidahts,  and  t  tbihk, 
Aot  the  meaning  of  that  is,  that  the  present  defendant 
undertakes  to  pay  all  such  costs  as  shall  be  awarded  by 
the  Court  to  those  who  at  that  time  fill  the  chtflacter 
of  defendants  in  equity.  The  case  is  very  difibrent 
where  persons  are  described  by  character,  and  where 
they  are  descril^ed  by  name.  If,  for  instance,  a  ii:an 
makes  A.f  J3.,  and  C,  his  executors,  and  directs  that 
A^  B^  and  C.  shall  sell  his  property,  then  if  A.  dies, 

S  h  B.md 
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18tl«  s.  and  C.  cannot  sell  it,  but  if  he  directs  his  executors 
to  sell  it,  B.  and  C«  may  do  so.     In  this  case,  therefore, 

jy*^^  I  think  that,  if  any  costs  were  awarded  to  persons  filling 
the  character  of  defendants  in  equity,  they  would  be 
within  the  bond,  and  here  it  appears  by  the  r^lication, 
that  there  were  eosts  so  awarded.  I  am  therefore  of 
opinion,  that  there  should  be  judgment  for  the  plaintiffl 

HoLROTn  J.    I  entirely  agree  in  the  opinion  pro* 
.  noimoed  by  my  Brother  Bayley.   It  appears,  that  here^ 
u.  . '  ther^  were  three  persons  filling  the  character  of  plains-, 

tiffi,  and  two,  that  of  defendants  in  equity,  and  the  in* 
tention  appears  to  me  plainly  to  have  been,  that  what- 
ever costs  the  plaintifis  in  equity  were  compelled  to  pay, 
should  be  rq[>aid  by  thi  s  defendant.  I  think,  therefor^ 
that  the  plaintiff  is  entitled  to  our  judgment. 

Bbst.  J.  The  object  of  the  Court  is  to  ascertain  the 
intention  of  the  parties,  which  it  is  not  very  easy  in  this 
case  to  do.  I  think,  however,  that  it  was  this.  The 
defendant  undertook,  that  if  the  persons  mentioned  in 
the  condition  would  file  a  bill  in  equity,  he  would  be 
responsible  for  all  die  costs  which  might  be  awarded 
against  them  by  the  Court.  I  agree,  therefore,  that  in 
this  case^  the  plaintiff  ought  to  recover. 

Judgment  for  the  plaintiff,  (a) 

« 

{a)  Sec  BanU^  v.  Xucoj.  1  Term  Hqn  5291.  (note  a.},  where  tbe 
aecuri^  was  giTen  to  the  banking-house,  and  not  to  the  partners  by  name, 
and  there  the  surety  was  held  to  be  liable,  notwithstanding  a  change  of  the 
fimu 
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iMWis  and  Others  against  Ov^Hf^. 


*  t 


*<      V  V 


■  r 

f^JMPBELL  bad  obtained  a  rule  tb  shew  came  why '  Wbero  a  pinn- 
'  flifi^  i£!feiidtti^  vrbo  had  sued  out  a  writ  of'eihror  in  lidwoat  of  tiw 


ttakdiei  at6vSd  hot  gke  security  for  costs,  bir  why  t*i*'|^^^^^ 
plaintiff  should  not  be  at  liberty  to  proceed  on  the  !Sud*to^ 
jud^to^  iniiDitwfthstanditig  the  writ  of  erroi*.     It  ap-  '^*3^^  . 
pdired  that  ^dte  defendant  resided  in  JrelandL  and  that  <^*aHtiMiMC 

'^  tbe  defembiit 

the  SiMCol' error  was  brought  aft^  a  sham  plei^  aiid^  in  error  wiUte 
jad|^[flieti(  up.ilB  demurfer  t6  the  replication.  ' proowd  oa  hb 

:  .  .  judgment,  m 

'  '  wtthstanding 

Mttrryta  and  CAA^j^  shewed  cause,  and  contended,  ^'^'^ 
that  this 'was  distinguishable  irom  the  cases  in  which 
the  Court  repoires  security  for  costs,  where  a  plraitiff 
resides  out  of  the  jurisdiction  of  the  Court.  Here,  if 
the  security  be  not  given,  the  party  will  be  liable  to  be 
taken  in  execution*  In  other  cases,  the  proceedings  are 
only  stayed  in  die  mean  time. 

OimpbeB^  contra^  stopped.  * 

Abbott  C.  J.  This  is  quite  imalogous  to  the  cases 
referred  to,  and  it  is  even  a  more  favourable  case  fer 
soch  an  application.  The  present  rule,  if  made  abso- 
lute, will  not  stop  the  party  from  proceeding  in  his  writ 
of  error,  if  he  has  any  substantial  ground  for  it.  But 
unless  be  gives  security  for  costs,  the  other  side  may,  in 
the  mean  time,  proceed  on  their  judgment. 

Rule  absolute. 
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in  the  Matter  of  Salisbury. 


Affi^tf  <y        QALISBURY  in  person  had  obtained  a  rule  nisii  for 
^^  one  of  the  tip9tti£&  of  the  Court,  to   answer  the 

nodmf^  nifltters  of  his  liffidaYit.  The  affidavit  stated,  that  the 
p^MlNlM  tipstalF had  taken  a  fke  of  half  A  guinea  for  conveying 
^ffimlttdiii  ^^"^  ^^^^  ^'^^  ju^g^'s  ebambers,  (to  which  he  had  been 
Kiof  iWmti:    bjQught  by  habeas  corpus)  to  the  King's  Bench  prison^ 

such  fee  being  mor^  than  he  had  a  right  to  demand, 
according  to  the  table  of  fees  affixed  in  the  King's 
Uenchi  in  pursuance  of  a  rule  of  this  Court. 


Gumey  and  Piatt  shewed  cause  upon  affidavits,  stat^ 
Ing,  thill  the  fee  had  been  takeii  for  a  very  long  period 
of  time  by  all  tipstaff  in  both  courts,  and  that  it  was 
allowed  by  the  master  in  costs^ 

The  Court,  however,  adverting  to  the  statutes  2  G.  2. 
c.  22.  5. 4.,  and  32  G.  2.  c.  28.  s.  5.,  and  the  rule  of  court 
o{  Michaelmas  ierm^  3  G.  2«,  and  the  table  of  fees  settled 
in  the  following  year,  said,  that  it  was  clear,  that  the 
tipstaff  had  no  right  to  take  any  other  fee  for  taking  a 
prisoner  from  the  judge's  chambers  to  the  King*s  Bench 
prison,  than  six  shillings,  which  was  the  fee  allowed  him 
in  that  table.  They,  therefore,  ordered  the  fee  so  taken 
to  be  returned  to  the  complainant*  (a) 

(a)  See  the  table  of  fees  in  tht  nilet  of  the  King*!  Bench,  p.  241. 
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BuKTON,  Childreiii  and  Burton  against  Issitt. 

A    RULE  nisi  had  been  obtained  for  discharging  the  By  a  deed  of 
aetendaht  biit  of  custodi^,  on  ttie  grouiid  of  a  (defect  ynoMl^,  t 
in  the  note  delivered  to  him,  for  ihe  payment  of  the  £^4^  t^  |^ 
sixpentes  iincler  the  Loras^  act.    The  action  was  brougfit  '*"^'^^ 
by  tiie  three  ptaintins.     Children^  however,  had  ceased  ^^ 
to  be  a  JMirtner  Before  the  note  was  given,  which  was  in 
this  form,  ^  S.  BiiFioh,  fer  self  and  partHef i.^  SfffiSTld 

jkM^  iJd#  ih§#ea  tfiuse  upon  an  affidavit^  stmiDg,  ^^^ 
tKiit  all  the  jMfttetil^  Wete  in  pftrtnefship  let  the  tiiM  P«tDen,  before 

.   the  dissolution, 

#h^il  jo^fnetie  Wad  f^et^ered^  and  tbat^  b^  the  deed  df  it  was  held, 

«•      >     •  «     ^  •  m  ,  t  »  that  the  remain- 

^ftilttltttioll   of  ))SriMi-sbip^    pOW^^    was  given  to  th€<  fe-    ing  partners 

mdinilig  pltttifert,  to  nSe  the  naifte  of  Children  iri  the  ^e?^**^' 
phwecutlori  of  nil  itiits  btetfght,  br  to  be  brought  for  ^  A^dlSendU 
reWv^rJ'  df  p«rt«mh!p  prc^rtyi  tfflfl  cmtetldiHi  thatr  ^l  *  ""^^l^of 
tmder  tliw  poWf,  JBi/«(m  tHis  aathOri«ed  t6  sigA  the  ^^^^"^^ 

iMe  iti  t!ii!(  ta^.  Lonis  act,  on 

behalf  of  them- 
selves and  the 

Pkaif  oontra,  contended,  that  although  the  deed  un-  r^inogpvtner. 
powered  the  remaining  partners  to  use  the  retiring 
partner's  name  as  a  plaintiff  in  a  suit,  it  did  not  autho- 
riae  them  to  bind  him  by  a  promissory  note  or  other 
negotiable  instrument^  and  that,  unless  the  instrument 
in  qoestion  was  obligatory  on  all  the  plaintiffs  as  a  pro- 
missory note,  the  defendant  was  entitled  to  his  discharge. 

Per  Cttriam.     This  was  using  the  retiring  partner's 

name  in  the  prosecution  of  a  suit,  and   the  note  is 

obhgaioxy  upon  him.      The  rule,  tliercfore,  must  be 

disciiarged. 

Rule  discharged. 
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7%tinday, 
November  7tfa. 


The  public 
have  no  com- 
mon law  right 
of  bathing  in 
the  sea ;  and, 
as  incident 
thereto,  of 
crossing  the 
aea  shore  on 
lbot,or  with 
bathing  ma- 
chines, for  that 
pujrpote. 


Blundell  against  Catterall. 

n^'RESPASS,  for  breaking  and  entering  the  plaintiff's 
close,  (describing  it,  first,  as  a  close  called  the  Sea- 
Shore^  within  the  manor  of  Great  Crosby  ;  secondly,  as  a 
close  between  the  high-water  mark  and  the  low-water 
mark  of  the  river  Mersey^  in  Great  Crosby^  in  the  county 
of  Lancaster ;)  and  with  feet  in  walking,  and  with  the  feet 
of  horses,  and  with  the  wheels  of  bathing  machines,  carts, 
and  other  carriages,  passing  over,  tearing  up,  damaging 
the  sand,  gravel,  and  soil  of  the  said  close.     The  de- 
fendant pleaded,  as  to  the  trespasses  committed  on  the 
close  called  the  Sea^Share^  and  on  that  betwe^i  the  high 
and  low-water  mark,  a  public  right  of  way  on  foot,  and 
With  cattle,  carts,  and  carriages ;  and  secondly,  as  to  the 
same  trespasses,  that  all  the  liege  subjects  of  our  lord 
the  king,  had  been  used  and  accustomed  to  have  and 
enjoy,  and  of  right  ought  to  have  had  and  enjoyed,  and 
still  of  right  ought  to  have  and  enjoy  the  right  and 
liberty  of  bathing  in  the  sea  from  time  to  time,  being 
over  and  upon  the  whole  or  any  part  of,  or  adjoining  to, 
the  said  close,  in  which,  &c.,  at  all  seasonable  and  con- 
venient times,  for  their  health  and  recreation,  and  for 
that  purpose,  of  going  and  returning,  passing,  and  re- 
passing into,  through,  over,  and  along  the  said  close,  in 
which,  &C.  on  foot,  and  with  their  servants,  and  with 
carriages  and  bathing  machines,  and  horses  drawing  the 
same  to  the  sea  and  back  again ;   and  of  staying  in  and 
upon  the  close  a  necessary  and  convenient  time  for  the 
purposes  of  bathing  as  aforesaid :   And  thirdly,  as  to 

part 
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part  of  those  trespasses,    a   right  of   bathing  and  of        1821. 
passing  on  foot  only.     The  plaintiff  took  issue  on  these 
pleas ;  and  also  newly  assigned  that  the  defendant  com-        againti 
mitted  the  trespasses  on  other  occasions,  and  for  other 
purposes  than  those  in  the  pleas  mentioned,  and  out  of 
the  highway  in  the  first  set  of  pleas  mentioned.     Issue 
thereon.     At  the  trial,  at  the  last  Lancaster  assizes,  be- 
fore BajfUy  J^  a  verdict  was  found  for  the  defendant  on 
the  first  set  of  pleas ;  and  for  the  plaintiff  on  the  new 
assignment,  and  on  all  the  other  pleas,  subject  to  the 
opinion  of  the  Court  on  a  special  case.     The  plaintiff 
was  the  Lord  of  the  manor  of  Great  Crosby^  which  is 
bounded  on  the  west  by  the  river  Mersey^  an  arm  of 
the  sea.  As  lord  of  the  manor,  he  was  the  owner  of  the 
shore,  and  had  the  exclusive  right  of  fishing  thereon 
with  stake  nets.     The  defendant  was  the  servant  at  an 
hotel,   erected  in   1815,   upon    laud   in  Great  Crosby^ 
fix>nting  the  shore,  and  bounded  by  the  high- water  mark 
of  the  river  Mersey,   the  proprietors  of    which   kept 
bathing  machines    for    the   use   of  persons   resorting 
thither,  who  were  driven  by  the  defendant,  in  machines, 
across  the  shore  into  the  sea,  for  the  purpose  of  bathing, 
and  the  defendant  received  a  sum  of  money  from  the 
individuals  so  bathing,  for  the  use  of  the  machines,  and 
ibr  his  service  and   assistance.     No  bathing  machines 
were  ever  used  upon  the  shore  in  Great  Crosby^  before 
the  establishment  of   this  hotel,  but  it  had  been  the 
custom  for  the  public  to  cross  it  on  foot,  for  the  purpose 
of  bathing.     There  was  a  common  highway  for  carri- 
ages along  the  shore,  and  it  was  proved,  that  various 
articles  for  market  were  occasionally  carted  across  the 
shores  although  the  more  common  mode  of  conveyance 
for,  such  things  was  by  a  canal,  made  about  forty  years 
Bgo.    The  defeQdant  contended  for  a  comimon  law  right 

for 
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^d^)-       fpr  all  tb^  kipg's  ^ubj^cts  to  bathe  on  the  sea^^hore^  aad 

bTTdell      ^^  P*^*  ^^^"^  ^^    ^^^  ^'^^^  P^fP^s^>  ^^^  ^^^>  *"4  ^^^^ 
i^mji        hor$e$  and  carriage?.    Tbe  case  wa§  argued   in  last 
Easter  term, 

Gregson^  for  the  plaintiff,  contended,  that  there  was 

no  common-law  right  to  bathe,  independently  of  usage 

in  the  particular   place ;  first,  from  the  ^ilcn^c  of  the 

authorities ;  secondly,  because  such  a  right  was  contrary 

to  analogies ;  and,  thirdly,  l^ecause  it  was  contrary  to 

established  and  acknowledged  rights.     As  to  (he  first 

point,  it  is  sufficient  to  refer  to  Lord  Hale^s  treatise  De 

Jure  Marts  and  De  Portibus  Maris^  where,  in  chapters 

5  and  6,  he  enumerates  the  difierent  public  and  private 
rights  applicable  to  the  sea-shore,  and  creeks  and  arms 

of  the  sea,  and  does  not  include  this  right.  As  iq  the 
second,  it  is  laid  down  in  Lord  Hale^  De  Portibus  Marisy 
pp.  73  and  76,  and  in  Morgan'^  case,  p.  5 1  of  the  same 
book,  that  the  public  have  no  right  to  unlade  goods, 
or  to  moor  or  tow  their  vessels  on  the  shore,  withoi^t 
leave.  The  authority  of  Bracton^  lib.  i.  c,  12.  5.  6.,  can- 
not have  much  weight,  for  it  is  only  copied  from  the 
civil  law,  and  was  overruled  in  Ball  v.  Herbert,  (a)  As 
to  the  third  point,  it  is  clear  that  such  a  right  would  in- 
terfere with  the  improvement  of  the  shore  by  the  lord ; 
and  that  this  right  is  in  the  lord  appears  from  Sir 
Henry  Const aby^  case,  5  Rep.  107.,  Hammond  v.  Digges^ 
Dyer^  326.,  The  Attorney-General  v.  BoU  and  Otliers^ 
cited  Haley  p.  27.,  StockweUw  Terry y  1  Ves.  sen.  115., 
and  Warwick  v.  CollinSy  2  M.^S,^G\*  [b)  So,  all  whar&, 
quays,  &c.  erected  on  the  shore,  might  be  pulled  down  ; 


S  T'R»  261. 

The  references  ore  to  Lord  Hale^u  treatises,  as  published  by  Mr. 
MirMra»0  in  hi»  Law  Tracts 

for 
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for  HQ  Jengtb  of  time  can  legali^^e  a  imi^ancp}  which  t^^ese        1821, 
Wi^vlcl   bCf   if  tbi^    right    existed,     Vooghf  v.    JVinc^ 
2  Bffm^^Ald,  6S2.^  Hex  V,  Cross^  3  C^|»pJ.  9^4, 
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Jqh  Centra.  The  qo^  of  BaU  v,  fipbant  is  yctry  ^s^ 
tiqg^i«hable  frop)  the  present.  That  case  pul^  applied 
to  the  \^9^^  of  a  navigable  river,  which  stand  obviously 
on  a  diffprept  foundation  from  the  sea- shore.  On  the 
banks  pf  the  river,  where  the  right  of  towing  was 
claip)^  po  general  right  of  highway  was  contended 
for;  whereasy  in  the  present  case,  the  locus  in  quo  is  a 
piiblii;  bj^way*  The  claim  there  made,  if  maintainable, 
would  bave  established  the  right  to  tow  on  both  sides  of 
all  navigable  rivers,  although  this  is  contrary  to  g&- 
n^ral  practice,  and  although  most  of  the  navigable  rivers 
in  tb,^  kingdom  have  been  made  so  under  difierent  acts 
of  p^rUament,  passed  subsequently  to  the  lawful  con- 
struction of  dwelling-houses,  &c.  upon  their  banks. 
Whereas  the  barren  sands  of  the  ^ea-shore,  covered  by 
the  sea  every  tide,  are  no  where  so  appropriated.  The 
fiict,  too^  that  such  acts  have  been  repeatedly  passed  to 
make  rivers  navigable,  and  to  appoint  towing-paths  on 
their  banks,  within  certain  limits,  shews  that  such  paths 
did  pot  previously  exist  at  common  law.  An  act  of  par- 
liament was  not  considered  necessary  to  render  the  open 
sea  navigable,  or  its  shores  accessible.  The  distinction 
betweei^  navigable  rivers  and  the  sea-shore  is  frequently 
noticed  by  Lord  flale^  pp.  6  and  7.  This  right  is  not 
cpntrary  to  analogies;  for  the  public,  generally  speak- 
ing, have  a  right  to  fish  on  the  coast,  and  on  arms 
of  the  sea,  and  to  cross  its  shores  for  that  purpose,  al- 
though that  right  may,  in  some  few  instances,  have  been 
interfered  with,  where  individuals  claim  under  a  grant 
from  Htm  CTQvm  or  by  prescriptip^i^  vbicih  pi^eiupposes 
^  a  grant. 
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1821.  a  grant  Lord  Halej  pp.11.  19,  20.,  and  BagMw. 
Orr.  [a)  The  right  to  bathe  in  the  sea  is  of  great  mo- 
ment to  the  public,  and  less  liable  to  private  appro- 
priation than  the  right  of  fishery.  Althoogh  private 
individuals  may  possess  advantages  connected  with  the 
shore,  still  they  cannot  possess  any  which  can  aadioMe 
them  to  preclude  the  public  from  their  permanent  ng^t 
of  free^passage  over  it.  The  erection  of  wears,  akhoogh 
in  some  instances  tolerated  under  ancient  grantSi  has 
been  repeatedly  treated  and  considered  by  the  law  as 
a  nuisance,  on  the  ground  that  they  interfere  witk  the 
public  rights  of  fishmy.  In  Weld  v.  Hombg  (&)»  the 
substitution  of  a  stone  wear  for  one  of  brush-wood,  wtas 
held  to  be  an  ill^al  encroachment,  because  it  presented 
the  asoent  of  fish  up  the  river.  In  BagqU  v.  Orr,  the 
right  of  the  public  to  pass  fireely  over  the  sea-dictfe  ibr 
any  common  use  and  enjoyment  thereof,  is  fiiUy  re- 
cognized. The  authority  of  BracUm  is  expressly  m 
point,  and  fully  establishes  the  position,  that  the  sea-. 

-  shore  is  as  common  to  all  as  the  sea  itself;  and  as  the 
sea  is  open  to  every  one,  it  follows,  that  if  the  passage 

^StooiBracion  be  good  law,  that  the  shore  is  aqaaUjso. 
His  authority,  indeed,  was  questioned  in  Bail  v.  j&Gr- 

'  bert.  Lord  Hakf  however,  in  his  History  of  the  CcMfr- 
«ion  Law,  mentioiis  BracUm  as  a  good.authori^.  Ha 
was  Chief  Justice  of  England  in  the  reign  of  Hm^.^ 
and  from  his  station,  therefore,  must  be  taken  to  be  aa 

; mean  authority  of  .yhat  the  common  law  was  in  hia'day^ 
The  passage  referred  to,  is  cited  by  Lord  Hde  M  Jijp 

:. treatise^  De   Portibm   Maris^  cT^  p.  8S.,    and  ^also 

in  Caliis  an  Semerh  p.  54.  It  is  no  ol^ection  to  llie 
passagi^  tliat  Bradon  has  avails  himself  <£  tihm^SMSf 


^j^lfl)  8  ^*  P^'  ^f^»    .^  (k)rJBati,m^ 
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oSJusliniaH.     It  was  impoetibley  that  be  should        1821. 
not  hafe  found  the  principles  there  laid  down  in  the 
dfiilaw,  or  in  any  otiier  well  digested  oode,  for  tbejr 
wn  directly  deriTed  from  the  law  of  nature,  and  are 

to  die  enjoyment  of  those  common 
wiiieh  are  most  tnsceptiUe  of  private  ap» 
and  as  such,  are  to  be  found  in  the  written 
law  of  all  civilized  nations,  Grotius  Dejwre 
teOi  €tfmti$%  €•  9*  ss»  S.  &  4.,  and  Mare  Uberum^  passim. 
IjosdJHUe  c;  6*9  p.  78*9  is  an  authority  to  shew  a  general 
i^gkl:  in  the  psblie  to  the  free  use  of  the  shore  for  all 
hmM  pygpmes>  As  to  the  third  objection,  that  the 
.fl|^  chinwri  in  this  case^  is  incompatible  with  acknow« 
kjged  priTate  rights,  such  as  the  erecting  of  wharfs, 
^■ay%  and  flmbankments,  the  right  now  claimed  being 
ihe  flote  ancient^  the  more  general,  and  the  more  im- 
portant <if  Ike  two^  is  paramount.  Besides  this  general 
freodoia  of  passage  over  the  shore  is  not  incompatible 
with  the  oocasional  construction  of  quays  or  wharfe. 
Tbey  are  rardy,  in  point  of  fiu:t,  so  situated  as  to  ofier 
aagr  real  obstruction  to  persons  crossing  the  shore  for  a 
lawfid  porpoae^  while  they  mainly  contribute  to  another 
f«ry  nurtyrial  and  equally  lawful  enjoyment  of  it,  in  the 
*>r^H^^  afforded  by  them  to  the  landing  and  loading  of 
good%  and  sodi  buildings  are  allowed  from  the  ne- 
of  the  case^  and  for  the  public  good,  and  are 
Ao  inttaaoe  so  entirriy  juric  privati  as  pot  to- Be 
to  public  rq^idation,  being  affected  with  a 
pablie  iolereit.  And  if  tbey  should  be  so  situated,  as 
of  condncing  to  the  better  use  of  the  diore^  to 
d  obstructions  thereto^  iliey  may  be 
m  ntMsaaeesy  Lori  Hal^^  e.  7.  deporiilm  mmrisf 
p^M.  Bflsidas  any  argoment  derived  from  the  di& 
V«u  V.  T  fleohy 

^  ■  r  •    r 
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1621  •  ficulty  of  reconciling  the  erection  of  wharfs  or  embank- 
nients,  with  the  general  right  to  pass  over  the  shore,  for 
the  purpose  of  bathing,  must  apply  equally  against  the 
right  to  pass  over  it  for  tlie  puq^ise  of  fishings  which 
latter  is  admitted  to  exi^t.  It  is  clear,  that  the  common 
law  right  to  bathe  exists,  from  tlie  universal  practice  of 
the  whole  realm,  whicli  is  a  proof  of  what  the  oomAion 
law  is,  the  usage  of  a  place  being  a  aistom,  but  that  of 
.  the  whole  realm  being  the  common  law.  The  authority  of 
Bracton  is  expressly  in  point,  and  establishes  the  position, 
that  the  sea-shore  is  as  common  to  all  as  the  aca  itatlf. 
If  S0|  then  the  absence  of  any  authoritiesi  diews  that  it 
remains  the  common  law  now ;  for  it  cannot  be  shewn 
to  have  been  since  altered*  The  right  to  the  shore 
was  originally  in  the  king,  and  when  in  his  hands,  was 
subject  to  this  right.  No  subject  clsaming  under  him, 
can  claim  a  greater  right  than  the  king  had*  As  to  the 
right  to  bathe  from  machines,  it  exists  as  an  accessory 
to.  the  general  right,  for  many  persons,  from  infirmity  or 
other  circumstances^  might  otherwise  be  deprived  of  this 
beneficial  practice. 

Our.  Mh}»  vutt. 

And  now,  there  being  a  difference  of  optnioa^  the 
Court  delivered  their  judgments  seriatim.   • 

*  QfST  J.  '  The  question  in  this  case  ia^  whether  there 
be  a  43ommon4aw  right  to  pass  over  the  shore  for  the 
purpose  of  bathing  in  the  sea.  It  will  not  be  disputed 
that  the  sei^  which  bus  been  called  the  ^*  Great  hig)iway 
.  of  the  world,'?  is  common  to  alL  Bathing  in  the  ses^  if 
done  with  decency,  is  uo^  only  lawful,  but  pi»pcr».  and 
often  necessary  for  manyof  the  inhabitarta  of  this. coun- 
try. 
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fry.  There  must  be  the  same  right  to  cross  th§  ihore  igtf  1. 
in  order  to  bathe  as  for  any  other  lawful  parpote.  We  ■' 
are,  therefore,  now  to  decide,  whether  tht  public  Itre  «s«#Hr 
precludcd  from  pas<:ing,  except  at  particttkr  plaMs,  Ofer 
the  bench  to  the  sea  without  the  oonaent  of  some  lord 
of  a  manor.  That  this  will  be  the  consequence  of  0«r 
liccMMg  in  favour  of  the  plaintiff,  has  been  already 
admttcd  at  the  bar,  and  must  be  conceded  by  every 
one.  I  am  fearlbl  of  the  consequences  of  such  a  deei- 
rion ;  and)  iffiach  as  i  dislike  differing  from  the  rest  of 
the  Gourt,  I  have  thought  it  my  duty  to  declare  that  I 
caamn 'aaaei<  to  it>  We  have  been  tokl  that  lords  of 
maaors  will  find  it  tbar  interest  to  indoige  the  pobtic 
with  the  privilege  of  going  on  or  over  the  ttnds  of  the 
sea,  ottd  that  judges  and  juries  witt  check  the  vexatioas 
ttberobe  Of  the  right  to  exdnde  therai  But  the  iree 
IMona  to  ttie  aea  te  a  privilege  too  inportant  lo  iSngJtti- 
mm  to  be  kft  dependant  on  the  interest  or  caprice  of 
aiy  description  of  persons. 

It  is  agreed  by  all,  that  the  sea^hofe  was  at  first  ap- 
prqmated  to  the  king,  from  wboin  the  right  to  it  must 
be  derived.  The  present  state  of  the  shore  shews  the 
manner  in  which  the  crown  mast  have  used  iu  Same 
parti  of  k  Were  bdd  exclusively  by  the  crown  for  the 
porpoaes  of  fisheries,  harbours^  warehooscs,  &&  Bnt 
the  gveatest  {lart  was  left  open  as  a  ooaunon  h%;h- 
way  bcAweM  the  sea  and  the  land.  This  is  the  state  in 
a4iieh  it  continues  to  this  day^r  aikl  in  whtch^  froat  its 
general  atorility,  k  must  ever  continue.  From  ifae 
state  of  the  great^t  part  has  arisen  the  general  nile^  or 
common-law  right,  and  the  state  of  the  portions  exclu-* 
»vely  occupi^  has  oecasntmed  the  ^^xeeptionv.  The 
daim  of  the  public  to  a  right  of  way  over  the  beach 

T  2  stands 
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1821.  stands  on  the  general  law,  and  a  person  who  will  dispute 
■""""  this  public  right  in  any  particular  part  of  it,  must  esta- 
against  blish  his  right  to  do  SO  by  shewing,  first,  that  the  king 
had  an  exclusive  possession  of  such  part,  and  that  a 
right  to  such  exclusive  possession  has  been  conveyed 
from  the  crown  to  such  person.  This  has  been  the 
course  in  which  persons  have  proceeded  who  have  at- 
tempted to  shew  any  exclusive  right,  either  in  arms  of  the 
sea  or  in  the  shore.  In  Lord  Fitxwalter^s  case  (a),  Lord 
Hale  says,  ^^  An  arm  of  the  sea  is  prima  facie  common 
to  all,  and  if  any  will  appropriate  a  privilege  to  himself 
the  proof  lieth  on  his  side  ;  for  in  case  of  an  action  of 
trespass  brought  for  fishing  there,  it  is  prim&  facie  a 
good  justification  to  say,  that  the  loctis  in  quo  is  brachium 
marisj  in  quo  unusquisque  subjectus  donu  regis  habet  et 
habere  debet  liberam  piscariam.^*  So,  in  Bagott  v.  Orr  (6), 
the  Court  of  Common  Pleas  held,  ^^  that  if  the  plaintiff 
had  it  in  his  power  to  abridge  the  common-law  right  of 
the  subject  to  take  sea-fish  upon  the  shore  within  bis 
manor,  he  should  have  replied  that  matter  specially." 
The  same  doctrine  is  laid  down  in  Carter  v.  Murcot.  {c) 
It  may  be  observed,  that  in  the  case  now  under 
consideration  it  is  expressly  found,  that  thd  soil  of 
the  locus  in  quo  is  in  the  plaintiff;  but  I  say  the  soil 
.must  be  in  the  plaintiff,  as  it  was  in  the  king;  for  the 
grantee  cannot  have  a  greater  interest  than  the  grantor 
had.  The  king  had  the  right  of  soil  in  the  shore  in 
general;  but  the  public  had  a  right  of  way  over  it, 
and  the  king's  grantee  can  only  have  it,  subject  to  the 
same  right     In  the  treatise  of  De  Jure  Maris,  p.  22., 


(n)  1  Mod.  105.  (b)  SSot^i  PuU,  41% 

(c)  4  Bwrr.  216S. 
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Lord  Hak  says,  **  The  jus  privatum  that  is  acquired  to 
the  subject,  either  by  patent  or  prescription,  must  not 
prgudice  the  jus  publicum  wherewith  public  rivers  and 
arms  of  the  sea  are  affected  for  public  use."  If  the 
owners  of  the  soil  must  claim  by  prescription,  can  they 
establish  an  exclusive  right  ?  Did  they  ever  possess  an 
exclusive  right  ?  For,  as  Lord  Hale  says,  the  civilians 
tell  us  truly,  *^  Nihil  prsescribitur  nisi  quod  posside^ 
tur.  [a)  As  the  king  might  have  granted  a  right  in  par«> 
ticolar  parts  of  the  shore,  so,  either  he  or  his  grantee 
of  the  soil  of  any  part  of  the  shore,  may  take  the  pro* 
ducts  of  the  shore,  provided  their  removal  does  not 
impede  the  public  right  of  way.  The  owner  of  the  soil 
of  the  shore  may  also  erect  such  buildings  or  other 
things  as  are  necessary  for  the  carrying  on  of  commerce 
and  navigation  on  any  parts  of  the  shore  that  may  be 
conveniently  used  for  such  erections,  taking  care  to  im*> 
pede^  as  little  as  possible,  the  public  right  of  way. 
This  is  not  more  inconsistent  with  a  public  right  of 
way  over  it,  than  the  right  of  digging  a  mine  under  a 
road,  or  the  erecting  of  a  wharf  on  a  river,  are  incon- 
sistent vrith  the  right  of  way  along  such  road  or  river. 
The  former  does  not  interfere  with  the  use  of  the  road ; 
and  although  the  latter,  in  order  to  be  useful,  must  be 
carried  out  beyond  the  high-water  mark,  and,  whilst 
the  tide  is  up,  must  somewhat  narrow  the  passage  of  the 
river;  yet,  such  wharfs  are  necessary  for  the  loading 
and  unloading  of  vessels,  and  the  right  of  passage  must 
be  accommodated  to  the  right  of  loading  and  unloading 
the  craft  that  pass.  The  law  in  these,  as  in  all  other 
cases,  limits  and   balances  opposing  rights,  that  they 


1821, 

Bluvdiu, 
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(a)  Dejure  maris,  p.  58« 
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18$ I*  iWJf  ^  9Q  €njpyei)  as  tba(  the  exeycise  of  one  U  not  in-i 
jfi^k)i|{^to  the  other.  The  civil  law,  copying,  in  thi^ 
respeqt}  from  thi>  law  at*  nations,  allowed  any  piie  to 
b^i^  on  the  $ea  shore  (Uicrc;  beipg,  under  that  law,  no 
Iqrds  of  pianprs  tQ  cluim  the  soil),  but  imposed  ou  the 
bttild^s  the  condition  that  thv.^  luw  of  E?igland  inApa;>es 
op  4fae  o\vnQrs  of  thc^  soil^  tliat  is,  that  their  buikling& 
should  not  iuterrupt  the  right  of  way.  Digest^  L  43. 
titj^  "In  litlore  jure  gentium  a^dificsire  hcerct  nisi 
u^n&publicus  impedivet.'' 

The  univ^r^a^  practice  pf  England  hliews  the  right  of 
way  OYQr  the  siea-Miore  to  l>c  a  comiron-law  right.     ^VU 
sort$  i^f  persons  ^"^^^  resort  to  the  ^ea,  cither  fo.r  busincsii 
or  pleasure,  have  ^Iwajfs  bpexi  accustomed  to  pas^  over  the 
uiXQccupied  parts  of  the  diore  with  such  carri^es  as  were 
sv^i^abtle  to  their  respective  pi;rp  ses,  and  no  lord  of  a 
manor  has.  ever  attexnpteil  to  interrupt  such  persons* 
Goads  could  not  bt^Uuuied  or  loaded  except  at  particular 
p^ces^  but  this  restraint  was  iu^posed  bv  laws  made  for  the 
pvotipction  of  the  revenue,  and  the  security  of  the  rcalai, 
and  13  not  the  consequence  ot*  any  rights  in  the  owners  of 
thi^  soil  of  t^e  shore.     Men  have  landed  from  bo^ts, 
dr^yiru  tlieir  boats  on  th^  sands  during  their  stay  on 
shores  and  embarked  agam  in  their  boats.      Persons 
have  9f,  all  times,  at  their  pleasure,  walked  or  ridden  on 
the  sandm.    Men  have,  from  the  earliest  timesi  bathed  la 
the  se^  {  iuid,  unless  in  places  or  at  seasons  when  they 
coujid  ^ot^  conaistently  with  decency,   be  permitted  to 
be  nakcdft  iK>  one  ever  attempted  to  prevent  them.     So 
fa,r  from  the  law  allowing  lords  of  manors  to  restrain 
persons  from  bathing,  it  will  give  them  every  facility  for 
this  recreation.   'Bathing  promotes  health.    By  bathing, 
fhose  who  live  near  the  sea  are  taught  their  first  duty, 

namely, 
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aaaiely,  to  aMitt  mariners  in  distreit.    Tbejr  acquir^^  hgr        18S1  • 
bathing,  confidence  aroidal  the  waves,  and  learn  how  Iq 


«iae  the  propor  momaot  tor  givinif  their  awittanoe.  It  is       <»«y^^ 

feand  aa  a  6ct»  in  ibis  oase^  thai  it  has  been  the  custon 

Sat  tbt  publie  to  cross  the  spot  in  question  on  foot  for 

the  piif|iQe0  of  bathing.    Bathing  machines  were  usee} 

before  my  time^  and  I  believe  before  that  of  the  oldest 

person  now  aUvoi  and  I  think  the  use  of  them  is  esseB« 

tial  to  the  praalioe  of  bathin(j[.    Decency  must  preveat 

all  iNoalcs^  and  infirmly  mipQiy  men,  from  batbing»  esKr* 

cepi  frma  a  madiine,    Attenipii  have  been  nuule  to 

make  tbosf  who  use  jnnebinai  pay  eome  acknowledge^ 

men!  |o  the  ford  of  the  manor  where  they  were  used; 

but  I  mnmok  find  that  any  of  thoae  attempts  have  yet 

uiaeoed^>    I  »baH  presently  shew  from  authority^  thsyt 

the  r'^ht  t^  fish  in  only  a  part  of  the  general  right  of 

tbo  sat^eds  of  JPnglaml^     Persons  have  also  crossed 

the  beach  for  tho  purpose  of  fishing  in  the  sea,  and 

bav^  brought  back  th^ir  fish  over  the  beach,   both 

on  hovsaa  and  in  carriages.    These  acts  of  the  fisher-^ 

men  are  instances  ia  support  of  the  common-law  right 

of  wsyr^ 

The  practice  of  a  particular  place  is  called  a  custom. 
A  geoeral  imaoemorial  practice  through  the  realm  is  the 
common  law.  Many  of  our  most  valuable  common  law 
rightahave  no  other  support  than  universal  practice^ 
In  JSatf  V.  Herbert  (a).  Lord  Kenyfon  says»  *<  Common 
law  rights  are  either  to  be  found  in  the  opinions  of 
lawyers,  delivered  as  axiom«»  or  to  be  collected  from  the 
uuiveraal  and  immemorial  usage  thi*oughout  tlie  coun- 
try.**    The  iobtances  put  by  mc«  sufficiently  demonstrate^ 

(a)  5  r.  n.  2^1. 
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fStie  existence  of  an  universal  custom  in  favour  of  a  public 
r^t  of  way  over  the  sea  shore* 

It  has  been  at  all  times  the  policy  of  this  country  to 
encourage  navigation.  The  frpe  passage  of  the  sea  shore 
is  essential  to  the  convenience  and  safety  of  navigation. 
CSases  of  immediate  necessity  or  imminent  danger  may 
be  said  to  form  exceptions  to  general  rules ;   but  there 
are  many  cases  in  which  there  is  neither  immediate  ne- 
cessity nor  imminent  danger,  in  which  boots  must  pass 
between  ships  at  sea  and  the  shorci  letters  and  provisions 
miist  be  sent,  passengers  require  to  land  or  to  embark, 
intelligence  necessary  to  the  further  prosecution  of  a  voy- 
age is  desired,  or  a  pilot  is  wanted.   For  many  leagues  of 
ooa^  there  is  no  public  passage  marked  out,  by  ¥^ich 
persons  may  go  to  or  from  the  sea.  ^^But  fixed  places  will 
not  do.     Winds  or  currents  make  it  necessary,  that  the 
greatest  part  of  the  shore  should  be  left  open  for  per- 
sons to  land  on,  and  embark  from.     There  is  no  statute, 
or  rule  of  common  law,  that  secures  the  right  of  passage 
over  the  shore  for  purposes  connected  with  navigation ; 
those  who  have  passed  over  the  shore  for  those  pur- 
poses, have  been  trespassers,  if  they  were  not  justified 
under  the  general  common  law  right  of  free  passage. 
Is  it  to  be  supposed,  that,  in  a  country,  the  prosperity 
and  independence  of  which  depends  on  navigation,  that 
which  is  so  necessary  to  navigation  as  a  road  for  all 
lawful  purposes  to  the  sea,  should  not  have  been  secured 
to  the  public,  particularly  when  it  might  be  done  with- 
out injury  to  the  interest  of  any  individual  ? 

There  is  no  dear  and  express  declaration  on  this 
pdttt,  Either  in  die  statutes  or  in*  the  common  law. 
But  this  right  is  so  important  to  the  best  interests  of 
the  oountr^,  that  bad  not  the  constant  exercise  of  it 

b9m 
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been  ocmsidered  sufficient  to  establish  it^  the  legislatune        1891. 
woald  no  doubt  have  declared  it  to  be  in  the  people  of       """^ 

Blunsbu 

BnglandL    Bracton,  lib,  1.  cap,  12.  ia:..6.,  says,  <^  Pub-     ^•gainti 
lica  Tero  sunt  omnia  flumina  et  portus.     Ide6que  jus 
{Hscandi  omnibus  commune  est  in  portu  et  in  flumini- 
bus.    Riparum  etiam  usus  publicus  est  de  jure  gentium, 
siciit  ipsius  fluminis.      Itaque  naves  ad  eas  applic^e, 
funes  arboribus  ibi  natis  religare,  onus  aliquod  in  iis  re- 
ponere,   cuivb  liberum  est,  sicut  per  ipsum  fluvium 
navigare:  sed  proprietas  earum   illorum  est  quorum 
prediis  adheroit,  et  eadem  de  causa  arbores  in  eisdem 
natae  eomndem  sunt :  et  baec  intelligenda  sunt  de  flu- 
minibos  perennibus,  qui&  temporalia  possunt,  esse  pri- 
vata.**     This  passage  proves  all  that  I  am  attempting 
to  establish.     It  shews  that  all  persons  have  a  common 
right  on  rivers;'  that  the  right  of  fishing  exists  only  as 
a  part  of  that  common  right,  and  that  the  banks  of  rivers 
are  as  much  open  to  the  use  of  the  puUic  as  the  rivers 
themselves.    Tlie  passage  has  been  supposed  to  prove 
too  much,  and  therefore  it  has  been  said,  that  its  autho- 
rity cannot  be  relied  on.      Mr.  Justice  BuUetj  speaking 
of  it,  in  Ball  v.  Herbert  (a),  says,  <<  that  it  plainly  ap- 
pears to  have  been  taken  from  Justinian,  and  is  only 
part  of  the  civil  law ;  and  whether  or  not  it  has  been 
adopted  by  the  common  law,  is  to  be  seen  by  looking 
into  our  books ;  and  there  it  is  not  to  be  found."     I 
admit  that  Bracton  agrees  with  the  civil  law,  and  I 
roust  add,  with  the  law  of  all  civilized  nations.     Selden^ 
who  wrote  his    ^<  Mare  clausum,"  to  prove  that  an  ex- 
clusive right  might  be  acquired  in   parts  of  the  sea, 
admits  that  the  sea  was  originally  common  to  all,  and 
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CAnMUikk 


IMl.  ia  lik  I.  cajou  2.^  he  hai  collected  from  |h^  workf^  of 
the  learned  of  all  nations,  aa  well  philosophers,  diviDes 
and  poets,  as  lawyers,  that  the  sea  and  its  shor^  were 
oQDiinQU  to  all  men,  as  much  so  as  the  air  that  blows 
over  them.  This  I  think  proves,  that  the  doctrine,  is 
rensonablo^  and  ought  to  he  adopted  into  our  law,  unless 
there  be  %omcthii^  in  our  particular  situation  to  exclude 
it  I  and  so  far  fron^  this  being  the  case^  th^re  never  was 
ai  ctoimUy)  ihQ  local  situation  of  which,  aod  the  habits 
aqd  iateresta  of  the  inhabitants  of  which,  so  much  re* 
quired  such  a  law. 

But  our  b^ioks.  shewy  that  this  passnge  haa  been 
adopted  into  our  law*  M^  Justke  BuSer  tells  usy  that 
C(Hli9  quotes  it  as  JEi^ish  law,  apd  I  have  often  beard 
I^CMrd  K^nj^oH  spe«k  with  great  re^>ect  of  that  writer. 
Mfotton  has  not  stated  tins  as  civil  law»  he  has  made  it 
piMTt  of  his  bQol^y  X)e  legibus  et  cousuetudimbvn  AngUie. 
He  was  Chief  Juatico  o(  England  in  the  reign  oi  Henm^ 
th»  Third }  wA  X^ord  Hale  {Hisi*  qf  tie  Comwim  Lam^ 
cim  7.|)  saya»  that  in  his  time  the  common  law  was 
much  improved^  aod  the  pleadings  were  more  perfect 
and  orderly  than  in  any  preceding  period  of  our  history. 
Surely  such  a  man  is  no  mean  authority  for  what  the 
common  law  was  at  the  time  he  wrote.  In  Fariescuet 
p«  408,,  Lord  Chief  Justice  Parier  says,  ^<  As  to  the 
the  authority  of  Bracton,  to  be  sure  many  things  ore 
now  altered;  but  there  is  no  colour  to  say,  that  it  wag 
not  law  at  that  time»  for  there  are  many  things  that 
have  ncN'er  been  altered,  and  arc  law  now."  As  law  is 
a  just  rule  fitted  to  the  existing  state  of  things,  it  must 
alter  as  the  state  of  things  to  which  it  relates  altera.  I 
do  not  say,  that  the  whole  of  the  passage  in  Bracton  is 
now  good  law: '  it  was  &U  good  law  at  the  time  he  wrote, 

and 
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and  aII  of  U  that  is  adapted   to  the  present  state  of        1891. 
things  is  ||(ood  law  now.     It  is  objected9  that  Braciem 
sajs,  '^-tbat  anyone  mays  in  any  river»  fasten  vessels        o^um. 
vith  rppes  to  the  trees  on  the  banks,  and  unload  thf) 
cargoes  ou  the  banks^"     Undoubtedly  the  public  cannqt 
aow  pretend  to  claim  this  right  in  all  navigable  rivers. 
Many  rivers  have  bef  n  rendered  navigable  since  J^rapio^ 
wrote,  ^'hich  io  bis  time  were  private  strefuns.     Th^ 
public  bli»ve  no  greater  right  on  the  b^nks  of  such  rivers, 
than  th^  owners  of  tlie  adjoining  lands  granted  theni 
when  soch  rivers  wero  made,  from  private    streams, 
public  rivers,  and  the  extent  of  the  grant  must  be  as* 
certained  from  usage.     This  is  the  case  with  a  raw 
made  road.     If  0|ie  dedicates  to  the  public  a  right  of 
way  over  his  lauds,  the  public  mu^t  take  the  road  with 
gat€«  on  such  parts  of  it  as  the  owner  thinks  proper  to 
erect  at  the  time  he  makes  the  dedication*     But  Braeton 
speaks  not  of  newly  made  rivers,  but  of  such  as  were 
aiwa}*$  uav^ble,  and  the  banks  of  which  bad  been  a^ 
open  to  the  pubtic  as  their  waters.     This  I  take  to  be 
the  law  with  all  inland  navigations  in  the  reign  of  Heiuy 
the  Third*     These,  like  the  spa  and  its  shores,  were  then 
the  prqperty  of  the  public,  and  the  right  of  the  public 
in  them  was  not  acquired  by  any  compromise  with  tbQ 
interest  of  any  individual.     On  some  rivers  that  have 
been  navigable  from  time  inmiemorial,  the  public  using 
but  one  of  the  banks  for  a  towing  path,  the  other  has 
been  usefully  occupied  by  the  owner  of  the  adjoining 
land,  and  so  an  exclusive  right  has  been  established  to^ 
the  part  so  occupied.     But  the  barrenness  of  the  greatest 
part  of  the  sea  shore  has  prevented  it  from  becoming 
the  subject  of  exclusive  property.     It  is  useful  only  as  a 
boundary  and  an  approach  to  the  sea ;  an4  therefore, 

ever 
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IS21.        ^^^  ^^  been,  and  ever  should  continue  common  to  all 
who  have  occasion  to  resort  to  the  sea.     Thus,  the  case 

Bluitdell 

offthui  ofBail  V.  Herbert  is  distinguished  from  the  present,  and 
it  must  be  recollected,  that,  in  that  case,  Lord  Kenyan 
said,  "  Some  of  the  passages  in  Lord  Hale  which  seem 
to  favour  the  common  law  right,  are  rather  applicable 
to  banks  of  the  sea,  and  to  ports ;  and  it  is  part  of  the 
king's  prerogative  to  create  ports,  which  was  lately 
exercised  at  Liverpool!^  In  Brokers  Abridgement^  tit 
Custamsy  pL  46.,  all  the  Judges  agreed,  ^'  that  fishermen 
may  justify  going  on  the  land  adjoining  the  sea,  to  fish 
in  the  sea ;  for  this  is;  for  the  good  of  the  commonwealth, 
afibrding  sustenance  to  many  persons,  and  is  the  com- 
mon law."  If  the  right  of  fishing  is  only  a  part  of  that 
more  general  right  for  which  I  am  contending,  as  ap- 
pears from  the  passage  in  Bracton^  and  will  appear 
from  Lord  Hale^  then  this  is  a  decision  in  support  of 
the  general  right 

The  reason  on  which  my  judgment  is  grounded  is 
public  advantage.  The  right  of  bathing  in  the  sea, 
which  is  essential  to  the  health  of  so  many  persons,  is  as 
beneficial  to  the  public  as  that  of  fishing,  and  must  have 
been  as  well  secured  to  the  subjects  of  this  country  by 
the  common  law.  That  the  right  of  using  the  shore 
for  the  purpose  of  fishing  does  not  depend  on  any 
particular  law  applicable  to  fishing  only,  but  is  part  of 
the  more  general  right  of  the  subjects  to  the  sea  and  its 
shores,  is  proved  by  Lord  Haley  putting  the  practice  of 
fishing  as  evidence  of  the  general  right  In  part  1. 
cap.  8.  de  jure  maris^  p.  11.,  he  says,  "  The  king's 
right  of  propriety,  or  ownership,  in  the  sea,  and  soil 
thereof,  is  evidenced  principally  in  these  things  that 
^Uow ;  first,  the  right  of  fishing  in  the  sea,  and  the 
'  creeksx 
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creeks  and  arms  thereof,   is  originally  lodged  in  the        1821. 
crown."     This   makes    the  judirment    in  Broke    bear 

'  "      "  Blundsll 

directly  on  the  point  in  dispute.     Lord  Hale^   in  bis        against 

CATtEtiALL,] 

treatise  De  Portibus  Maris  (cap.  6.  p.  73.),  says,  "  Be- 
fore any  port  is  legally  settled,  although  the  propriety  of 
the  soil  of  a  creek  or  harbour  may  belong  to  a  subject 
or  private  person,  yet  the  king  hath  his  jus  regium  in 
that  creek  or  harbour;    and  there  is  also  a  common 
liberty  for  any  to  come  thither  with  boats  and  veifsels,  as 
against  all  bat  the  king.    And,  upon  this  account,  though 
A»  may  have  the  propriety  of  a  creek  or  harbour,  or 
narigable  river,    yet   the  king  may  grant   there    the 
liberty  of  a  port  to  B. ;  and  so  the  interest  of  propriety 
and  the  interest  of  franchise  several  and  divided.     And 
in  this  no  injury  is  at  all  done  to  A. ;  for  he  hath  what 
he  had  before,  viz.  the  interest  of  the  soil,  and  conse- 
quently the  improvement  of  the  shore,  and  the  liberty 
of  fishing ;  and  as  the  creek  was  free  for  any  to  pass  in 
it,  against  ail  but  the  king,  (for  it  was  publici  juris,  as 
to  that  matter,  before),  so  now  the  king  takes  o£P  that 
restraint,  and  by  his  licence  and  charter  makes  it  free 
for  all  to  come  and  unload."     Here,  we  have  the  dis« 
tiDct  authority  of  Lord  Hale,  that  although  a  man  has 
the  soil  under  an  arm  of  the  sea,  and  the  soil  of  the 
diore,  yet  the  public  have  not  only  a  right  to  navigate 
on  the  waters,   but  to  unload  on  the  shore;  and  that 
this  right  can  only  be  restrained  by  the  king's  preroga- 
tive.    If  they  have  a  right  to  unload,  they  must  have 
the  right  to  come  over   the  shore;    for   the   right  to 
unload  would  otherwise  be  useless.     The  right  on  the 
ihore  is  declared  by  this  passage  to  be  as  common  to  the 
public  as  the  right  on  the  water :  that  the  water  is  open 
to  the  public  for  all  lawful   purposes  is  not  denied.  . 

What 
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1821.        What  liw,  then,  hat  narrowed  the  right  of  the  public 

on  the  thote  ?     Lord  Hale  then  adds,  «  Cut  if  Ai  hath 

a^afnn  the  ripa  Or  bank  of  the  port,  tlie  king  may  hot  grant  a 
liberty  to  unlade  on  thiat  bank  or  ripa  without  hid  con- 
tent, Qnlefs  custom  hath  made  tlie  liberty  thereof  free  to 
all,  as  in  many  places  it  is ;  for  that  would  be  a  preju- 
dice to  the  private  interest  of  A.j  whicii  may  not  be 
taken  from  him  without  such  consent.  And,  therefore, 
in  the  creation  of  a  new  port,  either  by  proclamation  or 
charter,  it  hath  been  the  course  to  secure  the  interest  in 
the  shore  beforehand,  for  the  building  of  wharfs  and 
keys,  for  the  application  of  the  merchandize,  and  for 
the  building  of  houses  of  receipt.''  Lord  Hak  makes 
the  distinction  between  the  shore  of  the  sea  and  the 
banks  of  a  river,  which  Lord  Kem/on  points  at  in  Ball 
T«  Herbert ;  the  former  is  free  for  all  to  come  and 
unload,  but  the  king  cannot  grant  a  liberty  to  unload  in 
the  latter,  without  the  consent  of  the  owner.  I  again 
repeat,  that  the  shore  is  not  free  to  unload  from  any 
partiealar  law  giving  this  freedom,  but  from  the  general 
right  of  passage  over  it,  which  the  usage  of  the  whole 
coast  shews  to  have  been  reserved  for  the  benefit  of  the 
public  out  of  the  grant  of  the  soil  by  the  crown.  Thh 
is  further  proved  to  be  the  meaning  of  Lord  Htde  by 
the  concluding  words  of  this  passage,  in  which  he  says 
it  was  usual  to  secure  the  interest  of  the  rf^ore,  not  for  a 
way  to  the  sea,  but  for  the  building  wharis^  quays,  and 
hotites  for  the  reception  of  goods.  Tlic  right  of  way 
the  public  had,   but  the  right  of  building  was  to  be 

purchased*     The  cases  of  Yottng  v.* ^'-»-  {a\  aAd 

Tke  Qtieen  v.  The  Inkabi*eni$  of  Cluworfh  (i),  ^^^  P*^ 

(a)  XA.  Baytn.  7M.  (t)  6  JTod.  I681 

perly 
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perly  over-ruled  by  tliAt  of  Ball  v.  Herbert ;  and  I  do       1821. 
DOC  rely  on  those  cases.  -^— 

BUTNOtLL 

My  opinion  is  founded  on  these  grounds.     The  shofe       ngahut 

CAtriiJLLt* 

of  the  sea  is  admitted  to  have  been  at  one  time  the  plts 
perty  of  the  king.      From  the  general  nature  of  this 
property,    it  could  never  be  used  for  e)telusive  occu- 
pation*    It  was  holden  by  the  king,  like  the  sea  and 
the  highways)  for  all  his  subjects^     The  soil  could  only 
be  transferred,  subject  to  this  public  trust;  and  general 
usage  shews  thai  the  public  right  hns  been  excepted  out 
of  the  grant  of  the  soil.     Our  law  books  furnish  us  with 
little  for  9or  gntdance  on  this  subject;  what  is  to  be 
'  fonod  taems  to  &vour  the  common  law  right  of  way. 
B«t  unless  I  felt  myself  bound  by  an  authority  as  stroftg 
and  dear  as  an  act  of  parliament,    I  would  hold  oD 
pri&eipleB  of  {Miblic  policy,  I  might  sa^  public  necessity, 
that  the  interruption  of  free  access  to  the  sea  is  a  puMic 
nuisancer     In  the  first  ages  of  all  countries, .  not  only 
the  sea  and  its  shores,   but  all  perennial  riversi  weie 
left  open  to  public  use.    In  all  countries,  it  has  been 
matter  of  just  complaint,    that  individuals  have  en- 
croached on  the  rights  of  the  people.     In  Bngbmdf  our 
ancestors  put  the  public  rights  in  rivers  under  the  saft^ 
gilatd  of  magna  charta*      The  principle  of  exclusive 
appropriation   must    not    be    carried    beyond    things 
G^Mible  of  improvement  by  the  industry  of  man.     If  it 
be  extended  so  far  as  to  touch  the  right  of  walking  over 
Umm  barren  sands,  it  will  take  from  the  people  what  is 
essential  to  their  welfare,  whilst  it  will  give  to  individttek 
only  the  hatefiil  privilege  of  vexing  their  neighbours^    It 
has  been  taid^  that  lords  of  manors  should  have  a  right 
to  prevent  bathing,  that  they  might  hinder  persons  frMi 
doii^  it  in  places  of  public  resott*     MagiMrates  ttt^ 

armed 
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1821.  armed  with  puihority  to  bring  to  punishment  such  as 
bathe  indecently.  I  would  rather  rely  on  disinterested 
and  responsible  magistrates,  than  on  an  interested  and 
irresponsible  lord  of  a  manor.  A  lord  of  a  manor 
Blight  remove  bathers  from  a  part  within  view  of  his 
,own  hoQse^  bnt  would  he  be  equally  active  to  protect  his 
neighbours  from  offence  ?  If  he  is  not,  I  know  no  mode 
of  forcing  him  to  execute  the  power  he  derives  from  his 
property.  For  these  reasons,  I  am  of  opinion  that  the 
defendant  is  entitled  to  the  judgment  of  the  Court. 

HoLROYD  J.  The  question  put  in  this  case  for  our  opi- 
nion, is  the  general  question,  whether  there  is  a  common- 
law  right  for  all  the  king's  subjects  to  bathe  in  the  sea, 
and  to  pass  over  the  sea-shore  for  that  purpose,  on  foot 
and  with  horses  and  carriages.  But,  coupled  with  the  fiu^ts 
stated  in  the  case^  the  question  really  is,  whether  there 
is  a  common-law  right  in  all  the  king's  subjects  to  do  so 
in  the  locus  in  quo,  though  the  soil  of  the  sefr-shore^ 
and  an  exclusive  right  of  fishing  there  in  a  particular 
manner  (namely,  with  stake  nets),  are  private  property 
belonging  to  a  subject,  and  though  the  same  have  been 
a  qpecial  peculiar  property  from  tilne  immemorial.  The 
plaintiff  being  stated  to  be  the  owner  of  the  soil  of  the 
ihore^  and  to  have  the  exclusive  right  of  fishing  there- 
on»  witli  stake  nets,  as  lord  of  the  manor,  the  soil,  as 
parcel  of  or  belonging  to  the  manor,  must,  according 
to  S  Bl.  Com.  92.,  have  been  so  from  before  the  time  of 
passing  the  statute,  Quia  Emptores  Terrarum,  tempore 
Edw.  1.9  since  which  time  no  manor  can  have  been 
created ;  and  the  plaintiff  being  stated  to  have  the  ex- 
dnsive  right  of  fishing,  as  lord  of  the  manor,  this  can 
only  be  as  appendant  or  appurtenant  to  the  manor,     ft 

■nistf 
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mmt,  therefore,  be 'by  prescription,  and  consequently        18fl. 

.  there  has  been  an  exclusive  riffbt  of  fishinir  there  from      ^ 

time  immemorial.     The   question,   too,  is,   as  to  the        agnimu 

CATnouu.* 
public  right  to  the  extent  above  stated,  independently 

of  usage  and  custom.  The  right  is  claimed  on  the  plead- 
ings, as  founded  not  on  usage  or  custom,  but  upon 
the  supposed  general  law  only ;  and  the  usage,  as  stated 
in  the  special  case,  is  found  to  have  been  for  the  public 
to  cross  the  sea-shore  on  foot  only,  for  the  purpose  of 
bathittgt  no  bathing  machines  having  ever  been  used  in 
Great  Crosby^  where  the  locus  in  quo  is  situate,  before 
the  establishment  of  the  present  hoteL  My  opinion^ 
therefore,  on  this  case,  will  not  afiect  any  right  that  has 
been  or  can  be  gainrd  by  prescription  or  custom^  either 
by  individuals  or  by  either  the  permanent  or  temporary 
inhabitants  of  any  vill,  parish,  or  district. 

The  daim  upon  the  pleadings,  respecting  the  public 
highway,  along  the  shore,  and  the  verdict,  and  facts 
found  in  the  special  case  respecting  the  same^  make  no 
difference^  but  leave  the  question,  with  respect  to  the 
right  of  bathing,  and  the.  right  incident  tliereto  (if  any) 
of  passing  over  the  sea-shore  for  that  purpose,  on  foot 
and  with  horses  and  carriages,  the  same  as  if  no  such 
claim  of  a  general  public  highway  existed,  orwas^put 
upon  the  record,  as  the  jury  have  found  a  verdict  for 
the  plaintiff  upon  the  new  assignment,  that  the  tres- 
passes complained  of  were  committed  in  tlie  locus  in 
quo  on  other  occa^ons,  and  for  other  purposes  than 
as  a  general  public  highway  and  out  of  the  highway 
there 

It  was  contended  in  argument  at  the  bar,  that,  by  the 

cxjQUBOn  law  of  England,  all  the  king's  subjtets  had  a 

xj|^t,  not  only  to  traverse  the  ocean  itself  in  every  di- 

You  V.  U  rection^ 
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Itil.  vp6tia%  as  well  for  coiiiinerec»  trade,  and  iBtercourse, 
ai  for  every  olher  lawful  purpose ;  but,  al^,  that  they 
had  a  general  public  right  of  way  over  the  sea-shore  to 
lad  froii  die  sea,-  and  that  they  had  it,  as  well  during 
die  recess  as  daring  the  flux  of  the  tide,  for  all  lawful 
pufpoMS ;  and  that  the  king  eould  not  grant  the  shore 
aa  as  to  supersede  or  to  derive  the  public  of  die  exer- 
alse  qf  dial  rig^l  over  the  sea-shore.  And  it  was  fuv- 
thm  aonliended,  that  even  if  the  publie  right  was  not  so 
aKteasivfl^  yet  Ibat^  at  all  events,  the  king's  subjects  had 
m  vight  of  bathing  on  the  sea^shore,  so  that  it  be  exer- 
aised  in  aoeh  a  way  as  is  eofiformable  to  deceney ;  and 
dial  diey  bad  also,  as  inoideni  thereto,  a  right  to  pass 
aver  the  seashore,  not  merely  on  iqot,  but  with  horses 
pad  efvriages  i  that  is  to  say,  with  bathing-mAcbines  for 
that  purpose,  whelber  the  sea-shore  belonged  to  the 
htilgftsJpuhUoprcqperty,  or  to  any  individual  as  being 
ttow  o>  even  immemorialiy  private  property  $  and  that 
socb  pablie  Mght  eopld  not  be  superseded  by  the  king^s 
grant  of  die  sea-shore  as  private  property.  And  the 
f^esi  anthority  cited  for  this  purpose  was  from  Awo- 
Am^  irko  copied  it  from  the  civil  law.  But  whatever 
nay  be  found  to  be  the  civil  law  upon  this  subject,  and 
wb^teveir  may  have  been  stated  by  some  of  our  law 
writers  ftvro  the  eivil  law,  eir  may  be  found  to  hare 
dn^ped  as  dicta  from  some  of  our  judges;  yet  it  ap- 
pears^ I  think,  that  the  civil  law,  as  applicable  to  this 
subfec^  diibrs  frooi  the  common  law  of  England  j  that 
ka  principles  have  not  only  not  been  adopted  into  the 
common  law,  but  are  at  variance  with  it,  and  are  diere- 

I 

fore  no  guide  to  na;  that  the  public  right,  to  the  extent 
ddoaed  in  dm  caat^  is  not  only  not  found  to  be  esta- 
Iflslied  by  ow  1»W|  but  (bat  die  establisi^  principle 
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of  Mr  Uhr  ate  incoiMisteiit  with  it  The  question  h  18f). 
with  regard  to  the  shore;  that  is  to  say^  the  land  betwete 
the  high  and  the  low  water-mark^  and)  according  to 
Locd  Hid^B  definition  of  the  sea-shore,  between  thdae 
maritt  8t  ordinary  tides,  that  is  to  say,  betweeti  th^  ciT- 
dinaiy  flulc  and  reflux  of  the  sea* 

In  Braetmj  h  \.  c.  19.  s.  6.,  it  is  thus  laid  down: 
**  PablSca  veto  sunt  omnia  flumina  et  portus^  ideoqne  JUs 
piscantii  omnibus  commune  est  in  portu  et  in  fluminibus. 
Rfpantm  etiatti  nsus  publicus  est  jure  gentium,  siMt 
ipsias  fluininis.  Itaque  nares  ad  eks  applicari^  flines 
arborftms  ibi  natii  religaire,  onus  aliquod  in  iis  reponere, 
ttaiTis  libenim  est,  sicut  per  ipsum  fluvium  naTi^^re ; 
sed  prOprietAs  eiirum,  illoram  est,  quorum  preedib 
ixHatttot  tt  ^dem  de  causA  arboreft  in  eisdem  natte 
edfUndetn  cttnt  Bed  hsec  intelligtada  sunt,  de  fluihi- 
nibus  perenldbui;  quia  temporalia  pcMsuttt  e^e  pri- 
▼ata."  This  passage  is  quite  general,  and  is  not  cM- 
fined  to  tide  or  jiatigable  riy^rs.  The  doctrine  as  to 
the  (Milks  of  rivers,  is  contrary  to  the  case  of  BaU  t. 
Hhieri  (a)  respeeting  the  right  of  towing  paths,  whete 
Lord  Kenyan  says^  **  That  there  is  such  a  cost<Nn  on 
most  of  the  natigaUe  rivers,  no  person  doubts,  but  still 
the  right  was  founded  soldy  on  the  custom/'  And 
there  the  Court  determined  against  the  general  common 
kw  right  claimed.  It  is,  indeed,  supported  by  the 
^Heta  of  Lord  HoU,  in  Ymmg  t.  ■  (6),  and  /f«r  t* 

Chmorth  (c),  in  the  former  of  which  cases  he  ruled^  *<  that 
efery  man,  of  common  right)  may  justify  the  going  of 
Ms  stortaiita  or  hia  horses  upon  the  banks  of  navigable 

(c)  1  £aL  Sa^m  735.    6  Mod.  16X 
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1821.  riverSy  for  towing  barges,  to  whomsoever  the  right  of 
—— ^  the  soil  belongs:"  and  in  the  latter,  "  that  if  one 
ugfrinst  has  land  adjoining  on  a  common  riyer,  every  one  that 
uses  that  river,  has,  if  occasion  be,  a  right  to  a  way  by 
brink  of  water  over  that  land,  or  further  in  if  necessary,'' 
But  both  these  authorities  were  cited  and  commented 
on  in  the  case  of  BaU  v.  Herbert,  and  expressly  oiverruled 
by  the  Court.  The  passage  in  Bracton  is  taken  from 
Justinianj  Inst*  lib*  2.  tit.  1.  ss.2.  and  4.,  and  is  in  his 
very  words,  except  with  the  addition  of  the  last  sentence. 
Bat  besides  the  di£Perence  between  our  law  and  the  civil 
law,  in  regard  to  what  is  even  there  laid  down  by 
BradoHj  the  variance  between  the  common  law  and  the 
civil  law  in  other  respects,  as  to  marine  properties  and 
rights,  shews,'  that  the  'civil  law  cannot  be  any  guides  or 
aflbrd  any  illustration  to  us  in  these  matters ;  and  there- 
fore, though  Justinian  in  s.  1.  of  that  book  and  titles 
says,  *^  Nemo  igitur  ad  littus  maris  accedere  prc^ibetur ;" 
yet  his  doctrine  cannot  have  any  weight  or  authority  in 
that  respect  with  us,  unless  it  be  found  to  be  confirmed 
or  adopted  by  our  own  lawyers,  and  particularly,  if  it  be 
found  not  to  be  consistent  with,  and  conformable  to 
die  doctrines  and  principles  of  the  common  law.  That 
there  is  this  great  difference  between  the  civil  and  the 
common  law,  will  appear  from  stating  what  is  laid 
down  in  Justinian,  in  some  of  the  other  sections  of  that 
book  and  title,  and  comparing  it  with  what  is  un- 
doubtedly [the  common  law,  as  to  that  q)ecies  of  pro- 
perty. In  Justiniafij  the  shore  is  thus  defined,  ''  Est  au- 
tem  littus  maris  quatenus  hybernus  fluctus  maximus  ex- 
currit*'  By  the  common  law,  we  know  it  is  confined  to  the 
fhix  and  reflux  of  Hie  siea  at  ordinary  tides.   In  Justinian, 

this 
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this  is  laid  down,  De  usu  et  proprietate  littonmiy  s.  £•        1821. 
*'  Liltorum  quoque  usa8  publicus  est  et  juris  gentiulB,      „ 
aicut  et  ipsiiis  maris ;  et  ob  id  cuilibet  liberum  est  caaam     ^  ^gf*^^ 

Cattulux. 

ibi  p<Hiere  in  quam  se  recipiat,  sicut  retia  siccare,  et  ex 
man  deducere :  Proprietas  autem  eoruin  potest  intdli* 
gi  DttlUiia  easc^  sed  ejusdem  juris  esse^  cujus  et  mare^  et 
qoK  subjaoet  rnari  terra  vel  arena."  By  the  common 
law,  no  such  right  exists  in  the  public  of  erecting  on 
the  sea-«hore  any  building  for  drying  their  nets ;  and 
instead  of  the  property  in  the  shore  being  in  no  one,  it 
is  prima  fiide  in  the  king,  and  maybe  in  a  subject;  and 
so  may  even  an  arm  of  the  sea,  a  districtus  marisi  as 
Hale  Dejure  marist  p«  31.,  says,  *^  a  place  in  the  aea 
between  auch  points,  or  a  particular  part  contiguous  to 
the  shor^  or  a  port,  or  creek,  or  arm  of  the  sea ;" 
though,  as  he  also  there  lays  it  down,  in  the  main 
sea  itself,  adjacent  to  his  dominions,  the  king  only 
hath  the  propriety,  but  a  subject  hath  not^  and  indeed 
cannot  have  that  property  in  the  sea  through  the 
whole  tract  of  it,  that  the  king  hath,  because,  without 
a  regular,  power,  he  cannot  possibly  possess  it.  So  by 
the  dyil  law,  s.  18.,  **  Lapilli  et  gemmsB  et  cetera  quas 
in  littore  maris  inveniuntur  jure  natural!  statim  inventoris 
finnt."  By  our  law,  we  know  that  wrecks  and  things 
found  upon  the  sea-shore  do  not  belong  to  the  finder, 
but,  where  the  owner  cannot  be  discovered,  to  the  king 
or  his  grantee,  or  to  some  person  by  prescription 
which  presupposes  such  grant.  So  by  the  civil  law, 
1.  22.,  <*  Insula  quas  in  mari  est,  quod  raro  accidit,  (here 
he  is  speaking  of  an  island  newly  rising  from  the  sea,) ' 
ix:copaDtis  fit;  nuUius  eniro  esse  creditur."  Lord  Hakf 
DeJwre  Maris,  p.  36.,  shews  how  the  common  law  differs 
from  this,  ^^  As  touching  islands  arising  in  the  sea,  or 
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I6il.       ^  ^  ftfUis^  or  erMk«,  or  havens  thereof^  the  same  m\€ 
'.        holds  #bkh  is  before  observed,  touching  acqaests,  by 

aifSiut  ^  ttUetion  or  recess  of  the  sea,  or  such  arms,  or  ereeks 
tbeveof.  Of  common  right  and  primft  &cie,  it  is  true, 
tkesf  bdong  to  the  crown ;  bat  where  the  interest  of 
snch  districtas  maris,  or  arm  of  the  sea,  or  criek,  or 
iNivefD,  doth,  in  point  of  propriety,  bdong  to  a  subject, 
either  by  charter  or  prescription^  the  islands  that  hap- 
pen within  the  precincts  of  such  private  prqmety  of  a 
subgect,  will  belong  to  the  subject,  according  to  the  limits 
Mad  extents  of  such  propriety/' 

By  the  common  law,  all  the  king's  subjects  have  m 
genetal  a  ri^t  of  passage  over  the  sea  with  their  riii^ 
boel%  ttftd  other  vessels,  for  the  purposes  of  navigalioB, 
Gommet^  trader  and  intercourse,  and  also  in  navigable 
livers ;  and  they  have  dso,  prima  faci^  a  common  of 
fishery  there }  but  they  may  be  cxcloded  from  the  latter 
right,  though  not  now  by  charter,  at  least  by  immane^ 
rlal  tnstoni  or  prescription.  These  rights  are  noticed 
by  Lord  HdU  s  but  whatever  further  rights,  if  any,  they 
tnay  have  in  the  sea,  or  in  navigable  rivers,  it  is  a  very 
iiibrent  question  whether  they  have,  or  how  far  they 
kav%  indepoidently  of  necessity  or  usages  pnblie  rights 
tfNm  the  shore,  (that  is  to  say,  between  the  high 
Md  low  water-mark),  when  it  is  not  sea,  or  covered 
wldi  iTAter,  and  especially  when  it  has  from  time  im- 
iMmotial  been,  or  has  since  become  private  property. 
For  the  purpose  of  the  king's  subjects  getting  upon 
dM  sea*  and  upon  the  navigable  riv^ s^  to  exercise 
dieir  unquestionable  rights  of  commerce,  intercourse, 
Md  fishing,  there  are  not  only  the  ports  of  the  king- 
ddtti,  established  from  time  to  time  by  the  king's  pre- 
ipgalive^  and  called  by  Lord  Hide  the  Ostia  Rsgni; 

but 
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bot  also  public  places  (or  embarking  find  landing  ihWr  ^^h 
selves  and  their  gpdds.  It  was  not  by  tbe  roatman  lnwi 
nor  is  it  by  statute^  lawful  to  come  with  or  land  ot  9tuf| 
customable  goods  in  creeks  or  havens,  or  oth^  places  ov^ 
of  tbe  ports,  unless  in  cases  of  danger  or  paoes%ityi  nqr 
fish  or  land  other  goods  not  customablei  where  tb^  ibor0 
or  the  land  adjoining  is  priyat^  property,  uulesp  itppii 
the  person's  own  soil,  or  with  the  leave  of  the  OWH^ 
thereof  Hht,  Lord  Hale  says,  mayi  in  sueh  iMei  %%k9 
amends  far  the  trespass  in  unloading  upon  bis  groimilf 
though  be  may  not  take  it  as  a  certain  common  011} 
because^  for  so  doing,  it  appearf  in  Lord  Hafi^ 
Treatise  De  Portibus  Maris,  p.  51.,  that  one  Mfn'gan 
was  fined  100  tnarks.  No  such  atneodi  cOiild  bf 
taken,  if  there  was  a  public  right  of  coqiing  there  &f 
that  purpose  in  particular,  or  for  purposes  in  general* 
In  a  epK  of  necessity  (as  Lord  ffaUt  in  bi|  Txmim  Ih 
Portibos  Maris,  p.  68.,  says)  eitber  of  stress  of  W9^ 
ther^  assault,  or  pirates,  or  want  of  profisions,  Mjf 
ship  might  put  into  any  creek  or  hayen«  And  bf 
then  further  says,  **  In  case  of  necessityi  and  for  thf 
supply  of  fish^irmen,  all  places  were  to  that  purp0M 
and  end  poru :"  that  is,  fot  the  purpose  of  ^nding  pfQ^ 
viuons  for  ships  and  mariners.  Thi$  is  not  eonfliatfiQt 
with  the  general  right  contended  for,  as  being  in  tho 
public,  of  coming  on  the  shore  for  their  porpoi^s  in 
general  as  and  when  they  please.  It  is  said,  indeed^ 
in  FUzk.  Barre,  93.,  which  cites  8  Ed.  i.  10.,  <'  N«M 
by  Danbjf  (a),  That  the  fishers  who  fish  in  the  sea  ma|r 
justify  their  going  upon  the  land  adjoining  to  the  sea, 
because  such  fishery  is  for  the  common  wealthy  and  for 

(a)  A  Puiuie  Judg«  of  C.  I^ 
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1821.  the  sustenance  of  all  the  kingdom ;  wherefore  this  is  the 
""       common  law,   which  was  granted,    &c."     But  in  Bro. 

,agaitut  Abr^i  Customs,  46.,  the  same  case  is  more  fully  stated, 
where  the  doctrine  appears  to  have  been  laid  down  on 
a  question  which  arose  upon  a  custom.  That  was  triespass 
for  digging  land ;  and  the  defendant  pleaded,  that  it 
was  four  acres  adjoining  to  the  sea,  and  that  all  the  men 
of  Kent^  from  time  immemorial,  have  used,  when  they 
have  fished  in  the  sea,  to  dig  in  the  land  adjoining  and 
pitch  stakes  for  hanging  their  nets  to  dry.  Nele.  {a)  He 
ought  to  shew  what  men.  Choke  {b)  and  Littleton^  (c) 
TJHs  is  not  the  custom^  for  it  is  against  common  right 
and  reason.  Danby.  (d)  Fishers  may  justify  going  upon 
the  land  to  fish,  for  this  is  commonwealth,  and  for  the 
sustenance  of  man,  and  is  the  common  law,  which  was 
granted.  Fairfax,  {e)  "  Digging  is  destruction  of  the 
inheritance,  therefore  it  is  not  a  custom,  &c."  But  this 
appears  more  fully  still  by  recurring  to  the  Year-book 
itself,  and  Lord  Hak^  De  Portibus  Maris,  S6.y  treats 
it  as  arising  upon  a  custom  ;  for  he  there  says,  ^^  Look 
at  the  book  oi%  Ed.  4.  18.  for  the  Custom  of  Keni^  for 
fishermen  to  dry  their  nets  upon  the  land,  though  it  be 
the  soil  of  private  men."  The  case,  as  stated  in  the 
Year-books,  8E(L4t.  18,  19.,  after  stating  the  plead- 
ings as  in  Broke,  proceeds  as  follows :  Nele.  He  hath 
said  that  the  men  have  used,  &c.,  and  this  is  not  a  good 
prescription,  being,  he  ought  to  shew  who,  &c.  C/ioke. 
This  custom  cannot  be  good;  for  it  is  against  com- 
mon right  to  prescribe  to  dig  in  my  land ;  but  there 


(a)  CoumeL  (6)  C.  J.  of  C.  P. 

(c)  J.  of  C.  P.  (rf)  J.  of  C.  P. 

(e)  Counsel. 

are 
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are  other  customs,  which  are  used  throughout  the  whole  1821, 
land,  and  such  custom^  are  lawful ;  as  of  innkeepers,  „ 
&C.  and  also  a  neighbour  negligently  keeping  his  fire,  agamM 
&c^  and  such  customs  are  good,  &c.  Littleton.  A 
custom  which  runs  through  the  whole  land  is  the  com- 
mon law,  as  the  cases  that  you  have  put  are,  && ;  and, 
Sir,  such  custom,  which  may  stand  with  reason,  shall 
be  suffered,  as  in  the  case  where  the  younger  son  ought 
to  inherit ;  for  there  is  a  reason  for  this,  &c.  But  this 
custom  is  against  reason ;  for  if  he  may  dig  in  one  place, 
he  may  dig  in  another  place ;  and  so,  if  a  man  hath  a 
meadow  adjoining  the  sea,  they  may,  by  such  custom, 
destroy  all  the  meadow,  which  would  not  be  reason- 
able. JDanbt/.  Those  who  are  fishers  in  the  sea  may 
justify  their  going  on  the  land  adjoining  to  the  sea ;  for 
such  fishery  is  for  the  commonwealth,  and  for  the  sus- 
tenance of  all  the  realm,  &c. ;  wherefore  this  is  common 
law,  quod  fuit  concessum.  (This,  it  may  be  obsenred, 
as  far  as  it  extends  to  the  land  above  high  water-mark, 
is  contrary  to  Ball  v.  Herbert j  unless  where  it  is  founded 
on  custom.  Such  a  custom  may  be  good  where  a  right 
to  dig  is  not  claimed,  or  the  doing  so  may  be  justified 
under-  such  circumstances  as  I  shall  afterwards  state 
from  Lord  Hale).  Choke.  If  I  have  land  adjoining  to 
the  sea,  so  that  the  sea  ebbs  and  flows  on  my  land,  when 
it  flows,  every  one  may  fish  in  the  water  which  has 
flowed  on  my  land,  for  then  it  is  parcel  of  the  sea,  and 
in  the  sea  every  one  may  fish  of  common  right,  &c. ; 
and.  Sir,  when  the  sea  is  ebbed,  then  in  this  land, 
which  was  flowed  before,  peradventure  he  may  justify  his 
digging,  &c. ;  for  this  land  is  of  no  great  profit  to  me, 
&c"  It,  therefore^  clearly  appears  that  this  case  pro* 
ceeded  entirely  upon  a  particular    custom,   and  the 

doc* 
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1821.  doctrine  laid  down  by  Cholc^  C.J    may  be  true,  where 

— —  there  is  buch  a  custom;  and  such  custom,  confined  to 

«5«t/wr  ^'^^  seashore,  may  perhaps   be  good;   but,  if  founded 

jcRKAALL.  gQj^j]y  Q,^  ^i^g   common  law,  is  inconsistent  with  many 

passages  in  Lord  Hale,     By  the  common  law,  tliough 
the  shore,  that  is  to  say  the  soil  betwixt  the  ordinary 
flux  and  reflux  of  the  tide,  as  well  as  the  sea  itself,  be- 
longs to  the  king ;  yet  it  is  true  that  the  same  are  also 
prima  facie  publici  juris,  or  clothed  with  a  public  in- 
terest    But  this  jus  publicum  appears  from  Lord  HaU 
to  be  the  pubHc  right  in  all  the  king's  subjects,  of  na- 
vigation for  the   purposes   of  commerce,    trade,    and 
intercourse;  and  also  the  liberty  of  fishing  in  the  sea 
or  the  creeks « or  arms  thereof,  which  Lord  HaUy  De 
Jure  Maris,  p.  11.,  says,  the  common  people  o(  Eng" 
land  have  regularly,  as  a  public  common  of  pifchary, 
and  which,   he  says,   they  may  not,  without  injury  to 
their  right,   be   restrained   of,    unless  in  such   places, 
creeks,  or  navigable   rivers  where  cither   the  king  or 
some  particular  subject  has  granted  a  propriety,  exclu- 
sive of  that  common  liberty.     Neitlyer  in  Lord  HaU% 
treatise,  nor  elsewhere,  does  it  appear  that  there  is  a 
common  law  right  in  the  king's  subjects  in  general,  or 
any  of  them,  to  appropriate  the  sea-shore,  or  the  soil  even 
below  the  low  water-mark,  for  general  purposes,  though 
temporary  only,  to  their  owu  use,  without  the  king's 
grant  or  licence,  even  where  that  can  be  done  without 
nuisance  to  his  subjects.     Such  an  appropriation  by  any 
of  the  king's  subjects,  without  his  grant  or  licence,  though 
it  were  not  in  law  a  nuisance,  would  be  (sec  Lord  ifo/e, 
De  Portibus  Maris,  85.))    vvhere  the  soil  remains  the 
king's,  a  purpresture,  an  encroachment,  and  introsioA 
upon  the  king's  soil^  which  he  may  either  4<BnioU9h  ^r 

seize. 
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seis^  or   arent,  at  his  pleasure';  and  though  it  were        1821. 
even  by  buildinir  below  the  low  water-mark,  it  would       """""^ 
D0t»  as  Lord  Hale  there  says,  be  ipso  fucto  a  common        againu 
nuisance^  unless  it  be  a  damage  to  the  port  or  naviga* 
tion;  but  where  it  b  a  common  nuisance^   as  he  alao 
there  aajsi  eren   the  king  himself  cannot  licence  it^ 
This  idiews  that  by  the  common  law  the  king's  subjeoti   • 
haye  not  a  general  right  of  using  or  appropriating  the 
soil  of  the  sea-sbore,  or  of  the  sea  itself,  as  tiiey  pleaiei 
even  where  the  soil  remains  the  king's,  clothed  with  the 
jus  publicum,  and  where  that  use  or  appropriation  is 
e&cted  in  such  a  manner  as  not  to  be  a  nuisance  to  the 
poblie  right  of  others. 

But,   further,   such  a  general  public  right  in  all  the 
the  king's  subjects,  to  use  the  sea  shore  for  all  such  tcm-^ 
porary  purposes  as   they  please,  would  be,   I  think, 
inconsibteiit  with    the    nature   of   permanent    private 
property,   or  with  the  sea  shore  becoming  such  perma- 
nent prifate   property.      If,    therefore,    the    right  of 
bathing,  and  the  right  of  passing  over  the  sea  shore  on 
foot  and  with  carriages,  claimed  as  incident  thereto,  be 
dmmcd  under  the  supposed  general  right  of  the  public 
to  use  the  sea,  and  the  shore,  for  all  such  temporary 
l^gal  purposes  as  they  may  please,  such  a  public  right 
of  general  appropriation  is  inconsistent  with  the  fact  of 
the  locus  in  quo  being  private  property,  and  of  the 
fishing  therein  being  also  a  private  exclusive  right,  as 
stated  ia  the  case.     And  if  the  right  of  bathing,  and  of 
the  incident  foot  and   carriage  way  claimed   for  that 
purpose,   cannot   be  established  under  such  a  general 
claim  of  right  as  I  have  before  stated,  it  can  only  be 
sil()ported  under  the  specific  claim  of  a  public  right  of 
bathing,  and  of  a  carriage  way,  as  incident  thereto;  for 
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1821.        to  that  extent  it  mu3t  be  established,  in  order  to  entitle 
.  the  defendant  to  the  jud<rraent  of  the   Court.     And 

Blukdkll 

against        tfaen,  I  ask,  where  is  such  a  right  of  bathing  on  the  sea 
shore,  where  it  has  become  private  property,  and  may 
immemorial ly  have  been  so,  and  of  a  carriage  way  for 
that  purpose  as  incident  thereto,  when  sought  for,  to  be 
found  as  existing  at  the  common  law,  independently  of 
usage  and  custom ;  a  right  too  which  is  here  claimed  be- 
yond the  extent  of  the  usage  actually  found  in  the  case? 
Where  the  soil  remains  the  king's,  and  where  no  mis- 
chief or  injury  is  likely  to  arise  from  the  enjoyment  or 
exercise  of  such  a  public  right,  it  is  not  to  be  supposed 
that  an  unnecessary  and  injurious  restraint  upon  the 
subjects  would,  in  that  respect,  be  enforced  by  the  king, 
the  parens  patriae.     Where  there  is,  and  has  hitherto 
been,  a  necessity,  or  even  urgency,  for  such  a  right,  it 
must,  or  most  probably  will  have^  usage  and  cu$tom  in 
the  place  to  support,  regulate,  limit,  and  modify  it ;  for, 
whenever  there  has  been  a  necessity  for  it,  there,  as  &r 
as  such  necessity  has  existed,  some   usage  must  have 
prevailed. 

In  Ball  V.  Herbert^  (a)  Lord  Kem/on,  in  speaking 
of  common  law  rights,  says,  ^*  Common  law  rights 
are  either  to  be  found  in  the  opinions  of  lawyers 
delivered  as  axioms,  or  to  be  collected  from  the  universal 
and  immemorial  usage  throughout  the  country."  And 
Askursl  J.  says,  ^*  It  seems  extraordinary  (if  there  be  any 
such  right)  that  it  is  not  defined  with  greater  certainty 
in  any  of  our  law  books ;  for  it  is  a  right  that  in  its 
nature  must,  if  it  existed,  be  subject  to  some  restrictions, 
as,  that  it  should  be  exercised  only  on  one,  and  that  the 

(a)  5  T.  £.  261. 
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most  conyenient  side  of  the  river ;  for  it  would,  in  many        1821. 

instances,  be  a  very  oppressive   right,    if  it  could  be 

claimed  on  both  sides."  And  BuUer  J.  says,  "  This  being        agaimt 

CATTXaALL. 

claimed  as  a  common  law  right,  it  can  only  be  proved  to 
exist  by  one  of  the  means  mentioned  by  my  Lord,  as  to 
general  usage  throughout  the  kingdom,  of  which  the 
Court  is  obliged  to  take  notice :  That  clearly  does  not 
exist*     Then  the  question  is,  whether  in  our  books,  or 
on    records,    that   right   is   established  for  which  the 
defendant  contends.     The  case  in  Lord  Baymond  is  a 
very  loose  and    inaccurate  note.      Another  authority 
cited  is  a  passage  in  Bracton^  and  quoted  by  CaUis:  that 
plainly  appears  to  have  been  taken  from  Justinian^  and 
IS  only  part  of  the  civil  law ;   and  whether  or  not  that 
has  been  adopted  by  the  common  law,  is  to  be  seen  by 
looking  into  our  books,  and  there  it  is  not  to  be  found." 
The  present  claim,  to  the  extent  to  which  it  is  necessary 
to  establish  it  on  the  part  of  the  defendant,  is  not,  there- 
fore, as  it  appears  to  me^  supported  either  by  necessity, 
by  general  usage  of  the  realm,  which  forms  the  common 
law,  or  by  special  usage  in  the  particular  place  ;  nor  is 
it  to  be  found  in  our  law  books ;  nor,  if  it  were,  would 
it  follow  that  it  was  such  a  common  law  right  as  might 
not,  by  prescription  at  least,  be  otherwise  appropriated. 
That   general  common   law   rights  are  frequently  so 
appropriated,  we  all  know  to  be  the  fact ;  and  that  this 
may  lawfully  be  established,  by  prescription  at  least,  will 
appear  from  authority.     The  public  common  law  rights, 
too,  with  respect  to  the  sea,  &c.  independently  of  usage, 
are  rights  upon  the  water,  not  upon  the  land,  of  passage 
and  fishing  on  the  sea,  and  on  the  sea  shore,   when 
covered  with  water;  and  though,  as  incident  thereto, 
the  public  must  have  the  m^ans  of  getting  to  and  upon 
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1821.        the  wftter  for  those  purposes,  yet  it  will  appear  that  ft  Is 
by  and  from  such   places   only  as  necessity  or  usage 

B):.UNDKLL 

a^ainsi        have  appropriated  to  those  purposes,  and  not  a  general 
Hght  of  lading,  unlading,  landing,  or  embarking  where 
they  please  upon  the  sea  shore,  or  the  land  adjoining 
thereto,  except  in  case  of  peril  or  necessity.    In  Carters. 
Murcottj  4  Burr.  2162.,    Yates  J.  (speaking  of  a  pre- 
scription for  a  several  fishery,  claimed  in  a  navigable 
river),  says,  *'  Such  a  right  may  be  proved.  By  the  law 
of  JBnglandj    what    is    otherwise    common    may,    by 
prescription^  be  appropriated.     Grotius  owns  that  navi- 
gablcf  rivers  may  be  appropriated.     The  case  of  The 
IhyaJ  Salmon  Fishery  in  the  River  Banne^  in  Sir  John 
Davif  ReportSy   is  agreeable  to  this;  and  )t  is  a  very 
good  case." 

Many  passages  in  Lord  Hal^s  Treatises  Are  incoti-* 
llstent  with  the  existence  of  such  a  general  right  of 
bathing,  and  of  a  passage  over  the  shore  with  carriages, 
at  common  law,  as  is  here  claimed,  and  shew  that  what- 
ever the  general  public  rights  are,  that  they  are  only 
such  as  are  upon  and  in  the  water,  and  not  upon  the 
dry  land,  unless  in  places  sanctioned  by  usage,  whether 
they  be  parts  of  the  shore  or  not ;  at  least,  that  they 
exist  not  upon  the  land,  when  not  covered  with  water, 
where  it  has  become  private  property,  and,  more  espe- 
cially, where  it  has  immemorially  been  private  or  special 
property.  I  shall  state  a  few  of  those  passages.  It 
appears  from  Loi*d  Hale,  that  the  king  may  license  the 
erecting  of  quays,  or  other  buildings,  on  the  sea  coasts, 
«ven  below  the  low-water  mark,  where  they  are  not  in 
fbct  annoyances  or  nuisances,  Hak^  De  Portibus  MariSj 
85. ;  so  wears,  Hale,  2$.,  De  Jure  Maris.  As  to  the 
making  of  ports,  and  the  three-fold  right  therdn,  et^Ks 
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dally  the  right  of  on  individual  subject,  by  charter  or  pre-         1 821, 
icrtption,  in  a  port,  and  previou>ly  in  a  creek  or  haven,        — 
particularly  in  bringing  in  liis  own  goods,  where  he  is        af;aiHsi 
owner  of  the  soil,  Hal.  72,  73.     As  to  the  owner's  right 
to  improTC  the  shore,  it  is  laid  down  that  the  king  cannot 
grant  a  right  to  lade  or  unlade  on  the  ripa  or  bank,  witnout 
tfae  owner's  cokisent ;  there  cannot  therefore  be  any  com- 
■lon  law  right  to  lade  or  unlade  on  the  quay  or  shore, 
or  l&ad  adjment  in  the  port,  Hafe^  r>l,  70.     Evidence 
to  prove  the  shore  parcel  of  a  manor,  &c.  disproves  the 
genenl  right  of  all  the  king's  subjects  on  the  shore,  at 
least  when  and  where  it  is  not  covered  with  water.     So, 
as  to  having  the  right  of  royal  fish  and  wreck,  it  is  a  great 
presompcion  that  the  shore  Is  part  of  the  manor,  or 
otherwise  he  could  not  have  them,  Hale^  26,  27.     Not^, 
this  wcMild  not  be  the  case,  if  the  king's  subjects  had  h 
prior  general  right  to  come  when  they  pleased  ujion  the 
shore.     TTiese  passages  from  Lord  Hale  appear  to  nie 
to  be  incoasistent  with  the    general    right  contend^ 
fiir,  independently  of  custom,  for  all  the  king'ls  subjects 
to  oome  as  and  ^hen  they  please  upon  the  shore,  par- 
ticularly where  it  has  been  either  from  time  immemorial, 
or  where  it  has  since  become  private  or  special  property, 
especially  where  it  is  not  covered  with  the  tide  or  water. 
Lord  Hate  notices  and  establishes  the  public  right  df 
navigating  and  fishing  upon  and  in  the  water,  and  the 
right  of  resort  to  the  ports,  and  of  lading  and  unlading, 
landing  and   embarking  therein,  either   at  the  public 
plaees  appointed  or  by  usage  established  for  those  pur- 
poses,  or  with  consent,  upon  the  land,  either  of  the 
kieg  or  of  individuals,  but  no  further.  •  This  right  of 
bathingi  and  of  a  carriage  way,  as  incident  thereto,  is 
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lS2i.        BO  wliere noticed ;  and  itdoc9  not,  I'think,  'e»8t  by  tlve 
cotnnioD  law  up<m  the  locus  in  quo,  the  private  property 
of  the  plaintiff,  unsupported  as  it  is  by  usa^and  cnstboi. 
I  am,  therefore,  of  opinion,  in  this  case,  that  the  "phtht- 
is  entitled  to  the  judgment  of  the  Court.  ' 


Burifa«i« 


Bayley  J.     The  question   in   this  case  is,  whether 
there  is  a  common  law  right  for  all  the  kihg^s  8obg<H:ts 
to  bathe  upon  the  sea-shore,  and  to  pass  over  it  (or  that 
purpose,   upon  foot,   and  with    horses  and    carriages, 
Dottirithstanding  the  part  on  which  the  right  is  daimed, 
ii,  as  to  its  soii,  vested  in  a  particular  individual,  and 
akhough  that  individual  has  an  exclusive  right  -of  fish-^ 
ing  in  that  place  with  stake  nets,  and  of  driving  these 
stakes   into  the  soil,  that  they  may  support  the  neta. 
And  I  am  of  opinion,  that  there  is  no  such  common 
law  right.     By  the  sea-shore,  I   understand  the  space 
between  the  ordinary  high  and  low  water  mafk,  and  the 
property  in  this  is^  prima  facie,  in  the  king.      It  mny, 
indeed,  by  grant  or  prescription   belcmg  to  a  subject, 
but  until  the  contrary  is  shewn,  the  presumption  is,  that 
it-belongs  to  the  king.     Many  of  the  king's   rights 
are,  to  a  certain  extent,  for  the  benefit  of  his  subjects, 
and  that  is  the  case  as  to  the  sea,  in  which  all  his 
subjects  have  the  right  of  navigation,  and  of  fishing; 
and  it  is  so  in  highways,  along  which  all  his  subjtets 
have  the  right  of  passage,  and  the  king  can  make  n6 
modern  grants  in  derogation  of  those  rights.  I  have  men*'" 
tioned  the  rights  of  navigation  and  of  fishing,  beciinsd 
I  can  find  no  trace  of  such  a  right  as  that  now  claimed^ 
recognized  in  any  of  o«ir  books.    It  is  material  to  dh^ 
tingoish  between  the  di^ent  descriptions  of  rights 
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ad  tbe  poUic  may  have  a  r%ht  of  oaTigatioait  whick        IMI. 
If  far  the  gaeral  benefit  of  all  the  kiligdom ;  and  a   . 
fljgjht  of  ibhin^  iriiich  tends  to  the  sustenance  and  be>> 
■eAdal  cnqployinaiit  of  individuals;  but  it  does  not  thenoe 
iAoir  diat  they  have  also  the  right  of  bathing.    The 
eristcncp  or  the  extent  of  the  sulgect's  right  is  to  be 
coOertgd  in  tfaisy  as  in  other  instances,  from  the  manner 
in  whidi  die  aeiHdK^es  thnm^out  the  kingdom  have 
bom  tine  hUMmorial  been  nsed,  and  from  legal  autho* 
apon  ^  safcgeet    The  right,  as  daimed,  is  not 
to  any  particular  place,  if  it  eidsts  at  all,  but 
it  anst  exist  opoo  every  part  of  the  sea-shore.    Every 
private  bwiHinft  then,  erected  upon  the  sea-ehore^  i|nd 
mmk  vfiiarft  and  quays,  would  be  an  obstruction  to  that 
rigiM^  and»  of  consequence,  abateable  or  indictaUe.  And 
yet,  in  ham  many  instances  are  such  buildings,  wharf% 
and  qpayi  erected?    Every  embankment  by  which  land 
is  redeemed  from  the  sea  would  obstruct  the  exercise 
of  tUa  rigb^  and  be  a  nuisance,  and  so  would  the  erec* 
tion  of  stakes  for  holding  nets ;  and  yet,  bow  frequently 

are  socb  embankments  made^  and  such  stakes  set  iqp  ? 
A  distinGtion  has,  indeed,  been  contended  for  betwecsi 

idiarfr  and  quays,  and  other  erections  for  public  benefit^ 

and  for  the  interests  of  trade  and  commerce,  and  erec» 

tiooa  for  private  purposes ;  but  in  how  many  instances 

siefliere  boilings  for  private  purposes  on  the  sea-shore  ? 

Where  an  erection  is  made  on  the  sea-shore  without 

authoriQr,  the  crown  may  treat  it  as  a  purpresture^  and 

prosecote  it  accordingly ;  but  it  has  never  yet  been  hdd. 

ahaledUe  or  indictable,  because  it  happens  to  interfere 

irith  a  sii|{K)sed  common-law  right  of  bathing.    Indeed^ 

dUb.  is  the  first  time,  as  for  as  I  can  learn,  that  sudi  a 

i^ljht  vras  ever  stated  upon  any  pleadings^  or  contended 
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IIMI.      f^r  itt  any  court  q(  law;  aad  the  inconveniences  which 
would  result  from  luch  a  right  afford  to  my  mind  a 
atrong  argument  against  its  existence.    In  sea-bathing, 
if  it  now  prevails,  particular  regulations  ars  desirable ; 
&e  restriction  of  particular  machines    to   particular 
4ipots ;  a  separation  of  those  which  are  for  men  firom 
those  which  are  fcMr  £Nnale6$  and  the  prevention  of  con- 
tests BB  to  particular  situations.     Bathers  who  do  not 
iue  machines  should  be  in  places  of  greater  privacyi 
imd  at  a  distance  from  those  parts  which  are  generally 
used  for  the  recreation  of  walking ;  and  yet  the  ex- 
istence of  this  conunon-law  right  would  be  a  great 
obstruction  to  any  such  regulations.     Indeed,  if  an 
individual  had  the  grant  of  the   sea-shore  firom  the 
furown,  and  were  using  it  for  recreation  or  bathing,  he 
gat  bis  family  might  be  interrupted  and  deprived  of  all 
privacy  by  the  exercise  of  this  common-law  righL    Let 
it  be  observed^   too^  that  the  whole  shore  cannot  be 
necessary  for  the  exercise  of  this  suj^KMed  r%ht^  and 
that  it  may  be  desirable  to  apply  parts  of  the  sea-shore 
to  other  purposes.    The  king,  for  the  public  wd&re, 
nay  sufier  such  a  right  to  be  exercised  in  those  parts  of 
the  shore  which  remain  in  his  hands  to  any  extent 
which  the  convenience  of  the  public  may  require ;  but 
may  he  not  also  allow  other  rights  to  be  exercised  on 
other  parts  ?    If  the  soil  is  vested  in  an  individuiD,  is 
he  to  be  deprived  of  the  right  of  sayii^  how  that  toil 
•hall  be  used,  and  of  the  privily  of  making  any  re- 
gidations  be  may  think  fit?    In  those  places  in  which 
cooveoience  has  required  the  right,  and  it  has  continued 
firom  the  time  of  legal  memory,  there  will  be  a  right  fay 
custom ;  and,  where  that  is  not  the  case^  the  crown,  or  its 
gnattcii  aif  not  19bd|y  to  withhold  it,  upon  proper  tenn% 

and 
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nd  under  proper  regnlatioitB.    l^e  ceie  of  Bdigoii  yA        IBSh 
Orr(a)  eeems  to  me  to  conclude  nothing  on  the  right      bi.uw>i3* 
10  question.     The  defendant  there  justified  IreepuMing     qa^^iu 
on  the  rocks  and  sands  lying  within  the  flowing  and 
nAamiag  of  the  tide»  on  the  ground  that  eveiy  iuliyect 
of  the  realm  had  the  liberty  and  privity  of  getting  #iid 
taking  away  shcU-^fish  and  shells  which  had  been  left  there 
by  the  tide.    The  general  right  of  the  piiUic  to  tak^ 
fish  of  the  tea  was  admitted  in  argument;  bat  the  right 
to  take  shells  oast  on  the  shore  was  denied;  and  it  was 
insisted)    besides,  that  the  general  right  was  exclwied 
where  the  shore  was  parcel  of  a  nuuKM*.     The  Court 
thoi^t  that  the  plaintiff  should  have  replied  specially 
to  haye  raited  the  question  as.  to  exduding  the  general 
right;  but  they  thought  the  claim  as  to  the  shells  so 
qaestionahlei  that  they  offered  the  defendant  leave  to 
amend,  by  confining  his  claim  to  the  sea-fish,  and  that 
offer  the  defendant  accepted.      The  claim,  therefore^  . 
in  that  case^  was  very  different  from  the  present;  it  was 
a  claim  for  something  serving  to  the  sustenance  of  mani 
not  a  matter  of  recreation  only,  —  a  claim  to  take,  whea 
left  by  the  water,  what  every  sul^ect  had  an  undoubted 
ri^t  to  have  taken  whilst  they  remained  in  the  water;  and 
upon  that  claim  there  was  no  regular  judgment.    But  it 
would  by  no  means  follow  because  all  the  king's  subjects 
have  a  right  to  pick  up  fish  on  the  shore,  that  they  have^ 
therefiire^  a  right  to  pass  over  the  sea-shore  for  the  purpose 
of  bathing.    The  passages  cited  from  Lord  Hal^s  treatise^ 
ik  Jure  Marisy  p.  22  and  36.,  in  which  it  is  laid  dowi^ 
*^that  the  jiis  privatum  that  is  acquired  to  the  subject^ 
by  patent  or  prescription,  must  not  prgudke  the 
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182U       juspublicum,  wherewith  public  rivers  or  arms  of  the 
Blundjku      ^^  ^^  affected  for  public  use ;"  leave  the  question  un- 

'V"^  touched ;  because  the  question  in  this  case  is,  what  the 
jus  publicum  is  :  and  that  they  do  not  define.  Had 
Lord  Hale  stated  as  part  of  the  jus  publicum,  that  the 
public  might  use  the  shore  as  they  thought  fit ;  that  they 
might  use  it  as  a  public  highway,  or  for  the  purpose  of 
bathing;  then  those  passages  would  have  been  autho- 
rities applicable  to  this  case.  But  Lord  Hale^  in  fiEust, 
only  states  that  the  jus  publicum  continues  to  exist, 
without  defining  what  it  is.  Bracton^  in  /.  1.  a  12. 
s.  6.>  does  state  what  the  jus  publicum  is;  and  if  that 
passage  be  good  law,  it  is  a  strong  authority  in  fistvour  of 
thedefimdant.  The  passage  is  as  follows :  ^Publicavero 
sunt  omnia  flumina  et  portus.  Ideoque  jus  piscandi 
omnibus  commune  est  in  portu  et  in  fluminibos."  Now, 
he  does  not  even  say  navigable  rivers ;  but  I  will  assume 
that  by  fluminibus  is  meant  navigable  rivers,  and  so  far 
as  I  have  cited  the  passage,  I  concur  in  what  is  there 
laid  down ;  but  he  goes  on :  <^  Riparum  etiam  usus  pub- 
licus  est  jure  gentium  sicut  ipsius  fluminb."  That  is, 
that  the  public  have  the  same  right  to  use  the  banks  of 
the  river  that  they  have  to  use  the  river  itself,  and  that, 
because  the  water  is  commqn  to  all  mankind,  the  ripa 
is  also  common  to  all  mankind.  The  passage  then  goes 
on,  ^^  Itaque  naves  ad  eas  applicare,  fiines  arboribus  ibi 
uatis  religare^  onus  aliquod  in  iis  reponere^  cuivis  liberum 
est,  sicut  per  ipsum  fluvium  navigare."  The  word  *^  ripa^' 
here  applies  to  rivers  and  ports,  and  probably,  also,  to  the 
land  above  the  high-water  mark ;  and,  if  it  do,  is  this  the 
law  otEngland?  haVe  all  persons  a  right  to  fiisten  a  ship  to 
the  banks  of  a  river,  or  have  they  a  right  to  tie  ropes  to  the 
trees,  or  to  land  goods  on  the  banks  of  every  navigable 

river? 
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river?  TfaecaseofSa^v.  JF£?ri^(<i)i8notadistinctau^       1821. 
thority  upon  this  point,  inasmuch  as  in  that  case,  the  right       — — - 

^  BLtnfnnx. 

of  towing  was  claimed.     But  the  general  question  as  to       agamst 
the  right  of  the  public  on  the  ripa  of  a  navigable  river 
was  discussed,  and  the  Court  appear  to  have  been  of 
opinion,  that  the  ripa  of  a  navigable  river  was  not  pub-* 
lici  juris,  and   they  therefore  virtuaUy  overruled  the 
authority  of  Bracton.    Lord  HaUf  in  his  treads^  De 
Portibus  Marisj  p.  84.,  after  citing  this  passage^  says,' 
^*  As  touching  ports,  and  the  public  right  of  them,- 
Bracton  saith  true ;  with  this  allay,  that  hath  been  before 
observed,  that  the  law  of  England  doth  thus  far  abridge 
that  common  liberty  of  ports,  that  no  port  can  be  erected 
without  the  licence  or  charter  of  the  king,  or  that  which 
presumes  and  supplies  it,  viz.  custom  and  prescription.'* 
But  in  another  passage  (&),  hord Hale  says,  <<  Thought- 
may  have  the  propriety  of  a  creek  or  harbour,  or  navi- 
gable river,  yet  the  king  may  grant  there  the  liberty 
of  a  port  to  jS.,  and  so  the  interest  of  propriety,  and  the 
interest  of  franchise,  several  and  divided.    And  in  this, 
no  injury  is  at  all  done  to  A.j  for  he  hath  what  he  had 
before,  viz.  the  interest  of  the  soil,  and  consequently  the 
improvement  of  the  shore,  and  the  liberty  of  fishing; 
and  as  the  creek  was  free  for  any  one  to  pass  in  it 
against  all  but  the  king,  (for  it  was  publici  Juris  as  to 
tliat  matter  before,)  so  now  the  king  takes  ofi^  that  re- 
straint, and  by  his  licence  and  charter,  makes  it  free  for 
all  to  come  and  unlade.     But  if  A.  hath  the  ripa  or  bank  . 
of  the  port,  the  king  may  not  grant  a  liberty  to  unlade 
upon  that  bank  or  ripa  without  his  consent,  unless 
custom  had  made  the  liberty  thereof  free  to  all,  as  in 
many  places  it  is ;  for  that  would  be  a  prgudioe  to  the 

(a)  5  Term  Mep.  262.  (h)  Pftge  75.  . 
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18S1.       private  interest  of  A,,  which  may  not  be  taken  from  him 
«  without  such  consent."     There  may  perhaps  be  a  dis- 

agahM       tinction  between  the  ripa  of  the  river  where  the  soil  has 
been  long  private  property,  and  that  space  between  the 
high  and  low  water  n^rk,  where  the  sea  ebbs  and  flows 
but  if  there  be  such  a  distinction,  what  becomes  of  the 
authority  of  Bracton^  where  he  says,  '*  Ripanim  etiam 
usus  publicus,  est  jure  gentium  sicut  ipsius  fluminis.'' 
^Sa  man  can  travel  through  this  kingdom  along  the 
banks  of  rivers,  whhout  seeing  that  private  rights,  ex- 
clusive of  public  rights,  exist  there,  and  every  one  of 
those  rights  is  at  variance  with  the  doctrine  of  Bracton^ 
and  with  the  supposed  common  law  right  now  claimed. 
The  practice  of  bathing  may  contribute  to  health,  but 
it  ought  to  be  confined  withm  reasonable  limits,  and  it  is 
by  no  means  necessary,  that  the  right  should  be  co- 
extensive with  the  whole  shore  of  the  sea,  or  that  it 
should  extend  to  places  where  the  right  of  fishing  with 
^ake  nets  exists.     In  the  absence  of  any  authority,  to 
shew  that  such  right  exists^  and  thinking  that  the  autho- 
rities  cited  do  not  establish  it,  and  that  it  would  be 
attencled  with  great  inconvenience  to  the  public,  if  a 
general  right,  free  from  all  regulation  by  the  owner  of 
the  soil  was  to  be  exercised  throughout  the  whole  of  the 
kingdom,  I  am  of  opinion,  that  no  such  right  existsi 
and  consequently,  that  there  ought  to  be  judgment  for 
the  plaintiff. 

Abbott  O.  J.  I  have  considered  this  case  with  veiy 
great  atloatimi,  from  the  respect  I  entertain  on  this  and 
aU  other  occasions  for  the  opinion  of  my  learned  Brother 
B$ttj  tbougd  I  had  no  doubt  upon  the  question  when  it 
yf^  first  prff^^ipl  fo  me ;  nor  di^  th^  defendant's 
:  ppumel 
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OQonael  raise  any  doubt  in  my  mind  t^  hjs  learned  1841« 
and  ingenious  argument.  This  ig  an  action  of  trespasi,  S' 
brought  against  the  defendant  for  pasaing  with  caf-  <isopm 
riages  from  some  place  above  highrwat^r  mark  across 
that  part  of  the  shore  which  lies  hetwee^i  the  ^h  <in4 
law-water  mark,  br  the  conyeyancQ  of  persons  tp  apd 
from  the  water  for  the  purpose  of  bathing.  The  plain- 
tiff is  the  undoubted  owner  of  the  ^\  of  this  p^rt  of  th^ 
shore,  and  has  the  exclusive  right  of  fishing  (l^^eou 
with  slake-nd^  The  d^endwt  doesi  ^t  fnify  upo^  ^j 
special  custoia  or-  prescription  hr  his  jiistiifiq^tioi^,  Uwt 
insists  on  a  common  law  right  for  all  t^  kiog'^i  ^Mhjj^^it;^ 
(a  hatbe  on  the  sea  shore,  au4  ^P^  Pf^  Wf^  .it  fo^  that 
purpoie  on  foot,  and  with  horsie^  m<^  ^r^i^e^i;  apd 
\kk  right  is  the  Qnly  m^tt^r  whi^,  by  the  t^n\s  of  tl^ 
special  case,  ia  Emitted  to  ^he  oj^nipi^  qf  th^  ^Purf. 
NaVt  if  9w\  a  opoumw  law  right  e^iste4i  th^e  waul4 
prob^^y  be  sopne  mentiojn  of  it  in  onr  hpok^  -^  but  uf^i^ 
is  6mnd  m  any  haok»  ancient  oi^  mo^e^.  ^  ^e  i^ight. 
a;iust  now,  il  muH  have  existed  at  ^l  t^mas;  but  WQ 
know  that  sea  bathing  was,  i^i^til  a  time  c9mpfL^tively 
in^deri^  a  ntis^ter  of  no  frequent  Q/qcur^enpe}  andi  that 
th«  wrriagesg  by  wiuch  the  practicf^  has  been  fis^lii- 
tpted    and    extex\ded,    are   of  comparatively  modern 

il^v^tiop. 

lliere  being  no  authority  in  &vour  of  th^  affirma^tiYfi 
9f  the  qu^tion,  in  the  terms  in  which  It,  is  propo^^ed)  iit 
has  been  placed  in  argument  at  the  bar  oin  a  broo^ei^ 
groosd;  and  as  the  waters  of  the  sea  are  open  to  the 
aae  of  all  persons  fojc  all  lawful  purposes,  it  has  been 
contended)  as  ^  gener^  propositi9ns  that  there  must  be 
ao  equally  universal  right  of  access  to  them,  for  all  such 
purposes,  over  land  like  the  present     If  this  could  be 

established| 
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1821.       established,  ^the  defendant  must  undoubtedly  prevail; 
g  because,  bathing  in  the  waters  of  the  sea  is,  generally 

agauut  speaking,  a  lawful  purpose.  But,  in  my  opinion,  there 
is  no  sufficient  ground,  either  in  authority  or  in  reason, 
to  support  this  general  proposition. 

Commerce  is  a  matter  greatly  favoured  in  our  law,  by 
reason  of  the  public  and  national  benefits  derived  fi'om 
it;  but,  even  as  to  this  favoured  matter,  I  have  found  no 
authority  in  the  law  of  England  in  support  of  such  a  pro- 
position.    Bracton^  in  the  passage  so  often  referred  to, 
speaks  not  of  the  waters  of  the  sea  generally,   but  of 
ports  and  navigable  rivers.     It  may  be  admitted,  that 
whatever  is  true  of  navigable  rivers  and  their  banks, 
may  be  true  of  the  sea  and  of  its  shore.*    But  the  case 
of  Ball  V.  Herbert  (a)  shews  that  the  doctrine  of  Bracton, 
as  to  the  banks  of  navigable  rivers,  however  warranted 
by  the  civil  law,  is  not  conformable  to  the  law  of  Eng- 
land*     ^^  And  as  touching  ports,  and  the  public  right  to 
them,". says  Lord  Hale^  p.  84.,    ^^ Bracton  saith  true: 
but,  with  this  ailny,  that  the  \a:w  of  England  doth  thus 
far  abridge  that  common  liberty  of  ports,  that  no  port 
can  be  erected  without  the  licence  or  charter  of  the  king, 
or  that  which  presumes  and  supposes  it,  viz.  custom  and 
prescription."     So  that  even  the  privilege  to  be  derived 
from  ports  cannot  be  in  its  nature  universal.     And,  as 
to  ports.  Lord  Hale^  ch.  6.  p.  73.,  distinguishes  between 
the  interest  of  property  and  the  interest  of  franchise^ 
and  says,  that  <*  if  A.  hath  the  ripa  or  bank  of  the  port, 
the  king  cannot  grant  liberty  to  unlade  on  the  bank  or 
rlpa  without  his  consent,  unless  custom  hath  made  the 
liberty  thereof  free  to  all,  as  in  many  places  it  is."  Now, 

(a)  9T,R.  26U 

such 
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such  consent  as  applied  to  the  natural  state  of  the  ripa        1821. 
or  bank  would  be  wholly  unnecessary,  if  every  man  had 
a  right  to  land  his  goods  on  every  part  of  the  shore  at        agavui 
his  pleasure.      And,   if  there   be   no  general  right  to 
unlade  merchandize  on  the  shore,  there  can  be  no  right 
to  traverse  the  shore  with  carriages  or  otherwise  for  the 
purpose  of  unlading ;    and,  consequently,  the  general 
proposition  to  which  I  have  alluded  cannot  be  main- 
tained  as  a  Intimate  conclusion  from  the  general  right 
to  navigate  the  water.     I  have  spoken  of  merchandize^ 
and  not  c^  fish ;   from  the  latter  I  studiously  abstain, 
because  no  question  of  that  kind  is  before  the  Court,  and 
it  is  unnecessary  to  say  any  thing  upon  it.     It  will  be 
remembered,  also,  that  I  speak  only  of  the  general  right, 
which  is  a  matter  perfectly  distinct  from  those  cases  of 
necessity  that  often  arise  out  of  the  perils  of  navigation. 
Having  thus  shewn  that  the  general  proposition  cannot, 
in  my  opinion,  be  maintained,  I  return  to  the  particular 
right  or  privily  claimed  in  the  present  case. 

One  of  the  tc^ics  urged  at  the  bar  in  favour  of  this 
supposed  right  was  that  of  public  convenience.     Public 
convenience,  however,  is,  in  all  cases,  to  be  viewed  with 
a  due  r^ard  to  private  property,  the  protection  whereof 
is  one  of  the  distinguishing  characteristics  of  the  law  of 
England.     It  is  true,  that  property  of  the  description  of 
the  present  is,  in  general,  of  little  value  to  its  owner ; 
but  I  do  not  know  how  that  little  is  to  be  protected,  and 
much  less  how  it  is  ever  to  be  increased,  if  such  a  general 
right  be  established.     If  there   be  a  general  right  of 
passage  across  land  of  this  description  in  the  nature  of 
a  highway,  by  what  law  are  stake-nets,  or  other  imple- 
ments of  fishing,  to  be  placed  there,  or  sand  or  stones 
to  be  taken  away,  whereby  the  .exercise  of  the  right 

whichy 
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IB9\»        which,  as  claimed)  will,  in  its  univiersality,  extend  iteelf 
""■■"        over  every  part  of  the  surface,   may  be  obstructed,  or 

BiriTDtLt 

^gamu  rmdered  less  convenient  ?  By  what  law  can  any  ^harf 
or  quay  be  made  ?  These^  in  order  to  be  useful^  raufet 
be  below  the  high  ^  water  mark,  that  vessels  or  boats  may 
float  to  them  when  the  tide  is  in ;  but  wh^n  the  tide  is 
out,  no  carriage  can  pass  them.  In  some  parts  of  the 
coast,  where  the  ground  is  nearly  level,  the  tide  ebbs  to 
a  great  distance,  and  leaves  dry  very  considerable  tracts 
of  land.  In  such  situations,  thousands  of  acres  havei  at 
different  times,  been  gained  from  the  sea  and  its  arms 
by  embankments,  and  converted  to  pasture  or  tillageA 
But  how  could  such  improvements  have  been  made^ 
or  how  can  they  be  made  hereafter,  without  thedestruo 
tion  or  infringement  of  this  supposed  right?  And>  it  is 
to  be  observed,  that  wharfs,  quays^  and  embankmoitS) 
and  intakes  from  the  sea,  are  matters  of  public  as  well 
as  private  benefit. 

Another  topic  relied  upon  by  the  defendant  Was 
usage  and  practice.  The  practice  of  modem  times  fean 
be  considered,  at  the  utmost,  in  the  nature  only  of 
evidence,  more  or  less  cogent  according  to  its  ext^it  and 
uniformity.  I  am  not  aware  of  any  prai^tioe^  in  this 
matter,  sufficiently  extensive  or  unitbrm  to  be  the  found«- 
ation  of  a  judicial  decision.  It  was  said  at  (he  bat', 
that  in  some  places  a  compensation  is  ihade  to  the  own^r 
of  the  shore;  but  I  do  not  rely  oxi  this  assertion  as  t 
ground  of  judgment.  In  many  places,  doubtless, 
nothing  is  paid.  In  some  parts,  the  king  is  the  owner 
of  the  shore;  and  it  is  not  probable  that  any  obstruction 
would  be  interposed  on  his  behalf  to  such  a  practice. 
Of  private  owners,  some  may  not  have  thought  it  worth 
while  to  advance  any  claim  or  (position ;  oAers  may 

have 
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hftTebad  too  much  discretion  to  put  their  title  to  the  1821. 
soil  to  the  hazard  of  a  trial  by  an  unpopular  claim  to  a  « 
matter  of  little  value ;  others,  and  probably  the  greater  ^  against 
party  may  have  derived  or  expected  so  much  benefit 
from  the  increased  value  given  to  their  own  land  above 
by  the  erection  of  houses  and  the  resort  of  company, 
that  their  own  interest  may  have  induced  them  to 
acquiesce  iO)  and  even  to  encourage  the  practice,  as  a 
matter  indirectly  profitable  to  themselves.  But,  fur- 
ther,  the  practice,  as  far  at  least  as  I  am  acquainted 
with  it,  differs  in  degree  only,  and  not  in  kind  or 
quality,  from  that  which  prevails  as  to  some  inland 
wastes  and  commons ;  and  even  the  difference  in  degree 
is,  in  some  instances,  not  very  great  Many  of  those 
persons  who  reside  in  the  vicinity  of  wastes  and  com- 
mons, walk  or  ride  on  horseback,  in  all  directions,  over 
them,  for  thdr  health  and  recreation ;  and  jsometimes, 
even  in  carriages,  deviate  from  the  public  paths  into 
those  parts  which  may  be  so  traversed  with  safety.  In 
the  neighbourhood  of  some  frequented  watering-places, 
this  practice  prevails  to  a  very  great  degree ;  yet  no  one 
ever  thought  that  any  right  existed  in  favour  of  this 
enjoyment,  or  that  any  justification  could  be  pleaded  to 
an  action  at  the  suit  of  the  owner  of  the  soil. 

The  only  remaining  topic  adduced  for  the  defendant 
was,  that  the  fight  may  be  considered  as  confined  to 
those  instances  only  wherein  it  can  be  exercised  without 
actual  prejudice  to  the  owner  of  the  shore,  and  subject 
to  all  modes  of  present  use,  or  future  improvement,  on  his 
part;  but  no  instance  of  any  public  right,  so  limited  and 
qualified,  has  been  found.  Every  public  right  to  be 
exercised  over  the  land  of  an  individual  is,  pro  tanto,  a 
diminution  of  his  private  rights  and  enjoyments,  both 

presemt 
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1821.        present  and  fiiture,    so  far  as  they  may  at  any  time 
Blukbkli.      interfere  with  or  obstruct  the  public  right. 

Ca^S^ll.  ^"^  ^^'  ^^^  ^^^  ^^  ^t  ^^*^  ^  aliowetl  to  bring  an 
action  against  any  person  who  may  drive  liis  carriage 
along  these  parts  of  the  sea  shore,  whereby  not  the 
^'  '  smallest  injury  ia  done  to  the  owner?  The  law  has 
provided  suitable  checks  to  frivolous  and  vexatious 
suits ;  and,  in  general,  experience  shews  that  the  owners 
of  the  shore  do  not  trouble  themselves  o€~fkheH  for 
snch  matters.  But  where  one  man  endeavours  to  make 
his  own  special  profit  by  conveying  persons  over  the 
soil  of  another,  and  claims  a  public  right  to  do  so^  as  in 
the  present  case,  it  does  not  seem  to  ioe  that  he  has  any 
just  reason  to  complain,  if  the  owner  of  the  soil  shall 
insist  upon  participating  in  the  pr^h,'  JBAd  Mdenvour 
to  maintain  his  own  private  right,  and  preserve  the 
evidence  thereof.  For  these  reasons,  I  am  of  opinion 
that  there  is  not  any  6uch  c6nim(m  law  right  as  the 
defendant  has  claimed. 
;.      .  (  Judgment  for  the  Plaintiff. 
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AawAXD  against  HoBN£iu(a)  ^ZJlTii^ 


J^CLARATION  in  debt,  on  the  statute  5  and  6 
Aimef  c.  14.  «•  4.,  against  defisndant  as  an  unqualified 
penoii,  finr  keefnngi  on  different  days  in  MarcA^  182  i,  a  llffTXTcLj 
iittiiif-do|^  to  kill  and  destroy  game.     Plea,  nil  debet.  ^^^^^ 
At^  trialy  before  Burraugh  J.,  at  the  last  assizes  for  the' ^j!^ 
cooty  of  JEner,  it  was  proved  by  the  plaintiff 's.game-  •fMPy 
keeper,  that  the  defendant,  during  the  year  lB2i,  had 
kepi «  settiqg-dog^  which  he  had  seen  him  use  in  1819*  ii 
There  was  no  proof  that  any  use  had  been  made  of  the ^hmT^m  laT 


to  huf  basil  cdiuatedy  iIm  Aag  wm  titd  up,  mi4 
Mi  irfaTki  MMr.  aOt  nw  bdd  Mlio  bt  aa  dKBMt  witliiB  tht 


(«)  Hm  sai  SSI  lisl  Jaasfyisf  cawi  iww  mpmi  H  tin  Mti§t  bsfcw 

Vm-V.  Y  dog 
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1822*  dog  by  the  defendant  during  the  last  season ;  and  on  the 
Hayward  contrary,  his  servant  proved,  that,  subsequently  to  the 
H^r'uu  shooting  seiMn,  whlc^  commenced  In  September ,  1819, 
the  dog  had  generally  been  tied  up,  and  that  he  had 
never  seen  his  master  take  it  out  into  the  field  after  Ja^ 
nuaryi  1820.  It  was  contended  by  Gumey^  for  the 
defendant,  on  the  authority  of  the  case  of  Read  v. 
Phelps  {a\  that  the  mere  fact  of  keeping  a  sporting- 
dog  was  not  evidence  of  keeping  it  for  the  purpose  of 
destroying  game;  and  that,  in  order  to  constitute  an 
offence  within  the  statute,  the  dog  must  be  kept  for  the 
purpose  of  killing  or  destroying  game.  The  learned 
Judge  was  of  opinion,  that  in  an  action  of  this  sort  it 
was  sufficient  to  prove  the  keeping  of  any  of  the  dogs 
mentioned  In  the  22  and  23  Car.  2.  c.  25.,  the  4  and 
5  W.  ^  M.  c.  25.,  and  5  Armey  c.  14. ;  the  legislature 
having  considered  such  dogs  to  be  dogs  for  the  de- 
struction of  game.  He  therefore  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  with  liberty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nisi  for  that 
purpose  having  been  obtained  in  last  term.  ^ 

Marryat  now  shewed  cause.  The  statute  enacts,  that 
an  unqualified  person  who  shall  keep  or  use  any  grey- 
hounds, setting-dog,  &c.,  to  kill  and  destroy  game,  shall 
be  liable  to  a  penalty.  The  words  to  kill  or  destroy 
game^  appIy  ^^^y  ^^  ^^^  nsing  of  the  dogs,  and  not  to 
the  mere  keeping.  Two  offesices  ate  created,  one  for 
keepings  the  other  for  using.  The  statute  does  not  say 
that  the  dogs  must  be  kept  for  the  purpose  of  destroying 
the  game ;  but  to  make  a  party  guilty  of  the  offence  of 

*  (a)  15  Sattf  871. 

using 
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using  the  dog,  it  modt  hare  been  used  t6  kill  and  de-       ItlSS. 

itroy  ganie«     In  Read  v.  PMpi{a)  the  dog  was  M>       ' 

young  that  it  could  not  have  been  used  to  kill  gftme.   In        ag*^^ 
Wkigjtdd  V*  Sirat/ord{b)    Lee  C.  J.    takes  this  dis-  "* 

tfaiction ;  <*  As  greyhoniidS)  setting-dogs,  &e.  ftre  ex- 
pressly mentioned  in  this  statute,  It  is  not  necessary  to 
allege  that  any  of  these  have  been  used  for  killing  or 
destroying  gaoie,  and  the  rather  as  they  can  scarcely  be 
kept  for  any  other  purpose  than  to  kill  and  destroy 
game.  But  as  guns  are  not  expressly  mentioned,  and 
as  a  gun  nay  be  kept  for  the  defence  of  a  man's  house, 
and  for  other  lawful  purposes,  it  is  necessary  to  ftllege^ 
in  order  to  its  being  comprehended  within  the  meaning 
of  the  words  <  eny  other  engines  to  kill  the  game,'  that 
the  gun  had  been  used  for  killing  the  game." 

Gutney^  contnli  waa  stopped  by  the  Court* 

Abbott  C  J.  I  em  clearly  of  opinion,  that,  in 
order  to  oonttitnte  an  oflRence  within  the  statute  5  and 
6  Anm^f  c.  14»  sw  4»,  the  dog  must  be  kept  or  used  for 
the  purpose  of  killing  or  destroying  game.  It  did  not 
appear  in  this  case^  that,  at  the  time  when  the  effences 
charged  were  alleged  to  ha?o  been  committed,  the  dog 
Was  kept  for  that  purpose.  I  think,  therefore,  that  the 
verdict  was  wrong,  and  that  the  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  The  words 
**  t»  kill  and  destroy  game,*'  epply  to  both  the  prece- 
dent words  *'  keep  or  use.'*     It  is  usual  in  pleading  to 

(a)  15  Eati.  S71.  (6)  A^vrv  1$.  1  Wik.  9l5i  &  a 

Y  2  allege^ 
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1822.       allege^  that  the  dogs  are  kept  to  kill  and  destroy  game  ; 
now  such  an  allegation  would  be  wholly  unnecessary,  if 

against  the  words  kill  and  destroy  game  did  not  apply  to  all 
the  precedent  words.  Generally  speaking,  the  very 
keeping  of  a  dog  of  the  description  mentioned  in  the 
act  would  be  prima  facie  evidence  that  it  was  kept  for 
that  purpose ;  but,  supposing  it  to  be  proved,  on  the 
other  hand,  that  the  dog  was  tied  up  during  the  day 
.and  let  loose  only  at  night,  the  jury  would  fairly  be  war- 
ranted in  presuming,  that  it  was  kept  for  the  defence  of 
the  house,  and  not  for  the  purpose  of  destroying  game. 
Indeed,  these  dogs  are  frequently  kept  for  the  purposes 
of  sale.  Now  it  is  perfectly  clear,  tliat  a  person  so 
keeping  them,  is  not  liable  to  the  penalties  of  this  act  of 
parliament* 

^  HoLROYD  J*  I  am  of  the  ^amc  opimon.  In  the 
case  cited  from*  Sai/er,  Lord  Chief  Justice  Lee  only  says, 
<<  That  it  is  not  necessary  to  allege  that  the  specified 
dogs  were  used  for  the  purpose  of  killing  game."  That 
case  does  not  apply  to  the  present,  where  the  offence  is 
the  keeping  of  dogs  for  tliat  purpose  This  very  point 
arose  in  the  case  of  Briarly  v.  Athorpe,' vfYAfAi  was  tried 
the  Z>;i/  assizes,  1792,  hdore*BuUer^3.j  at   York  {a)  \ 

.'        '  and 

{a)  Briarlt  against  Athorfe. 

Cvram  JBuUer  J,,  Yorkshire  Lent  Assizes,  1792. 

• 

. '  Trovxr  for  a  pointer-dog,  seiied  by  the  defendant,  lord  of  the  manor 
and  a  justice  of  the  peace,  as  being  in  the  custody  of  an  unqualified  per- 
•on.  Codeell  Seijt.,  for  the  plaintiff^  insisted,  that  the  defendant  had  not, 
^  ehfaer  as  lord  of  the  manor  or  as  a  justice  of  the  peace,  a  right  to  soie  the 
d(^    FirstyMBOt  being  ^wttiDg^dcg,  nor  Incloded  Within  the  act  (Stat. 

iand 
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and  he  was  of  opinion,  that,  in  order  to  bring  the  case 
within  the  statute,  it  was  essential  that  the  dog  should  be 
kept  for  the  purpose  of  killing  and  destroying  game. 

Best  J.  I  am  of  the  same  opinion.  This  is  a  penal 
statute,  and  ought,  therefore,  to  be  construed  strictly. 
The  keeping  or  using  a  dog,  of  the  particular  descrip- 
tion mentioned  in  the  statute,  to  kill  and  destroy  the 
game,  constitute  two  distinct  offences;  and  I  am  of 
opinion,  that  the  mere  keeping  of  such  a  dog  does  not 
constitute  an  offence,  unless  it  be  for  the  purpose  of 
killing  and  destroying  game.  The  mere  keeping  of 
such  a  dog  may,  indeed,  be  prima  facie  evidence  of  the 
purpose  for  which  it  is  kept.     In  this  case,  however,  it 


SSI 


1822. 

HATWAm» 


5  and  6  Awnitt  c.  14.).    Secondly,  m  not  being  kept  for  the  purpose  of 
kilUog  gmme,  bat  as  *  hoiue-dog,  and  for  defence,  plaintiff  having  uied 
the  dog  to  kill  game  before  he  sold  bis  estate,  which  qualified  him,  but 
nerer  siaoe,  hanng  kept  him  expressly  for  the  purpose  of  a  house-dog. 

BvLLsa  J.    llie  first  question  is,  whether  a  pointer  is  a  setting-dog 
within  the  act.    I  am  of  opinion,  a  pointer  is  within  the  act  of  parliament. 

It  is  a  well  known  rule,  in  expounding  acts  of  parliament,  to  consider 
aU  the  acts  in  pari  materia  Sut.  22  and  23  Car,  2.  c.  25.  <•  S., 
mentions  other  dogs.  A  setting-dog,  I  think,  means  any  dog  who  U^in 
at  his  game.  But  it  is  essential  that  it  must  be  kept  or  used  to  kill  game. 
If  not,  the  word  greyhound  would  extend  to  an  Italian  greyhound  kept 
by  a  lady  for  her''amusement.  So  **  hays."  There  is  no  difference  that 
I  know  between  hays  and  a  cabbage-net ;  but  keeping  a  cabbage- net  or 
hays  to  put  over  cabbages  is  not  unlawful.  It  must  be  kept  or  used  to 
kill  garner  to  entille  the  lord  to  seise.  If  you  (the  jury)  think  the  dog.  was 
used  to  kill  game  in  September  or  October,  1790,  being  since  the  plaintiC 
sold  bis  property,  there  must  be  a  verdict  for  the  defendant,  If  not,  then 
Cba  {4aaitiff  is  entitled  to  a  verdict 

Verdict  for  plaintiff,  damages  lor« 

See  Sex  ▼.  FUer,  Strange',  496.     Rex  v.  Gardner,  Strange,  1098.      Sex 
▼•  Jlumip$9n,  2  r.  JR.  18. 

Y  3  has 
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1822*  has  beeD  considered  as  coaclusive  evidence  of  that 
purpose^      Here  there  was  proof  to  rebut  the  primft 

^^*i^  facie  presumption ;  for  it  was  in  evidencei  that  the 
dog,  during  the  time  in  which  the  offence  is  laid  in 
the  declaration,  was  generally  tied  up,  and  never  fol- 
lowed his  master.  I  think,  therefore,  that  in  Uiis  case 
there  was  strong  evidence  to  go  to  the  jury,  that  the 
dog  was  not  kept  for  the  purpose  of  killing  and  de* 
itroying  the  game,  and  that  the  jury  would  have  been 
warranted  in  coming  to  that  oonclusion.  That  being 
aO|  I  think  that  the  rule  for  entering  a  nonsuit  ought 
to  be  made  absolute. 

Rule  absolute. 


Dunk  against 'Hxmrzn. 

A  landlord  hat  "REPLEVIN,  for  taking  and  distraining  plaintiff's 
norightitodb-  goods  in  his  dwelling-house,  on  the  15th  Matx/i^ 

*^^*d«^ie  ^S*l»  Avowry  that  plaintiff,*  for  one  year,  ending  2%6- 
the  tenant  at  a    ruavv  11th,  18S1,  held,  as  tenant  to  defendant,  at  the 

fixed  rent ;  and,  *^ 

therefore,  where  yearly  rent  of  63/.,  payable  quarterly,  and  that  defend- 

a  tenant  was  in  ...•■/.  •  tm        « 

poaewion,  un-  ant  diatrained  for  one  years  rent  in  arrear.  Plea,  first, 
diun  ol>g?^  that  he  was  not  tenant,  secondly,  that  the  rent  was  not  in 
u^^^"  an-ear.  The  cause  was  tried  before  fiwroi^A  J.,  at  tha 
^'^'^si  ^'^  Summer  auiies  for  Susser^  when  it  appeared,  Aat, 
ywra,  at  the  net  ^^^  ^^le  19th  Marchf  1819,  the  following  agreement  was 
63/.,  the  tenant  entered  into  between  the  parties.     ^^  MemorandaBi  of 

to  enter  any 

time  on  or  be* 

fore  a  particuhur  day :  Held,  that  this  only  amounted  to  an  agreement  for  a  future  lease» 

and  that  no  leaie  baring  been  execut^dt  and  no  rent  subsequently  (laid,  th«  liMidlgrd  was 

not  entitled  to  dklrahi.     • 

an 


I 
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go  •grewnent  betw^n  Mrs*  Ann  Hunter^  of  Saitthmck^  \%M* 
and  Vapid  Dunk^  oi  Brightoui  butcher.  Mrs.  Amn 
JffytUer  agrees  to  let  on  leas^  with  purchasiDg  elauie^ 
for  the  term  of  21  years, 'all  that  house  and  premlsesf 
Si.  J<me$'^  Street^  present  tenant  Thoma$  Lawler  j  enter- 
ing on  the  said  premises  by  JX  Dunkf  any  time  on  ot 
before  the  ilth  day  of  February^  1820,  ot  the  net  clear 
rent  of  63/.  per  year,  and  to  keep  all  premises  in  as  good 
repair  as  when  taken  to  (reasonable  wear  allowed),  pay- 
ing oa  entrj  501.  in  ready  ca#b,  and  th^  rent  payi^ble 
quarterly,  The  term  for  7,  14,  or  21  years,  wbiol^ 
term  Mr.  Z)t  Duni  is  to  give  one  clear  year's  notice^  be^ 
Ibre  the  expiration  of  either  of  the  above  term  of  yearly 
if  he  intends  to  leave ;  if  purchases  before  the  expiration 
of  the  above  term  by  D.  Dui}k%  he  is  to  pay  on  purchase 
1000  guineas#"  (a)  The  plaintiff,  under  this  agreement, 
paid  tlie  sum  of  60A  on  the  10th  F^brmryi  1820;  but 
io  consequent  m  it  was  saidi  of  same  arrangement  be* 
tweeq  him  nod  the  former  tenant,  be  did  not  enter  iot9 
tbo  oocopatioo  of  the  premises  tiU  the  lOth  April  fiid}fiw-» 
log.  In  the  Alarch  piwcedingi  an  application  was  n^ade, 
and  sk  lease  tendered  to  the  defendant  to  execute,  bot  sb^ 
declined  to  dp  so,  saying  she  had  found  that  she  could 
not  grant  one*  No  rent  had  been  paid  by  the  plaintifft 
The  jury  found  a  verdict  for  the  defendant.  Marry^ 
in  lasl  Michaelmas  term,  obtained  a  rule  nisi  for  entering 
9  verdict  for  the  plaintiff,  on  the  ground  that  tb^  above 
agreement  did  not  amount  to  a  lease ;  and  that,  unless 
the  plaintiff!  held  under  a  demise,  at  a  specific  reqtt  the 
defendant  bad  no  right  to  distrain  for  rent-arre^.  And 
now 

(a)  Tbb  18  a  copy  of  the  original  memorandaniy  except  that  the  speUing 
bM  been  eomctfd. 

Y  4  Gumey 
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ISlt.  Oum^  and  CourOcpe  shewed  cause.    In  this  casa, 

the  plaintiff  was  tenant  to  the  defendant,  for  the  agree- 
ment amounted  to  a  lease.  Here  the  defendant  agreed 
to  let  at  a  specified  roit,  and  the  plaintiff  has  paid  the 
SOLf  and  entered  into  possession  under  the  agreement. 
He  cannot,  therefore^  now  say,  that  he  did  not  h<Ad  at 
that  rent  Then,  the  rent  being  due^  the  distress  was 
Isgal.     Tmpesi  ▼•  Bawlmg.  {a) 

Mctnyat  and  Chifiyf  contra.  There  must  be  a  demise 
at  a  spedftc  rent,  in  order  to  entitle  a  landlord  to  dis- 
train. He  cannot  distrain  he  a  quantum  meruit.  The 
oofy  nmedy  in  such  a  case  is,  by  an  action  for  ase  and 
occupation.  Then  if  so,  the  question  is,  whedier  this 
is  an  agreement  for  a  lease,  or  a  lease;  and  clearly,  it 
is  the  former  only.  Here  it  specifies,  that  defendant 
agrees  to  let  on  lease  with  a  purdiasing  clause ;  that 
shews  a  future  lease  must  hare  been  contemplated.  The 
rent,  too^  mtttt  mainly  depend,  for  its  amount,  aa  the 
benefieial  dauses  which  were  to  be  introduced  into  the 
future  lease.  Hegan  ▼•  Johnson  (b)  is  not  distinguidi- 
able  firom  the  presait  case.  As  to  Tempesi  ▼.  BcnoUngj 
there  is  this  dbtinction,  that  in  that  case  there  had 
been  a  payment  of  rent;  which  there  has  not  been 
here. 

Abbott  C.  J.  On  looking  through  the  whole  of  this 
instrument,  which  has  obviously  been  framed  by  an  un- 
lettered penK>n,  it  appears  to  ine^  that  this  b  only  an 
agreement  preparatory  to  a  demise,  and  not  an  actual 
demise.    If  it  had  been  the  latter,  then  the  defendant 

{m)  15  Etui,  IS,  (»}  S  TnmUn,  14S. 

would 
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wooliihave  been  entUled  to  distnoQ  for  the  reaU  Botit        X^HHL^ 
seenift^.to  me  thBt  it  k  not  so.    It  has  Bot  any  one  oftlit  ^ 
fcK^^^Uatsew   It  begins t^osy  ^^  MemoFandum  of  an 
agneemeqt  I  JMeb*  Jnne  Hunter  agrees  to  let  on  lei^'' 
(which 'i^MTioudy  means  to  ^cecute  a  lease)  '<  with  •  puxy 
chaoag,  daose  for  the  term  of  21  yearsi  the  tenant  tO: 
eiiler  911,  the  pranis^s  at  any  time  on  or  before  the  lltk 
February^  1S20,  &c."    Now,  looking  at  this  instrumeiil^ . 
I  cannot  infer  when  the  tenancy  was  to  commence  or 
thf  Mtt^^to  :beaMne  doe.    The  whole  is  left  in  doabt, 
a^df  Jt.  ifv  iniM^t  thiit  this,  was  intended  as  a  mere  me-* » 
mof^dom  of  aa  agreemj»t  to  grant  a  future  least.  • 
Then  the  i}iieation  is,  whether  the  allegation  in  thor 
aTOwry  isisostainied  by  the  proo£    A  party  has  no  right . 
to  ijigtnaiti»  nolens  there.be  a  fixed  rent  agreed  upon;  if . 
thalbe  Hat  siv  the  law  gives  him  a  remedy  by  the  aotian . 
for  use  and  occjipation.     There  can .  be  no  distrqssi  nn-^ 
less  there  be  a  oontract  for  an  actual  demise  at  a  specific^ 
sua*  vWiMve  the.  language  of  the  instrument  is  such« 
as  to  make  it  a  valid  contract  until  something  further^ 
bedone^  such  instruments  have^  in  some  case%  after  an 
actualeojoymant  under  them,  been  held  to  amount  to» 
asi  actual  demise.     But  here^  it  does  not  amount  to  a 
demise  at  a  certain  r^it^  and  therefore  the  defendant 
was  not  entitled  to  distrain,  and  cannot  sustain  the 
allegation  in  the  avowry.     The  rule  must  therefore  be 
made^  absolate. 

*  ■       ■  »  ■  '  •        * 

BAnJCT  J.  llie  allegation  in  the  avowry  {%  thi^t 
the  plaintiff  held  the  premises  as  temunt  thereof  to  the, 
de|fijA4iB.^  bf  ▼MTtUe  of  a  dmise  therepf  to*  him.  the 
plaintiff  theretofore  made.  The  first  question  is,  whe- 
ther  this  niitoarandilm  of  an  agreement  amounts  to  a 

demise 
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18t8.        demife  for  21  years.     If  it  does,  then  the  allegation  in 

^the  avowry  is  made  out  in  evidence.     lu  the  case  of 

ogmnH        Morgan  v.  Bissell  (a),   the  rule  is  laid  down  thus,  that 
HsirasB* 

although  there  are  words  of  present  demise,  yet  if  you 

^       oollect  on  the  face  of  the  instrument,  the  intent  of  the 
parties  to  give  a  future  lease,  it  shall  be  considered  an 
agreement  only.     It  is  clear  in  this  case,  that  the  memo- 
randum of  agreement  was  not  intended  to  operate  as  a 
present  demise.     We  cannot   ascertain  from  the  lan- 
guage of  the  instrument,  when  the  term  was  to  com- 
mence.    There  are  no  words  of  demise,  nor  any  words 
from   which  a   warranty  of   title   may  be  implied,  as 
would  be  the  case  if  the  word  ^<  grant"  had  been  in- 
serted.    The  meaning  of  the  parties  seems  to  have  been, 
that  if  the  defendant  entered  before  the  llihFebruatyf 
the  term  was  to  commence  from  the  period  of  such 
entry.     Upon  the  whole,  therefore,  it.ftcems  to  me,  that 
the  parties  contemplated  the  execution  of  a  future  lease. 
Then,  if  this  was  not  an  actual  demise  for  91  years,  the 
party  did  not  at  all  events  hold  at  the  annual  rent  of 
GSLy  and  if  so,  the  plaintiff  by  law  could  not  distrain, 
the  rent  not  being  fixed.     If  a  person  bargains  for  a 
lease  for  21  years,  the  rent  is  estimated  upon  an  average 
for  the  whole  term,  and  it  may  be  of  no  benefit  to  the 
party  whatever  for   the  first  year   of  his   occupation. 
Here^  the  rent  of  63/.  is  estimated  on  the  terms  of  there 
being  a  lease  granted,  and  at  the  time  when  the  distress 
was  made,  no  lease  was  granted,  and  no  payment  of  rent 
had  taken  place.     I  think,  therefore,  that  the  plaintiff  did 
not  hold  the  premises  at  any  specific  rent,  and  that  the 
defendant's  only  remedy  was  by  an  action  for  use  and 

(a)  3  Taunt*  65. 

occu- 
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occupation,  in  which  the  amount  of  the  rent  would  be  a 
question  to  be  left  to  the  jury.  This  rule,  therefore, 
must  be  made  absolute. 

HoLROYD  J.  I  am  of  opinion  that  the  defendant  was 
not  entitled  to  distrain.  This  did  not  operate  as  a 
present  demise,  but  was  a  mere  agreement  to  let  in 
future,  and  by  a  different  instrument.  And  there  is 
nothing  to  shew,  that  it  was  the  intention  of  the  de- 
fendant to  part  with  the  premises  until  th^t  instrument 
was  executed.  It  Is  clear,  that  an  agreement  to  grant 
a  lease  does  not  amount  to  a  letting.  Besides,  in  this 
case,  there  are  subsequent  words  relative  to  the  Intro- 
duction of  a  clause  for  purchasing,  which  shew,  that  the 
letting  was  to  be  by  a  pai*ticular  instrument  containing 
such  a  clause.  And  in  addition  to  this,  the  stipulation 
as  to  the  j[)ayment  of  601.  upon  etitry,  is  quite  incon- 
sistent with  this  being  an  actual  demise.  For  if  it  were 
an  actual  demise,  the  tenant  would  have  had  a  right  to 
enter  immediately  without  paying  that  sum.  I  thinks 
therefore,  that  the  defendant  was  not  entitled  to  distrain, 
and  that  the  rule  must  be  made  absolute. 


S27 


1388. 

Dunk 

HUMTSB. 


Best  J.  concurred. 


Rule  absolute^ 
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West  against  Andrews. 

J.  &  being  T)EBT  on  ^5  G.  3.  c.  137.  s.  6.  for  a  penalty  of  iOOL 
^"^^mUboiue,  Declaration   stated,  that  defendant,  on    Utjuncj 

^A*^J^^'  1820,  was  overseer  of  the  poor  of  Westhamperetty  in 
ordcnfrom, the  Susscx*  and  durini;  the  time  he  was  overseer,  furnished 

giMityans  of  ^ 

the  poor  of  ihe    and  supplied  in  his  own  name,  goods  and  provisions  for 

parith  of  PT,  

bought  prori-     the  support  of  the  poor.     The  second  count  described 

■ioni  froiB  j4*         , 

^.  one  of  such  him  as  a  person  in  whose  hands  the  collection  of  the 
^  ^  rates  Was.  Plea  general  Usue.  At  the  trial  before  Bur, 
the^wudtj  o^  roajgfA  J.,  at  the  last  assizes  for  the  county  of  Sussex^ 
by^i 55*0^  it  appeared  that  defendant  was  one  of  the  guardians  of 
€•  137.  #.6.        tijg  poQf  for  the  parish,  and  that  the  poor-house  there 

was  under  their  controul,  being  managed  by  one  Griffiths, 
who  was  the  master  of  the  poor-house  appointed  by  the 
guardians,  and  receiving  his  orders  from  them.  Griffiths 
provided  for  the  poor,  having  a  contract  at  so  much 
per  head,  and  found  all  the  meat,  &c.  In  the  year 
1820,  he  bought  of  the  defendant,  then  being  such 
guardian  of  the  poor,  four  live  sheep  for  the  use  of  the 
poor,  and  paid  him  for  them.  The  learned  Judge 
thought  tliis  not  a  case  within  the  act,  and  directed  a 
non-suit.  Gumey  having  in  last  Michaelmas  term  ob- 
tained a  rule  nisi  for  a  new  trial. 

Marryat  shewed  cause.  Here,  the  defendant  did  not 
supply  the  sheep  to  the  parish,  and  had  therefore  no 
claim  on  the  parish.  His  claim  was  solely  on  Griffiths, 
who  had  a  standing  contract  with  the  parish,  and  full 
liberty  to  buy  from  whom  he  pleased.     The  object  of 

the 


Akdriws. 
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the  act  was,  tp  prevent  overseers  from  availing  them-  1822. 
selves  of  their  situation,  to  force  their  goods  on  the  — ^— 
parish.  In  Proctor  v.  Marmaring  (a),  and  Pope  v.  ,  agavnu 
Backhouse  (&),  the  articles  were  supplied  to  the  in- 
dividaals  receiving  relief.  Here,  that  was  not  the  case. 
.If  any  complaint  was  made  of  the  provisions  supplied, 
it  would  be  made  not  to  the  defendant  alone,  but  to  the 
whole  body  of  guardians. 

Gumey  and  MerevoetheTj  contra.  The  case  falls  with- 
in the  words  and  mischief  intended  to  be  remedied  by 
the  act.  If  this  be  allowetl,  one  guardian  may  supply 
meat,  another  flour,  &c. ;  and  then,  although  complaint 
might  be  made  to  the  general  body,  yet  they  would  be 
all  interested  not  to  do  justice. 

Ab]K)TT  C.  J.  « I  am  of  opinion,  that  this  is  a  case 
within  the  act  of  parliament.  Here  the  defendant  has 
made  a  bargain  for  the  supply  of  provisions  witli  a  third 
person,  who  has  the  contract  for  providing  for  the  poor, 
and  whom  the  defendant,  in  conjunction  with  others, 
appoints  to  his  situation,  and  whose  conduct  it  is  his 
duty  to  superintend.  Under  these  circumstances,  it 
seems  to  me,  that  all  the  mischief  which  was  con- 
templated by  the  legislature  would  arise,  if  we  were  to 
hold  that  it  was  lawful.  I  am  therefore  clearly  of 
opinion,  that  the  defendant's  case  falls  both  within  the 
words  and  spirit  of  the  act  of  parliament,  and  that  the 
rule  for  a  new  trial  must  therefore  be  made  absolute. 

Rule  absolute. 

(o)  3B.4;jL  us,  (b)  2  9.  Moore,  187< 
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Gurnet  and  Others  agai/ist  Langlands. 

b^^SrwrJd°o  pEIGNED  issue  directed  by  the  Court  of  King's 
•atisfy  the  court  Bench,  to  try  whether  the   supposed   signature  of 

of  a  signature      Thomas  GurncT/  the  plaintiff,   to  a  certain  warrant  of 

to  a  warrant  of  i         i  i      ^      .»  r  i         a       t 

attorney,  a  ver-  attorney,  dated   IGih  Ajjnlf  1821,  was  forged.     At  the 

establLshing  (he  ^^^^^  before  JVood  B.,  at  the  last  assizes  for  Surreyy  the 

i^°upon"^-°^  plaintiff,    in   support   of  the  affirmative   of  the   issue, 

to °*^  *th"^**^  tendered  the  evidence   of  Joseph   Hume^   inspector   of 

judge  who  tried  franks  at  the  post-office,  who  stated,  that  he  was  un- 

the  cause,  and  '■ 

tothecoart        acquainted  with  the  plaintiff's  hand«writing,  and  was 

upon  his  report  ^  ^ 

of  it.    In  the     then  asked  the  following  question :  **  From  your  know- 
course  of  the  ,  ♦       •<       .  . 
trial,  an  in-         ledge  of  hand-writing,  do  you  believe  the  hand-writing 

franks,  who  ^^  question  to  be  a  genuine  signature,  or  an  imitation." 
the  TOHty'write,  ^^^^  question  was  objected  to,  and  the  objection  allowed 
proTr^ft^rrThig  ^V  ^^^  learned  Judge,  who  stated  in  his  report  the 
knowledge  of     followinij  reasons :  "  When  a  witness  has  seen  another 

band  wntuig  m  '^ 

general,  that       write,  or  has,  by  receiving  notes  or  letters  from  him, 

the  signature  ^  ^ 

in  question  was  become  acquainted    with   his   hand-writing,   he   has  a 

not  genuine,  i     n  /•        .  %    ^     n  •         -rt  i 

but  in  imita-  ground  of  forming  a  belief  as  to  it.     But  where,  as  in 

dence having'  ^^^^  casc,  he  acknowledge^  that  he  had  not  any  previous 

t^couirre-*  acquaintance   whatever  with   the  hand-writing    of  the 

^rfeidia^'oi^  Pla'"*5ffi    he  could    not,    as    I    conceived,    have   any 

the  ground  Uiat  foundation  for  his  opinion  or  belief,  whether  the  sisna- 

such  evidence,  ^  *^ 

eycnifadmis-     ture  in  question  was  genuine  or  only  an  imitation  ;  for 

sible,  was  en- 

titled  to  very  he  had  never  seen  or  had  any  knowledge  of  that  of 
vid  that  the  which  it  was  supposed  to  be  an  imitation.  There  is  tio 
MtlSy  the^         general  known   standard   by  which   hand-writing   can 

court,  a  new 

trial  ought  not 

to  be  granted,  unless  for  the  rejection  of  evidence  which  might  rciisoiiably  bare  altered 

the  Tordict.     Quwrt ,  if  sucb  eyidtace  be  admissible  at  all. 

upon 
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upon   inspection   only  be  determined   to  be  countfir*        IM2. 
felted  without  some  previous  knowledge  of  the  genuine       ■ 
hand-writing,  the  hand- writings  of  men  being  as  various         agamai 
as  their  faces.     Opinions  of  skilful  engineers  and  mari- 
ners, &C.  tftay  bo  given  in  evidence  in  matters  depending 
upon  skill,  viz.  as  to  what  effect  an  embankment  in  a 
particular   situation    may   have    upon    a    harbour,   or 
whether  a  ship  has  been  navigated  skilfully.     Because, 
in  such  cases,  the  witness  has  a  knowledge  of  the  alleged 
cause,  and  his  skill  enables  him   to  judge  and  form  a 
belief  of  the  effect.     I  had  never   known  such  loose 
general  evidence  admitted,  or  even  offered,  and  it  struck 
jnc)  that  the  admissicn  of  it  would  produce  much  mis* 
chief^  and  greatly  endanger   written  securities."     The 
evidence  on  the  part  of  the  defendant  of  the  subscribing 
witnesses  to  the  warrant  of  attorney  and  others,  was  so 
strong,  that  the  jury  declared  themselves  satisfied,  and 
found  a   verdict  for  the  defendant.     KnowI^Sj  in  last 
Michaelmas  term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  this  evidence  was  admissible,  and  had 
been  rejected.     And  now, 

Marryat  and  Gurney  shewed  cause,  and  suggested  * 
that,  this  being  an  issue  to  satisfy  the  conscience  of  the 
Court,  a  new  trial  ouglit  not  to  be  granted,  unless  evi- 
dence of  a  cogent  nature  had  been  rejected.  And  they 
contended,  that  whether  this  was  admissible  or  not, 
still  that,  at  all  events,  it  could  not  have  produced  any 
alteration  in  the  verdict. 

Knawlys  and  Chitly^  contra.     Goodlitle  dem.  jRevett  v. 
Braham  (a),  and  Bex  v.  Cator  (b\  establish  the  admis- 

•(•)  4  T.  JR.  497.  (6)  4  £^.  117. 

sibility 
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1822.  fiibility  of  the  eTidenoe.  InSirchv.CrenejLondtmuttiugiA 
after  Trinify  term,  1 821,  the  same  evidence  hen  offiired 

^gamtt  was  received  by  AblxHt  C.  J.  It  is  impossible  to  say 
what  effect  it  might  have  produced  on  the  jury,  becaiise, 
if  not  overruled,  it  would  have  been  followed  vp  by  the 
evidence  of  many  other  skilful  persons  to  the  same 
^fect  And  when  evidence  has  been  wholly  excluded, 
the  Court  will  not  weigh  very  nicely  what  ^ect  it  might 
have  had  if  received. 

Abbott  C.  J.  I  have  long  been  of  opinioOy  that 
evidence  of  this  description,  whether  in  strictness  of  law 
receivable  or  not,  ought,  if  received,  to  have  no  great 
weight  given  to  it.  This  was  an  issue  directed  by  the 
Court,  in  order  to  enable  them.to  come  to  a  satisfactory 
conclusion  upon  a  rule  pending  before  them*  The 
other  evidence  in  this  case  was  of  so  cogent  a  descrip- 
tion as  to-  have  produced  a  verdict  satisfactory  to  the 
Judge  who  tried  the  cause ;  and  I  can  pronounce  my 
judgment  much  more  to  my  own  satisfiu^tion  upon  a 
verdict  so  found,  than  if  this  evidence  had  been  admit*- 
.  ted,  and  had  produced  a  contrary  verdict.  For  I  think 
it  much  too  loose  to  be  the  foundation  of  a  judicial 
decision,  either  by  judges  or  juries.  The  rule,  there- 
fore, for  a  new  trial  must  be  discharged. 

Bavlsv  J.  concurred. 

HoLRom  J.  I  have  great  doubt  whether  this  is 
legal  evidence ;  but  I  am  perfectly  clear  that  it  i%  if 
received,  entitled  to  no  weight;  and  this  being  an  issue 
directed  to  sati^  the  Court,  we  shall  best  exercise  our 
discretion  by  refusing  a  new  trial* 

But 
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Bar  J.  There  can  be  no  doubt  that  this  is  not,  in  188S. 
dl  protebiMty,  the  nataral  h«.d.writu.g  of  the  party ;  ^— 
inr  ft  it  dear,  that  if  at  the  time  he  wrote  it  he  had  the  _  asauut 
iBCefltion  to  dispate  the  deed,  be  would  not  sign  it  in 
his  usoid  mode.  The  eridence^  therefore,  if  received^ 
would  be  entitled  to  no  weight.  It  is  impossible  for  any 
parsoil  to  speak  to  hand-writing  being  an  imitation, 
vrieM  helias  seen  the  original;  and  it  does  not  appear 
to  me  necessarily  to  follow,  that  an  inspector  of  franks 
has  pecnliar  means  of  ascertaining  imitated  hand- 
writimgm  I  think,  at  all  events,  this  evidence  was 
pioperly  rejeeted,  sufficient  ground  not  having  been 
pretioody  hid  for  receiving  it.  But  still,  even  if  it 
was  reodiirabie^  I  am  satisfied  that,  on  the  ground 
stated  by  my  Lord  Chief  Justice,  this  rule  ought  to  be 
discharged* 

Rule  discharged. 


Fabsbrother  against  Simmons. 


A  SSUMPSIT  by  the  plaintiffj  an  auctioneer,  against  *n»  sgent  6010^ 
the  defendantyfor  not  taking  or  clearing  away  or  pay-  the  nth  net. 

of  the  ititiile  of 

ing  the.  purchase-money,  being  34/.,  for  a  lot  of  turnips,  ftmuili,  who  b 
Standing  and  being  on  certain  land.     Second  count,  for  ftndsnt  bf  hb 
crops  of  turnips  bargained  and  sold,  &c.,  and  the  usual  b!f!!^bdMnr^ 
nxMiey-eounts.     Plea,  general  issue.    At  the  trial  before  ^J;^„^J^ 
Wobd  B.,  at  the  last  assizes  for  the  county  of  Surry^  the  'ngpMrgr;«»d 


only  qaeittion  was,  whether  there  was  a  sufficient  con-  «>  aucUoaMr 

wrote  down  the 
defendant's 
aant  hf  hit  anlhoriljr  oppotiie  to  the  lot  putcbtaed :  Held,  tbtt  in  en  action  brought  !n 
the  iiahie  of  the  auctioocer,  the  entrj  in  such  book  was  not  niffident  to  take  the  caw  out 
ofthanatiita. 

\Vtfu\.  Z  tract 
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1822.  tract  in  writing  to  satisfy  the  statute  of  frauds.  It  ap- 
peared  that  the  contract  mven  in  evidence  was  the  book 

a^ahut  in  which  the  plaintiff  himself  had  written  down  the  dif- 
lierent  biddings  opposite  to  the  lots,  and  which  book 
had  been  duly  stamped.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff,  reserving  to  the  defendant 
liberty  to  move  to  enter  a  nonsuit.  Marryatj  in  last 
Michaelmas  term,  obtained  a  rule  nisi  for  that  purpose, 
and  cited  Wright  v.  Dannah  (a). 

'Gumey  and  Abraham  now  shewed  cause.  This  was 
no  interest  in  land ;  for  the  turnips  having  ceased  to 
grow,  the  land  merely  was  a  warehouse  for  them.  But 
even  if  this  be  not  so,  the  book  is  sufficient  to  take  the 
case  out  of  the  statute.  For  the  plaintiff  may  be  con- 
sidered as  the  agent  of  both  himself  and  the  defendant 
for  the  purpose  of  reducing  the  contract  into  writing. 
The  case  of  Wright  v.  Dannah  is  distinguishable.  There 
the  party  who  wrote  the  meoiorandum  was  the  person 
who  made  the  sale  for  his  own  benefit.  Here  it  is  the 
case  of  an  auctioneer,  who  has  no  personal  interest  in 
the  transaction. 

Abbott  C.  J.  The  most  favourable  way  for  the 
plaintiff  is  to  treat  the  question  as  a  case  of  goods  sold 
and  delivered ;  and  then,  the  goods  being  above  the  price 
of  10/.,  the  case  will  fall  within  the  17th  section  of  the 
statute  of  frauds,  which  requires  some  note  or  memoran* 
dam  in  writing  of  the  bargain,  to  be  made  and  signed  by 
the  parties  to  be  charged  by  it,  or  their  agents,  thereunto 
lawfully  authorised.     Now,  the  question  is,  whether  the 

(a)  2  Camp,  S03. 

writing 
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wridog  down  the  defendant's  name  by  the  plaintiff,  with        18S2* 
the  authority  of  the  defendant,  be  in  law  a  signing  by  the   p  ^^     '• 
defendant's  agent.  In  general,  an  auctioneer  may  be  oob«        agamsi 
sidered  as  the  agent  and  witness  of  both  parties.  •  Bat 
the  difficulty  arises,  in  this  case,  from  the  auctloneor 
siBiig  as  one  of  the  contracting  parties.    The  case  of 
fMght  V.  Dannah  seems  to  me  to  be  in  point,  and  for- 
tifies the  conclusion  at  which  I  haTe  arrived,  vis.  that 
the  agent  contemplated  by  the  l^islature,  who  is  to 
bind  a  ddeodant  by  his  signature,  must  be  some  third 
peraQn5  and  not  the  other  contracting  party  upon  the 
leoord. 

Rule  absolute. 


Benslet  and  Another  against  Bignold. 

ACTION  by  the  plaintiffs,    who  were  printers,  to  A  printer  cm- 
recover  the  sum  of  92/.  5s.  for  printing  a  pamph*  labour  or  nui- 

teruds  used  in 

let,  intitled,  ^^  An  Elucidation  of  the  System  of  Fire  printing  any 
and  Life  Insurance."     Part  of  the  charge  was  for  print-  affixes  his  name 
ing  and  part  for  paper.    At  the  trial  before  Abbott  C.  J.,  ^  Ibe^sg^a. 
at    the   London  sittings   after   last   Hilary  term,    the  ^*  '^^  **  ^' 
pamphlet  was  produced,  and  it  purported  to  be  printed 
by  Pinnock  and  Mawider^  267,  Strand^  and  not  by  the 
plaintiff.    It  was  olyected,  on  the  part  of  the  defend- 
ant, that  the  plaintiffs  could  not  recover,  the  39  G.  3. 
c.  79.  5. 27.  having  enacted,  "  That  every  person  wjio 

*  ■ 

shall  print  any  paper  or  book  whatsoever,  which  shall 
be  meant  or  intended  to  be  published  or  dispersed, 
whether  the  same  shall  be  sold  or  given  away,  shall 
print  upon  the  front  of  every  such  paper^  if  the  same 

Z  %  shall 


BlOWOLD. 


SS6  CASES  IN  HILARY  TERM 

1822.       shall  be  printed  on  one  side  only,  and  upon  the  first 
■  and  last  leaves  of  every  paper  or  book  which  shall  con- 

agakut  sist  of  more  than  one  leaf,  in  legible  characters,  his  or 
her  name,  and  the  name  of  the  city,  town,  parish,  or 
place,  and  also  the  name  (if  any)  of  the  square,  street, 
lane,  court,  or  place  in  which  his  or  her  dwelling-house 
or  usual  place  of  abode  shall  be ;  and  every  person  who 
shall  omit  so  to  print  his  name  and  place  of  abode,  on 
every  such  paper  or .  book  printed  by  him,  and  also 
every  person  who  shall  publish  or  disperse,  or  assist  in 
publishing  or  dispersing,  either  gratis  or  for  money,  any 
printed  paper  or  book,  which  shall  have  been  printed 
after  the  expiration  of  forty  days  from  the  passing  of 
this  act,  and  on  which  the  name  and  place  of  abode  of 
the  person  printing  the  same  shall  not  be  printed  as 
aforesaid,  shall,  for  every  copy  of  such  paper  so  pub- 
lished or  dispersed  by  him,  forfeit  and  pay  the  sum  of 
20/."  It  was  contended,  that  the  statute  being  impera- 
tive, the  printer  must  print  his  name,  &c.,  and  that  the 
case  must  be  governed  by  the  same  principles  as  those 
which  had  been  applied  to  other  prohibitory  statutes ; 
and  Ribbans  v.  CricJcett  {a\  Lightfoot  v.  Tenant  (6),  Law 
V.  Hodgson  (c),  and  Langton  v.  Hughes  (d),  were  cited. 
The  Lord  Chief  Justice  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit.  A  rule  nisi  for  that  purpose 
having  been  obtained  in  last  Easter  term, 

Scarlett  and  F.  Pollock  now   shewed   cause.      The 
omission  to  insert  the  name  of  the  printer  on  the  pamph- 


(o)  1  Sot.i  PuL  264.  (c)  2  Camjib.  147.     11  £asi,  300.  &  C 

(6)  1  £0$,  i  PtU,65U  id)  1  MttuU  i  Sdw.  S99. 
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let  in  question  does  not  constitute  such  a  breach  of  the  182S. 
law  as  will  prevent  the  plaintiffi  recovering  in  this  — — - 
action.  It  is  a  well-established  rule,  that  where  an  act  agamai 
creates  a  new  offence,  by  prohibiting  what  was  lawful  be- 
fore, and  gives  a  specific  remedy  against  such  new  offence, 
that  remedy  must  be  pursued.  But  if  it  be  an  ofience 
at  common  law,  an  indictment  is  also  maintainable. 
Rex  v,  Bobinson.  (a)  And  where  newly-created  offences 
are  only  prohibited  by  the  general  prohibitory  clause  of 
an  act  of  parliament,  an  indictment  will  lie ;  but  where 
there  is  a  particular  prohibitory  clause,  specifying  only 
particular  remedies,  those  remedies  must  be  pursued. 
Rex  V.  Wright,  (b)  The  omission  to  insert  the  name 
of  the  printer  was  not  an  offence  at  common  law.  It 
was  made  so  by  a  statute  which  contains  no  general 
prohibitory  clause,  but  a  particular  clause,  which  is  not 
prohibitory,  specifying  a  particular  remedy.  It  is  not, 
therefore,  an  indictable  offence ;  and,  if  not,  it  is  not 
such  a  breach  of  a  law  as  to  operate  as  a  bar  to  a  de- 
mand otherwise  just  It  is  true  that,  in  Marchant  v. 
Evans  (r),  the  Court  of  Common  Pleas  decided  that  an 
action  could  not  be  maintained  by  a  printer  for  printing 
and  publishing  a  weekly  periodical  work,  printed  on 
stamped  paper,  and  distributed  as  newspapers,  unless 
the  printer  lodged  his  name  at  the  stamp-office  in  an 
affidavit,  or  had  his  name  and  place  of  abode  printed 
on  some  part  of  the  publication,  as  required  by  the 
38  G.  3.  c.  78.  s.  1.  In  that  statute,  however,  there  was 
a  distinct  prohibitory  clause,  without  any  specific  pe- 
nalty, and  a  separate  clause  with  a  penalty  annexed. 
In  the  39  G.  3.  there  is  no  prohibitory  clause  whatever, 

(a)  2  i7i<iT.  805.  ip)  1  Burr,  544.  (c)  8  B.  Moorct  14. 
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but  merely  a  particular  regulating  clause,  protected  by 
a  specific  penalty.  That  case,  therefore,  confirms  the 
distinction  which  has  been  laid  down  in  many  former 
cases,  between  a  prohibition  and  a  penal  enactaient.  The 
GiMtes  cited  at  the  trial  are  inapplicable  to  the  present. 
IjM  V*  Hodgson  was  decided  on  the  ground  of  fraud,  and 
the  other  three  cases  cited  werecases  of  actual  prohibition. 
In  StdUvan  v.  Greaves  (a),  Gallini  v.  Laborie  (i),  Steers 
V.  iMsklejf  (c)i  Brown  v.  Turner  (d),  Camden  v.  Ander^ 
son  (e),  Mitchell  t,  Cockbum  {f\  Booth  v.  Hodgson  {g)f 
Albert  y.  Maze  (>&),  Buck  v.  Bmk  (/),  Lqf house  v.  Whar- 
ton {k)f  Parkiti  v.  Dkk  {]L\  Webb  v.  Brook  {m\  jB^hr" 
chant  V.  Evati&  {n)j  and  Caiman  v.  Bryce^  other  an 
indictment  might  have  beed  supported  at  common  law, 
or  the  statute  in  each  particular  case  contidned  distinct 
words  of  prohibition,  or  such  as  rendered  the  contract 
null  and  void  ab  initio.  The  cases  of  TencaU  v.  El- 
Uott  (o).  Farmer  v.  Bussell  {p)f  Bobinson  v.  Bland  {g)j 
Faikney  v.  Reynmis  (r),  and  Petrie  v.  Hctnnay  (5),  are 
authorities  to  shew  that  a  defendant  is  not  allowed  upon 
aU  occasions  to  avail  himself  of  illegality  as  a  protecticm 
agiUost  a  just  demand^  even  in  transactions  in  contra- 
vention of  the  policy  of  particular  statutes.  In  Gremare 
v»  Le  Clerc  Bqzs  Valon  {t\  it  was  held,  that  a  person 
not  licensed  as  a  surgeon,  according  to  the  3  Hen*  8, 
ir*ll.,    may   recover  for  business   done    on    a  quan- 


(fl)  Park  6n  Insurance,  8. 
(6)  5  T.M.  249. 

(c)  6  T.  Ji.  61. 

(d)  7  T.  U,  650. 

(r)  1  Bo^  i  Pui,  279. 
(/)  2  //.  JiL  579. 
te)  6  T.  n.  405. 
{k)  2  £os,^' Pui.  57 1, 
(i)   1  Campb.  550, 
{k)  2Campb,  231. 


(/)  5  Taunt*  6. 
(m)  2  ^.  3/0ore,  14. 
(n)  5  /?am.^-rf.  179. 
(o)  I  Bos.  ^  Piil.  5. 
(p)  1  JB0S.  ^  Pul.  296. 
(y;  2  i?urr.  1077. 
(»)  4  ^wrr.  2069, 
(*)  5  r.  22.  419. 
(0  2  Cam^.  144. 
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turn  meruit,  the  act  aot  being  prohibitory,  but  mer^y       1822. 
penal.     The  words  of  the  act  are,  <<  no  person  ahall       -^— - 
take  upon  himself  to  exercise  physic  or  surgery,  &c.       agawt 
vithout  license,  under  penalty  of  5L  per  month."      In 
Hodgson  v«  Temple  (a),  it  was  held,  that  a  person  selling^ 
spirits  to  a  retail  dealer,  who  is  .  also  a  distiller,  which 
union  of  trade  is  prohibited  by  the  26  G.  3.  c.  73.  $.  54, 
may  recover,  although  he  knew  that  the  spirits  were  to 
be  used  in  the  distillery  ;  and  in  JoJmson  v.  Hudson  (6), 
it  was  held,  that  an  unlicensed  dealer  in  tobacco  might 
recover  in  an  action  for  tobacco   sold  and  deliyered, 
notwithstanding  the  statute  29  Geo.  S.  c.  68.  s.  70.  which 
enacts  that  every  person  who  shall  deal  in  tobacco  shall, 
before  he  shall  deal  therein,  take  out  a  license,  and  by 
5.  7.  this  license  was  to  be  renewed  yearly,  under  a  pe- 
nalty of  S(H*    The  ground  of  the  decision  in  that  case 
was,    that  there  was  no  clause  whatever  making  the 
contract  illegal,  but  that,  at  most,  it  was  a  mere  breach 
of  a   revenue  regulation,   which  was  protected  by  a 
specific  remedy.     The  three  cases  last  cited  are  strong 
authorities  in  favour  of  the  plaintiffs'^  right  to  re(X>vcr 
in  this  action :  besides,  in  this  case,  a  great  part  of  the 
plaintiffii'  demand  arises  in  respect  of  the  paper  pro- 
vided by  them  for  printing,  and  for  that,  at  all  events, 
they  are  entitled  to  recover. 

Quhiihff  contra,  was  stbpped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion,  that  the  rule^  for 
entering  a  non-suit  must  be  made  absolute.  Where 
a  statute  directs  a  particular  thing  to  be  done,  it  mu9t 
be  done.  And  if  there  be  an  omission  to  do  the 
thing  required,  it  is  not  any  excuse  that  the  party  did 

[(a)  6  Tami*  181.  (0  H  Bmi,  180. 
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.  1822«      '  not  intend  to  commit  a  fraucL    This  is  a  rale  generally 
*"""""       acted  upon  in  the  exchequer,  in  cases  arising  out  of  the 

'  BtKtLXT 

agtami        breach  of  the  revenue  laws,  by  which  particular  things 

are  directed  to  be  done  or  omitted.     The  object  of  the 

89  G.  3.  c,  79*9  manifestly  was  to  ascertain,   1st,  who 

the  printer  of  every  publication  is ;   and  2dly,  through 

*  him  to  ascertain  the  author.     The  27  sec.  of  that  statute 

'  requires,  that  every  person  who  shall  print  any  paper  or 

book,  shall  print  upon  the  first  and  last  leaves  of  such 

paper,  or  book  his  or  her  name^  (not  the  name  of  any 

employer,)  and  the  name  of  his  or  her  place  of  resi<- 

'  dence.     The  statute  therefore  contains  a  positive  direc* 

'  tion,  that  the  name  shall  be  so  printed.     Here^  that  has 

not  been  done^  and  the  omission  to  print  the  name  was 

a  direct  violation  of  the  statute.     And  I  am  of  opinion, 

'  that  a  party  cannot  be  permitted  to  sue  either  for  work 

'  and  labour  done  or  for  materials  provided,  where  the 

whole  combined  forms  one  entire  subject  matter,  made 

in  direct  violation  of  the  provisions  of  an  act  of  parlia^ 

'  ment.    The  rule  for  enterinl^  a  nonsuit  must  therefore 

'  be  made  absolute* 

Bayley  J.  The  39  6.  S.  c.  79«,  establishes  several 
regulations  for  public  purposes.  It  requires  that  certain 
acts  shall  be  done^  and  makes  it  penal  for  any  person 
to  neglect  to  do  those  acts.  The  omission  to  do 
them  is  a  direct  violation  of  the  law  :  and  a  party 
cannot  be  permitted,  in  a  court  of  law,  to  recover  for 
work  and  labour  done  in  direct  violation  of  the  law. 
Where  a  provision  is  enacted  for  public  purposes, 
I  think  that  it  niakes  no  difference  whether' the  thing 
be  prohibited  absolutely  or  only  under  a  penalty.  The 
public  have  an  interest  that  the  thing  shall  not  be 

done, 
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dooe^  Mid  the  objection  in  this  case  must  prevaB,  not       1882. 
fiur  the  sake  of  the  defendant,  but  for  that  of  the  publio.' 


:  HoLBOTD  J.  The  principle  applicable  to  the  present 
case,  is  fully  established  by  many  decided  authorities. 
There  does  not  appear  to  me  to  be  any  sound  distinction 
between  those  cases  where  a  statute  requires  a  thing  to  be 
done,  and  where  it  prohibits  it  from  being  done.  Here 
the  act  requires  the  printer's  name  to  appear  on  the 
bookf  which  is  in  effect  the  same,  as  if  it  prohibited 
him  from  printing  any  work  without  affixing  his  name 
to  it  Supposing,  however,  that  there* is  a  distinction 
between  those  cases  where  a  thing  is  prohibited  gene- 
rally,  and  where  it  is  prohibited  only  under  a  penalty, 
in  this  case  it  is  not  merely  prohibited  under  a  penalty, 
tat  here  the  act  expressly  requires,  that  the  printer's 
name  shall  be  printed,  which  is  the  same  thing  as  if  it 
had  expresily  prohibited  him  from  printing  a  work 
without  doing  so.    The  rule  therefore  must  be  absolute. 

Best  J.  Tie  distinction  between  mala  prdiibita  and 
mala  in  se  has  been  long  since  exploded.  It  was  not 
fi>unded  upon  any  sound  principle,  for  it  is  equally  un- 
fit, that  a  man  should  be  allowed  to  take  advantage  of 
what  the  law  says  he  ought  not  to  do,  whether  the 
thing  be  prohibited,  because  it  is  against  good  morals,  or 
whether  it  be  prohibited,  because  it  is  against  the  in- 
terest of  the  state.  The  object  of  the  89  G.  8.  was  to 
proyide  the  most  effectual  means  of  discovering  the 
authors  of  every  publication,  in  order  that  they  might 
be  made  answerable  for  the  contents,  and  for  that  pur- 
pose, it  has  directed,  that  all  the  parties  concerned  in 
bringing  the  publication  into  the  world,  whether  printers 

or 
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or  publishers,  shall  be  made  known.  Here^  the  prin- 
ter's name  has  not  been  printed  upon  the  publication  as 
required  by  the  act  of  parliament,  and  that  being  so, 
there  is  no  legal  contract  on  which  an  action  can  be 
founded^  inasmuch  as  the  thing  was  done  in  direct 
violation  of  the  law.  The  case  of  Marchant  v.  Evans  is 
precisely  in  point.  I  am.  of  opinion,  therefore,  that  this 
paHtphlet  having  been  sent  out  without  the  name  of  the 
printer,  he  cannot  recover  for  the  labour,  or  for  the 
jnat^ials  used  in  printing  it.  The  rule  must  therefore 
be  made  absolute. 

Rule  absolute. 


Sleat  and  Others  against  Facg. 


Ap«rceicon.     T^ECLARATION  stated,  that,  in  consideration  that 

taming  country   XJ 

banker's  notes,  the  plAintlflB,  at  the  request  of  the  defendant,  had 

of  the  value  of  r  ^  ^  -^         , 

1300^.  and  ad-    catiBcd  to  be  delivered  to  the  defendant  a  parcel,  con- 
dressed  to  their         . 
derk,  in  order    tammg  promissory  notes  tor  payment  ot  money,  country 

^i^re  of  its  bank  noV»j  and  other  notes,  of  the  valtie  of  3000/.,  and 
SlwelSl  to*tbe  certain  promissory  notes  by  the  plaintifft,  for  the  pay- 
ST^S^w'ir'  ™^^  ^^  money  on  demand  to  the  bearer  thereof,  to  be 
»«•  "^^b  *^  ^  finrwarded  by  defendant  for  plaintiffs,  towards  Christ- 
mail  coach,  and  ^^cky  in  the  countv  of  HontSy  for  a  certain  reward  to 

was  accepted 

by  him  to  be      defendant  in  that  behalf,  defendant  undertook  to  forward 

90  carried. 

The  parcel  was  such  parcel  tOwards   Ckrtsfchurchy   by  a  certain  coach 

ferent  coach,      Called  T^e  Pool  Mail,     Breach,  that  defendant  did  not 

iSie  wiera  fOTwafd  the  parcel  by  the  Pool  liiail,  but,  on  the  con- 
had  prefUmsly 

given  nodee 

that  they  would  not  be  aoslverable  for  any  parcel  aboTO  SI.  in  value,  if  lost  or  damaged, 
unless  an  insurance  were  paid.  No  insurance  havine  been  paid  in  this  case,  Held,  not- 
withstanding that  ih^  csnitr  was  respomibie  for  the  loss. 
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traiyt  cuaied  the  parcel  to  be  sont  by  a  pertain  otlmv        1892. 
ooeofa}  whereby  the  parcel   and  contents  wer^  loti  to 

Slxav 

plifiiTtiffl      VlesLj  non-assumpsit.     At  the  trialf    before       yp^ 
JiboU  C.  J.,  at  the  London  sittings  afler  last  ffilarg 
term,  the  roUowing  appeared  to  be  the  bets  of  the  case. 
The  plaintiffi  were  bankers,  resident  at  ChrisUburch^  in 
th^  pounty  of  Hants,  and  issued  promissory  notes^  pdjr- 
able  at  thsir  agents'  in  London^  Messrs.  Ifogers^  Tmgood 
aad  Co.     Tb$  latter,  for  a  con$id^able  time,  had  been 
in  the  b^bit  of  sending^  on  the  first  of  every  month*  it 
parcel^  cp^litainiDg  a  large  quantity  c^  notes^  paid  \:if 
tb^m  on  acfouut  of  the  plalntifis  during  the  preceding 
monthy  addi:essed  to  Mr.  Angier^  Christckurch,  Hanf^ 
he  then  being  the  head  dark  in  the  plaintiff'  banking 
hpuse.     These  parcels  were  sent  to  the  office  of  the  d.ep- 
£sndai|t,  at  the  Bdi  and  Crown^  JSoLborUf  lor  the  purpose 
of  being  forwarde4  by  them  to  Ckf-Utchurch,  by  t|ie  Pod 
maili  and  were  not  insured  as  parcels  of  va)ue.    On  the 
1st  DeeanboTp  1830,  BqgerSy  TavogoQd  and  Cp.  dditered 
at  the  office  of  the  defendants   in  Hof^otnp  a  browB 
paper  parcel^  containing  notes  of  the  plajptiiF  to  tbp 
anoount  of  13002.    It  was  addressed   to    '^  B,  Angiar, 
Christdiurch^  Hants^  per  m^l,"    and   the  defendant's 
book-k^qper  booked  it  to  go  by  the  mail.     It  was  ip 
fifta  sent  by  a  Sotdhampion  light  coach)  which  went  from 
the  same  office  at  half  past  four  in  the  evening.    It 
was  the  pinctice  at  the  office  to  send  all  parcels  ad- 
dressed to  CkrisUkurckj  which  arrived  at  the  office  before 
that  hour,  by  the  light  coach,  and  the  defendfnits  had 
so  sent)  for  several  preceding  months^  the  parcels  which 
had  been  addressed  to  Mr.  Angier,  and  which  had  been 
directed  to    go  by  the  mail     The  SoiUhampton  light 
coach  lei^  the  inn  in  Holbom  at  half  past  four  *,  it  stop- 
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]  822.        ped  for  supper  and  other  purposesl  on  the  road ;  and  at 
Southampton  the  parcels  are  taken  out  to  be  ready  when 
the  mail  arrives.     The  mail  leaves  the  Bell  and  Crown 
in  Holbom  at  half  past  seven  in  the  evening,  and  ar- 
rives at  Southampton  about   twenty  minutes  after   th^ 
light  coach,  and  then  any  parcels  coming  by  the  other 
coach,  addressed  to  Chrtstchurchj  are  put  into  the  mail, 
and  forwarded  to  Ringwood,  where  such   parcels  are 
then  put   into   a   mail-cart,   and   conveyed   to  Christ" 
church*     Neither  of  these  coaches  went  the  whole  way 
from  London  to  Christchurch.   The  price  of  the  carriage 
of  such  parcels  was  the  same  by  both  coaches.     It  ap- 
peared that  the  defendant  had  given  notice  that  he  would 
not  be  answerable  for  any  article  exceeding  5L  value,  if 
lost,  stolen,  or  damaged,  unless  the  article  were  insured ; 
and  the  plaintifis  were  cognizant  of  that  notice.    Where 
an  article  was  insured  as  a  parcel  of  value,  it  was  the 
practice  in  the  defendant's  office  to  platee  it  while  there 
in  an  iron  chest,  and  upon  loading  the  coach,  to  place 
it  in  the  boot  of  the  coach,  with  the  heavy  luggage  over 
it,  so  as  that  it  could  not  be  taken  out  without  removing 
^  the   superincumbent  articles.     The  parcel  in  question 
not  having  been  insured  as  a  parcel  of  value,  was  placed 
under  the  seat  in  the  inside  of  the  coach,  and  was  lost. 
The  defendant's  book-keeper  stated  that  he  had  always 
supposed  the  parcels  sent  to  the  plaintiffs  to  contain  some 
monthly  publication.     On  that  day  on  which  the  parcel 
in  question  was  lost,  a  person  who  booked  himself  late 
in  the  evening,  in  the  name  of  Jones,  for  Southampton^ 
as  an  inside  passenger,  and  who  was  present  when  the 
coach  was  loading,  and  heard  the  names  of  the  persons 
to  whom  the  different  parcels  were  addressed  called 
over,  went  by  the  coach  as  far  as  Famham,  saying  that 
he  meant  to  sleep  there,  but|  upon  enquiry,  no  inform- 
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adon  could  afterwards  be  obtained  there  respecting  hioiy  18i2. 
and  there  was  very  little  doubt  that  he  was  the  person  — 
who  had  stolen  the  parcel.  On  the  following  mornings  ^P***^ 
some  of  the  notes,  to  the  amount  of  1050/.,  were  pre- 
sented for  payment  at  Messrs.  Rc^ers^  Tofoogood  and 
G>.,  and  paid.  The  defendant,  JV.  G.  Rogers  and 
C.  Blayne^  were  the  proprietors  of  the  Pod  mail ;  the 
defendant  and  two  other  different  persons  were  the  pro- 
prietors of  the  Southampton  light  coach.  Upon  these 
facts  the  Lord  Chief  Justice,  was  of  opinion,  that  if 
there  had  been  a  mail-coach  travelling  the  whole  way 
{torn  London  to  Christckurchj  the  plaintiffs  would  have 
been  entitled  to  recover ;  but  the  fact  being  otherwise^ 
he  left  it  to  the  jury  to  consider  whether  the  risk  was 
increased  by  sending  the  parcel  by  the  light^coach 
instead  of  the  mail ;  telling  them,  if  they  were  of  opi- 
nion that  the  risk  of  loss  was  increased  by  sending  the 
parcel  by  the  substituted  mode  of  conveyance,  they 
should  then  find  their  verdict  for  the  plaintiffs.  A  ver- 
dict was  found  for  the  plaintiffs  for  1050/.  A  rule 
nisi  having  been  obtained  in  last  Michaelmas  term  .for 
a  new  trial,  on  the  ground  that  the  carrier  was  in  this 
case  protected  by  the  terms  of  his  notice,  the  parcel 
not  having  been  insured. 

Scalrletij  Marryatj  and  F.  Pollock^  now  shewed  cause« 
The  defendant  is  not  protected  by  his  notice;  for 
this  IS  a  case  not  of  negligence  in  the  course  of  the  per- 
forming contract,  but  of  non-performance  of  the  con- 
tract. The  defendant  contracted  to  send  by  one  coach, 
and  in  fact  he  sent  by  another.  If  a  purchaser. of 
goods  directs  the  vendor  to  send  them  by  a  particular 
ship,  and  he  sends  them  by  another,  and  they  are  lost, 

the 
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ltti2.  dM  wktor  ifouM  dearly  be  responsible.  Here  too^ 
"""""^  Ike  jury  have  fotmd  that  the  risk  was  increased  by  the 
tm^Hl  difcndftnt  having  sent  the  parcel  by  the  light  coach 
iMlfad  of  the  mail.  The  want  of  notice  to  the  carrier 
of  the  valve  of  the  fMurcd,  might  possibly  hav-e  been  aa 
answer  to  this  action,  if  the  parcel  had  beoi  sent  by  the 
Bool  mail,  and  lost  in  the  course  of  conveyance. 

lAttkdale  and  P&rJce^  contr^  No  notice  having  been 
given  to  the  defendant  of  die  value  of  the  parcel,  he 
is  discharged  firom  liability  by  the  stipuladon  in  his 
notice,  that  he  vill  not  be  answerable  for  any  goods 
above  a  certain  value  unless  insured.  In  Baison  v. 
Dmiffoan  {a\  it  was  held,  that  any  un^r  ooncealmait  of 
die  valoe  of  the  parcel  by  the  party  sending  it  dis« 
charges  the'*  qarrier,  and  Bayky  J,  there  says,  <<that 
the  holding  out  as  an  ordinary  risk,  what  is  really  an 
extraordinary  one,  is  a  legal  fraud."  In  this  case^  the 
notes  were  inclosed  in  a  brown  paper  parcel,  and  ad- 
dressed to  a  derk  of  the  plaintifis,  for  the  very  purpose 
of  concealing  the  nature  of  the  contents  from  third 
persons,  but  the  defendant  was  dicreby  also  dec«ved, 
aad  was  induced  to  consider  it  as  a  parcel  of  no  value, 
and  to  place  it  in  a  part  of  the  coach  where  parcels  of 
little  value  are  usually  placed.  It  is  true«  that  the  de- 
fendant undertook  to  carry  this  parcel  by  the  Pool  mail, 
but  that  spedal  undertaking  cannot  vary  the  conse- 
quences of  any  breadi  of  the  contract.  The  defendant 
enters  into  the  contract  to  carry  by  a  particular  con* 
veyance,  on  the  condition  only,  that  the  party  shall  deal 
fldrly,  and  not  commii  any  firaud.    In  BaUon  v.  Dofiaoatty 

(a)  4^,  ^^.21. 

there 
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there  was  a  mere  omission  on  the  part  of  the  plaintifi^ 
to  give  the  carrier  notice  of  the  value  of  the  parcel;  bera 
there  is  an  additional  circumstance,  the  parcel  is  ad- 
dressed  to  »  clerk  of  the  plaintiffs,  for  the  very  purpose 
of  concealkig  the  nature  of  its  contents,  and  that  was  m 
finand  upon  the  defendant,  and  nullified  the  contract. 
In  Nicholson  v.  Willan  (a),  the  defendants,  who  were  pro* 
prietors  of  a  mail  and  heavy  coach,  contracted  to  send 
a  pared  by  the  mail ;  it  was  booked  for  the  heavy  coach, 
and  it  was  lost  Tliey  were  held  not  to  be  liable  for 
the  loss. 


Slxat 


Abbott  C.  J.  I  am  of  opinion,  that  there  is  bo 
ground  for  disturbing  this  yerdict*  I  cannot  say  that 
the  non-commonication  of  the  contents  of  the  parcel  to 
the  carrier,  and  the  directing  of  it  to  a  clerk  of  the 
plaintiff  for  the  purpose  of  concealing  its  contents,  was 
such  a  fraud  npon  the  carrier  as  to  make  his  contract 
null  and  void.  It  has  been  held,  indeed,  that  a  ^laim 
tiff  shall  not  be  allowed  to  compldn  of  a  negligent  ptf- 
formance  of  the  contract  by  the  carrier,  where  that  neg- 
ligence baa  heeS  occasioned  by  the  plaintiff  V  own  act, 
vis.  by  his  treating  the  parcel  as  a  thing  of  no  value* 
This,  however,  is  not  the  case  of  the  negligent  perform* 
anoe  of  the  contract,  but  of  a  refusal  altogether  to  per« 
form  it,  for  the  defendant  did  not  send  the  pared  by  the 
Pool  Mail  as  he  had  contracted  to  do.  This  forma  a 
material  disUtiction  between  this  case  and  that  of  BjatsoB 
V.  Dofiaoan.  Besides,  in  this  case,  the  jury  have  ex* 
pressly  found,  that  by  the  substituted  mode  of  coiii* 
veyance^  the^  property  was  exposed  to  greater  risk  than 
it  would  have  been,  had  it  been  sent  by  the  mode  elected 

(a)  5  Mast,  507. 

by 
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1822,       by  the  plain tifi.     For  these  reasons,  I  think  that  the 
rale  for  a  new  trial  must  be  discharged. 


Slkat 

ttgOIHti 

Faoo. 


Baylet  J.     In  Batson  v.  Doncwanj  the  veiy  ground 
of  action   against   the   carriers   was   a  negligent  per- 
formance  of  their   duty,   and    it  was   held,   that  the 
plaintiff  in  that  case  could  not  make  that  negligence  a 
ground  of  action,  because  he  had  superinduced  it  by 
his  own  neglect,  in  not  communicating  the  value  of  the 
parcel  to  the  defendants.     If  that  had  been  done,  they 
would  probably  have  placed  it  in  a  more  secure  part  of 
the  coach.     In  that  case,  the  carriers  in  performance  of 
their  contract  placed   the  parcel  in  the  coach,  and  the 
foundation  of  the  charge  against  them  was  mere  n^li- 
genoe  in  the  course  of  performing  their  contract.     This 
is  a  case  not  merely  of  negligence,  but  of  misfeazance ; 
for  the  defendant  received  the  pared  for  the  purpose 
of  conveying  it  by    the  Pool  Mail^  [of  which   he  was 
a  proprietor.      He,    however,    divests   himself  of  his 
charge,  and  sends  it  by  another  conveyance^  of  which 
all    the    same  persons   were    not  proprietoi:s.       The 
defendant,  therefore,  did  not  carry  it  in  pursuance  of 
his  contract,  but  substituted  a   different  carrier,   and 
that  being  so,  this  case  is  governed  by  the  decision  of 
the  Court  in. Gam^  v.    WiUan.  (a)      If  the  defendant 
had  sent  the  parcel  by  the  mail  in  pursuance  of  his  con-^ 
tract,  I  should  have  been  of  opinion,  that  under  the 
circumstances   of  the  case,  he  would  not  have   been 
liable  for   the  loss.     But  having  sent  it  by  a  different 
mode  of  conveyance,    I   am   of    opinion   that   he    is 
liable^   and  consequently,  that  this  rule  must  be  dis« 
charged, 

(a)  Amty  55, 

HoLROTO 
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HoLROTD  J.  I  am  also  o£  opinion,  that  in  this  case  i  g22« 
there  ought  not  to  l>e  a  new  trial.  The  question  is, 
whether  the  carrier  is  protected  from  the  loss  in  ques- 
tion by  the  terms  of  his  notice.  I  think,  that  in  cases 
of  misfeftzance  a  carrier  is  not  thereby  exempted  from 
loss.  This  is  clearly  a  case  of  misfeazance.  It  is  not 
mere  nq|;lect  in  the  course  of  performing  the  contract, 
but  an  absolute  refusal  by  the  defendant  to  execute  the 
engagement  entered  into  by  him ;  for  here  he  contracted 
to  send  by  one  conveyance,  the  proprietors  of  which 
would  be  responsible  in  case  of  loss,  and  he  sends  by 
another  owned  by  different  proprietors.  This,  therefore, 
is  not  a  mer^breach  in  the  mode  of  performance,  but  is 
in  direct  contravention  of  his  contract,  and  therefore  a 
direct  misfeazance.  The  plaintiffs  in  this  case  might 
have  declared,  that  they  having  delivered  to  the  de-^ 
fendant  a  parcel  for  a  ptirticular  purpose,  he,  by  a 
direct  misfeazance^  converted  it  to  a  different  purpose, 
and  a  eoiait  in  trover  might  have  been  joined.  '  I  en« 
tertain^  scmie  doubts  in  the  course  of  the  argument, 
whether  assumpsit  was  the  proper  form  of  action,  on 
the  gronnd,  that  the  concealing  from  the  defendant  the 
value  of  the  parcel,  might  be  considered  such  a  fraud 
on  the  part  of  the  plaintifis,  as  to  annul  the  contract 
altoigether,  and  then  the  party  must  have  had  recourse 
to  his  remedy  for  the  misfeazance.  But,  upon  fiirther 
ooi]siderati<M,  I  am  of  opinion,  that  the  contract  was 
not  rendered  wholly  void  by  that  act  of  the  plaintifis. 
For  it  appeared  that  the  defendant  would  have  sent 
the  parcel  by  the  same  coach,  even  if  the  plaintiffs  had 
described  it  as  a  parcel  of  value,  inasmuch  as  all  parcels 
spnt  to  the  office  before  a  certain  hour,  were  forwarded 
by  that  coach :  and,  therefore^  the  concealment  of  the 
viln^  was  not  the  cause  of  the  non-performance  of  the 

Vol.  V,  A  a  *  contract, 
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0ODtract|  in  which  respctct  this  case  is  distinguishable 
from  Batson  v.  Donovaum  There  the  foundation  of  the 
§ctipn  was»  the  negligence  of  the  carriers  in  the  course  of 
performing  the  contract ;  here,  the  ground  of  action  is 
an  absolute  refusal  to  perform  the  contract  For  these 
reasons,  I  am  of  opinion,  that  the  plaintiffs  in  this  cas^ 
are  entitled  to  recover,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 


Best  J.  I  had  the  misfortune  to  differ  from  the  rest 
of  the  court  in  Batsoti  v.  Donaoan^  and  the  opinion  1 
delivered  in  that  case  continues  unaltered.  The  only 
circumstance  from  which  fraud  is  attempted  to  be  in- 
ferred in  this  case,  is,  that  the  parcel  was  directed  to 
Mr*  Angieti  (who  was  not  the  owner,)  in  order  that  it 
might  not  be  known  to  be  a  banker's  parcel.  That, 
however,  is  not  a  circumstance  which  affords  such 
evidence  of  fraud  as  to  avoid  the  contract;  there  must  be 
a  positive  fraud.  Here  there  is  a  mere  concealment, 
which  does  not  amount  to  fraud.  For  these  reasons,  I  am 

of  opinion,  that  the  plaintiffs  are  entitled  to  recover,  and 

« 

that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


A  carrier  had 
given  notice 
that  all  goods 
would  be  8ub- 


Wright  against  Snell  and  Others. 

A  SSUMPSIT  for  money  had  and  received.     Plea, 

gesieral  issue.     At  the  trial,  at  the  London  sittings 

jecttoalien,     after  AficAo^ma^  term,   1820,  the  jury  found  a  verdict 

not  only  for  the 

ii«ight  of  the  particular  goods,  but  also  fbr  any  general  balance  due  ftom  their  respectfre 
owners.  Goods  having  been  sent  by  the  carrier  addressed  to  the  order  of  J.  S-  a  mere 
factor :  Held,  that  the  carrier  had,  not  as  against  the  real  ofi*ner,  any  Hen  for  the  balance  due 
fnxa  J.  S,  Query,  whether,  if  the  notice  had  been,  that  all  goods,  to  whomsoever  beloftging, 
should  be  subject  Co  a  lien  for  any  general  balance  that  may  be  due  ft-om  the  persons  to 
whom  they  are  >ddressw1|  he  would  hare  anj  right  to  retain  the  goods  fgr  tha  bakoca  diM 
ftxm  J»  S* 

for 


^ 
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fer  the  plmfitiff  for  58/ ,  ftubjcet  to  the  opinion  of  th«       ISM. 
CSalirt  on  the  fbllowing  case :  ^ 

The  plaintiff,  a  manhfacturer  of  earthenware  iti  ^^ 
SUiffbriMhirij  had  forwarded  by  the  defendants,  who 
were  cai^ien  from  thence  to  London^  SO  crater  of 
MHhenware,  on  20th  May,  1 890,  and  20  crates  on  the 
9th  Jb^,  1890,  addressed  to  the  order  of  E.  Bobifison^ 
who  had  no  interest  in  the  goods,  except  as  comihission- 
agent.  The  charge  due  for  carriage  on  the  two  parcels 
amounted  to  $6L  li.  4d.  Rahimon  was  a  person  who 
acted  as  agent  in  London  to  procure  orders  for  goods 
from  the  plaintiff  and  other  manufacturers  in  Siaffbrdr 
shire.  On  the  SOth  3fay,  he  was  indebted  to  the  defend-* 
ants  in  the  turn  of  58/«  for  the  carriage  of  other  goods, 
no  part  of  which  belonged  to  the  plaintiff.  The  plain- 
tiff having  applied  to  the  defendants  to  deliver  the  goods 
in  London^  the  latter  refused  to  do  so,  without  an  order 
in  writing  from  Robinson^  and  without  being  paid  the 
whole  balance  due  to  them  from  Robinson^  including 
the  abore  som  of  58/. ;  and  the  plaintiffs,  in  order  to 
obtain  possession  of  the  goods,  agreed,  under  protesti 
to  permit  the  defendants  to  receive  the  sum  of  907/.) 
being  the  price  to  be  paid  for  the  goods  by  the  pur- 
chasers in  London.  The  defendants  accordingly  tfh 
ceived  that  sum;  and,  after  deducting  the  sum  of 
56L  \s.  4id,j  which  was  not  disputed,  and  also  the  sum  of 
5t/.,  upon  which  the  question  arose,  paid  over  the 
balance^  amounting  to  92L  Ss.  to  the  plaintiflb*  It 
appeared  that,  between  September^  1819,  and  February^ 
1821,  the  defendants  had  delivered  to  the  plaintiff 
a  printed  freight-bill,  in  which  they  stated  ^^  that  all 
goods  would  be  considered  subject  to  a  lien,  not  only  for 
the  freight  of  such  particular  goods,  but  also  for  any 

A  a  2  general 
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1 822.        general  balance  due  from  their  respective  owners,"  and 
^  subsequently   to   the    present  dispute,    the    defendants 

t^aimt  delivered  to  the  plaintiff  other  freight  bills,  by  which  they 
stipulated  "  that  all  goods,  from  whomsoever  received, 
or  to  whomsoever  belonging,  should  be  subject  to  a  lien, 
not  only  for  the  freight  of  the  particular  goods,  but  also 
for  any  general  balance  that  may  be  due  from  the  person 
to  whom  they  are  consigned  or  addressed." 

Campbellf  for  the  plaintiff,  was  stopped  by^the  Court. 

Chittyi  for  the  defendants.  ^  By  the  terms  of  the 
freight  note,  ^^  all  goods  are  to  be  considered  subject  to 
a  lien,  not  only  for  the  freight  of  the  particular  goods, 
but  also  for  any  general  balance  due  from  their  respec- 
tive owners."  The  goods  here  were  consigned  to 
Robinson^s  order;  he, therefore,  although  in  reality  a 
factor,  had  the  apparent  ownership  with  the  consent 
of  the  true  owner.  Now,  if  an  agent  be  permitted  to 
deal  as  if  he  were  a  principal,'  the  party  dealing  with 
him,  and  ignorant  of  his  representative  character,  is 
entitled  to  the  same  right  against  him  as  if  he  were  in 
fact  the  principal.  Thus  he  may  set  off  against  a  de- 
mand from  the  principal,  a  debt  due  from  the  factor  to 
himself.     George  v.  Claggett.  (a.) 

Abbott  C.  J.  Where  goods  are  consigned  to  A.  J?, 
or  order,  the  carrier  has  a  right  to  consider  A.  B.  as 
the  owner  of  the  goods  for  the  purpose  of  delivery,  but 
not  for  the  collateral  purpose  of  creating  a  lien  on  the 
goods,  as  against  the  owner,  in  respect  of  a  general 

(a)  7  r.  R.  S59. 
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balance  dae  from  the  consignee;  nor  will  any  prejudice 
arise  to  the  carrier  from  our  holding  this  to  be  the  law, 
for  he  need  not  deliver  the  goods  in  any  case  till  the 
price  of  the  carriage  for  them  is  paid.  I  think,  there- 
fore, that  in  this  case,  the  defendants  had  no  lien  for 
the  sum  of  58/.,  and  that  the  plaintiff  is  entitled  to  our 
judgment. 


1822. 


agabui 

SVBLL. 


Batlkt  J.  The  foundation  of  the  lien  claimed,  is 
that  the  carriers  bad  given  notice  that  all  goods  should 
be  considered  subject  to  a  lien,  not  only  for  the  freight 
of  the  particular  goods,  but  also  for  any  general  balance 
due  from  the  respective  owners.  Now,  perhaps,  as 
between  the  real  owner  of  the  goods  and  the  carriers, 
that  may  be  a  binding  bargain  ;  the  real  owner  however 
in  this  case  is  not  Robinson^  the  consignee,  from  whom 
the  debt  is  due  he  defendants,  but  the  plaintiff,  who  is 
a  perfect  stranger  to  that  debt.  It  has  been  argued,  that 
the  carrier  was  induced  to  believe  Robinson  to  be  the  real 
owner  by  the  act  of  the  plaintiff,  who  had  consigned 
the  goods  to  the  order  of  Bobirtson.  In  the  ordi- 
nary course  of  trade,  however,  goods  are  consigned 
to  a  man,  either  on  his  own  account,  or  in  the  cha- 
racter of  factor.  There  was  nothing  in  the  manner  in 
which  these  goods  were  consigned  to  Robinson  to  induce 
the  carrier  to  believe  that  they  were  consigned  to  him 
on  his  own  account,  and  as  his  own  property,  rather 
than  in  his  character  of  factor ;  and  if  they  were  con* 
signed  to  him  in  that  character,  it  would  be  most  unjust 
to  allow  the  carrier  this  lien.  For  it  would  follow,  that 
if  goods  to  the  amount  of  5000/.,  the  carriage  of  which 
amounted  to  10/.  only,  be  sent  to  a  factor,  he  at  that 
time  being  indebted  to  the  carrier  in  1000/.,  the  latter 

A  a  3  would 
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1832«       would  have  a  right  to  keep  those  goods  until  he  were 
-^  paid  the  whole  6um  due  to  him  from  the  factor.     That 

■jj**!*       would  however  be  most  unjust,   and,  ip   my  opinion, 
contrary  to  law. 

HoLROYD  J.  I  am  of  opinion,  that  the  mere  act  of 
consigning  goods  to  another  cannot  give  to  a  third  per- 
son any  right  to  retain  the  goods  of  the  consignor  until 
the  payment  of  the  debt  of  the  consignee.  The  case  of 
George  v.  Claggett  differs  materially  from  the  present ; 
there  the  goods  were  consigned  to  a  factor,  who  carried 
on  business  also  on  his  own  account,  and  he  sold,  acting 
under  the  authority  given  to  him,  but  in  his  own  name ; 
and  it  was  held  that  the  purchaser  of  the  goods  had  a 
rjght  to  set  off,  in  an  action  brought  by  the  principal, 
the  debt  due  from  the  factor.  It  is  clear,  that  the 
mere  possession  of  the  factor  does  not  give  him  a  title 
to  deal  with  the  goods  beyond  the  authority  given  to 
him:. he  may  sell,  but  he  cannot  pledge.  Now,  if  he 
co\^ld  not  pledge  these  goods  to  the  carrier,  as  a  security 
for  his  debt,  by  any  subsequent  agreement,  how  can  he 
do  it  in  this  case,  in  consequence  of  any.  prior  express 
or  implied  agreement.  I  am  of  opinion,  that  he  cannot, 
by  any  agreement,  either  express}  or  implied  from  his 
course  of  dealing,  subject  the  property  of  his  consignor 
and  employer  to  the  payment  of  his  own  debts:  nor  can 
he  authorise  these  defendants  to  retain  the  goods  as  a 
pledge  and  security  for  the  money  owing  by  him. 

Best  J.  I  am  of  the  same  opinion.  The  cases  in 
which  a  piirty,  dealing  with  a  factor  who  does  not,  at  the 
time  of  sale,  disclose  the  name  of  his  principal,  has  been 
idlowed  to  set  off  a  debt  due  to  him  from  the  factor,  in 

an 
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an  action  brought  by  the  principal,  do  not  apply  to  the        iBH* 

present  question.    Those  cases  proceeded  on  the  ground, 

that  the  owner  of  the  goods  had  allowed  the  factor  to  as-        njabut 

sume  the  character  of  owner»  and  thereby  induced  others 

to  advance  him  money.  That  doctrine  has  no  application 

to  this  caiie^  because  carriers  are  not  in  the  habit  of  ad- 

vadcidg  monfy  to  the  consignees  of  goods.    They  have 

il  in  theit  power  to  exact  payment  upon  their  delivery, 

6ui  ^en  slipposing  that  these  goods,  instead  of  being 

addressed  to  a  factor,  had  beeh  addressed  to  the  real 

purchaser^  the  carrier  would  have  no  right  to  say,  if 

the  bargidn  Was  rescinded,  i^ither  from  the  inability  of 

thb  {mrehaser  to  pay,  or  his  refusal  tb  complete  the 

bargniti^  th^t  the  original  owner  of  the  goods  should  not 

bikve  them  bilck  without  paying  all  that  might  be  due 

ftt)m  the  propo^  vendee.    I  should  doubt,  if  any  form 

^  words  vrcmld  be  sufficient  to  establish  a  liability  of 

that  sort    It  i^  however,  sufficient,  in  this  case,  to  say, 

that  the  plaintiff  is  the  owner  of  the  gdbds,  and  tlier^ 

belA^  nothing  due  irom  him  to  the  carriers,  the  words  of 

the  notice  do  not  impose  any  liability  upbn  him.   If  any 

question  should  arise  that.  fiiUs  within  the  terms  of  the 

ootiee  last  given,  it  wbuld  be  very  fit  to  consider  whethet 

it  carrier  can  make  so  unjust  a  regulation  as  is  there 

attempted.     For  the  reasons  already  given,  I  am  of 

opinion  that  the  plaintiff  is  entitled  to  the  judgment  of 

the  CSontt. 

Judgment  for  the  plaintiff. 


A»  i 
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Mainwaring,  Baronet,  against  Giles. 

An  action  at  T^ECLARATION  stated,  that  the  plaintiflF,  before 
will  not  lie  for  and  at  the  time,  &c.  was  and  thence,  until,  &c. 

distiirbinff 

another  in  the  bad  been,  and  still  was  lawfully  possessed  of  a  certain 
pew,  unless  the  messuage.  With  the  appurtenances,  situate  in  the  parish 
to  a  hou«*in  ^^  Bosthern,  in  the  county  palatine  of  Chester^  and  therc- 
the  parish.         j^^  during  all  the  time  aforesaid,  inhabited,  and  still 

did  inhabit  with  his  family,  and  by  reason  thereof, 
until,  &c«  of  right  ought  to  have  had,  for  himself  and  his 
family  inhabiting  in  the  said  messuage,  with  the  appur- 
tenances, the  use  and  benefit  of  a  certain  pew  in  the 
parochial  chapel  of  Over  Peaver^  situate  in  the  parish 
aforesaid,  to  hear  and  attend  divine  service  celebrated 
therein,  as  to  the  said  messuage  appertaining.  And 
that  defendant  disturbed  him  in  the  enjoyment  of  the 
pew.  Whereby,  &c.  In  the  second  count,  the  plaintiff 
after  alleging  his  possession,  &c.  as  in  the  first  count, 
claimed  the  right,  privilege,  and  liberty  of  sitting  in 
tljUe  pew,  as  to  the  messuage  belonging  and  appertaining 
y^U  &c.  The  third  count  stated,  that  the  said  plaintiff, 
before  and  at  the  time^  &c.  was  and  thence  until,  &c 
continued,  and  still  was  lawfully  possessed  and  entitled 
to  the  use  and  benefit  of  a  certain  other  pew  in  a 
certain  chapel,  in  the  parish  and  county  aforesaid,  to 
hear  and  attend  divine  service  celebrated  therein,  yet, 
&€•  PUa  the  general  issue.  The  cause  was  tried  at 
tlie  last  Summer  assizes  for  the  county  of  Chester.  The 
plaintiff  gave  in  evidence  an  instrument  under  the  seal 
of  the  chancellor  of  the  diocese  of  Chester^  by  which, 

after 
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after  redting  that  there  was  a  certain  cause  or  business  of       1 SM. 
assigning  and  confirming  the  taking  down  and  rebuilding  "    « 

the  chapel  of  Ooer  Peaoer^  in  the  county  and  diocese  of      a^cmut 
Chestgr^  with  a  gallery,  and  with  convenient  pews  or  seats, 
as  well  in  the  body  of  the  said  chapel,  as  in  the  said 
gallery;  and  that,  at  a  vestry  meeting  held  April  19th, 
1812,  pursuant   to  public  notice,  it  was  unanimously 
resolved  by  the  persons  present,  that  three  individuals 
be  appointed  to  allot  and  appropriate  the  several  pews 
or  seats  in  the  body  of  the  said  chapel,  and  also  in  the 
gallery,  to  and  amongst  such  of  the  inhabitants  or  land- 
owners within  the  said  chapelry,  who  had,  or  should 
subscribe  towards  defraying  the  expences  of  the  said 
gallery  and  new  pews;    the  bishop  decreed  a  faculty 
commission   and  authority  to  the  individuals  so  ap- 
pointed by  the  vestry,   and  assigned    and  confirmed 
unto  them,  to  allot  and  appropriate  the  several  pews  or 
seats  in  the  body  of  the  said  chapel,  and  also  in  the  said 
gallery,  to  and  amongst  such  of  the  inhabitants  or  land- 
owners within  the  said  chapelry,  who  had,  or  should 
subscribe  towards  defraying  the  expences  of  the  said 
gall^  and  new  pews ;  the  right  and  jurisdiction  of  the 
ordinary,  nevertheless,  in  the  said  gallery,  and  also  in 
the  pews  or  seats  therein,  and  the  power  to  approve 
or  disapprove  of  the  future  disposition  thereof,  as  firom 
time  to  time  shall  to  him  seem  expedient,  being  at  all 
times  teved  and  reserved.     The  plaintiff  then  gave  in 
evidence  an  award  made  by  the  three  commissioners,  in 
which  one  pew  was  allotted  to  the  plaintiff,  expressly  in 
respect  of  the  mansion  house  in  his  own  occupation,  and 
four  other  pews,  including  the  pew  in  question,  were  also 
allotted  to  the  plaintiff,  but  without  specifying  any  par- 
ticnlar  measoages,  iii  respect  of  which  they  were  so 

allotted. 
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1^22.       allotted.     The  plaintiff  was  proved  to  be  the  owner  of 
■^""^        other  farms  in  the  township,  in  addition  to  tlie  lands  be- 

JjfAIMWAllIVO 

«  i^nd  longing  to  the  mansion-house  in  which  he  resided*  The 
disturbance  of  the  right  was  fully  proved,  and  the  jury 
found  a  general  verdict  for  the  plaintiff,  damages  10^ 

D*  F.  Jo?ies,  in  last  Michaelmas  term,  obtained  a  rule 
nisi  for  a  new  triali  on  the  ground,  that  the  document, 
AS  given  in  evidence^  was  in  fact  merely  a  commission 
for  tiie  purpose  of  informing  the  conscience  of  the 
bishop,  with  a  view  to  his  subsequently  granting  dif- 
ferent faculties  for  the  several  pews,  and  was  not  itself  a 
Acuity.  This  in^rument  only  delegated  a  right  to  the 
commissioners  of  allotting  conditionally  the  pews  to 
different  persons,  reserving  expressly  the  right  of  ap- 
proval, and  of  subsequently  disposing  of  the  seats  to  the 
ordinary  ^  now  a  faculty  should  at  once  have  allotted  to 
the  plaintiff  the  pew  in  question. 

But  even  su|^K>sing  the  document  to  1)6  a  faculty,  it 
was  invalid,  foi  the  allotments  were  to  be  in  respect  of 
subscriptions  towards  the  repairs  of  tlie  chapel,  instead  of 
being  in  respect  of  the  inhabitancy  of  messuages  within 
the  township,  {a)  It  should,  also,  to  be  valid,  have 
specified  the  particular  messuage  to  which  the  pew  was 
annexed.  Rogers  v.  Brooks,  {b)  Nor  could  the  award  be 
coupled  with  it,  for  it  did  not  appear  that  the  bishop  had 
ever  approved  of  such  award.  Besides,  even  supposing 
it  could  be  so  coupled,  still  it  did  not  allot  the  pew  in 
respect  of  any  particular  messuage,  of  which  the  grantee 
was  the  inhabitant.  Stocks  v.  Booth,  (c)  In  the  third 
place  the  plaintiff  ought   to   have  proved5   upon  the 

(•}  1  ium.  Eedn.  Law,  S€0.      (h)  I  T.  fi.  431.      (c)  1  7.  ft.  428 

trial. 
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trials  the  fact  of  his  being  the  occupier  of  a  partieulir  18f2« 
messuage^  and  to  have  connected  the  pew  with  that  """" 
messuage.  And  he  cited  fValsofi's  Clergymaris  Lam^  ttg^iiimi 
p.  39.  May  v.  Gilbert  {a\  Brabin  v.  Tradum  (i),  Gib- 
son^ s  Codex^  197,  S.,  Kenrick  v.  Taylor  {c\  Griffith  v. 
Matthews  {d)^  Stocks  v.  Booth  (e),  i  Bwti's  JScdesiastiaU 
Lawy  333,  Corveri's  Case{/)f  Langlcy  v.  ChuJte.  (g) 

Parke  now  shewed  cause.     The  original  grantee  of  a 
pew  under  aTaculty  may  maintain  an  action  at  common 
law  {or  disturbance,  although  the  pew  be  not  in  the 
grant  annexed  to  a  house.     In  Pettman  v.  Bridget  (ik), 
it  was  held,  that  a  possessory  right  in  »  pew  was  su^ 
ficient    to  maintain  a  suit   in    an  ecclesiastical  court 
against  a  mere  disturber.     Sir  John  Nicholl^  in  deliver- 
ing the  judgment  of  the  Court  in  that  case  says,  ^'  The 
fact  of  possession  implies    either  the  actual  or  virtual 
authority  of  those  having  power  to   place.     The  dis- 
turber must  shew  that  he  has  been  placed  there  by  this 
authority,  or  must  justify  his  disturbance  by  shewing  a 
right  paramount  to  the  ordinary  itself;  namely,  a  faculty 
by  which  the  ordinary  has  parted  with  tlie  right ;  or  if 
there  be  no  proof  of  a  faculty,  there  may  be  proof  of 
prescription^  and  such  immemorial  usage  as  presumes 
the  grant  of  a  faculty.     It  is  necessary,  in  case  of  pre- 
scription, to  shew,  that  the  use  and  occupation  of  the 
seat  have  been  from  time  immemorial  appurtenant  to  a 
certain  messuage."     In  this  case  the  pew  was  allotted 
to    the    plaintiff  in     1812,   by   the   award    made   by 
▼irtue  o[  the  faculty.     In   Watson's  Clergyman's  LaSQ^ 

(6)  tBidtt.  15a  {t)  1  7.  JR.  498. 

(6)  Popham,  140.  (/)  12  Co.  105. 

Xc)   1  mis.  326.  (g)  Sir  T.  Rojfm,  340. 

{d)  5  T.  R.  296.  (A)  \Fmvu  JUp.  384. 

ft  298, 
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I88i.  p.  298,  it  is  said,  'f  prescriptions  to  have  seats,  as  be- 
■"— *■  loDging  to  houses,  are  not  reasonable ;  for,  first,  it  has 
anmd  been  adjudged,  that  if  an  ordinary  make  a  grant  of  a 
seat  to  one  and  his  heirs,  it  is  not  good,  and  the  reason 
given  is,  that  a  seat  cannot  belong  to  a  person  but  to  a 
house ;  for  otherwise,  when  a  person  goes  out  of  a  town 
to  dwell  in  another  place,  yet  he  shall  retain  the  seat, 
which  is  unreasonable ;"  and  Brabin  v*  TVcubwi  (a) 
18  cited.  He  then  proceeds  to  say,  *^  And  if  the 
ordinary  may  not  make  a  grant  of  a  seat  to  a  person 
and  his  heirs,  I  see  not  how  he  can  make  such  grant  to 
bind  posterity,  for  he  cannot  make  a  grant  to  a  house 
not  things  but  persons  only  being  capable  of  grants ;'' 
and  Haine^  case^  12  Coke^  113  is  cited.  It  appears, 
therefore,  to  have  been  the  opinion  of  that  learned 
writer,  that  the  original  grant  of  a  pew  could  only  be  to 
a  person,  and  not  to  a  person  in  respect  of  a  house.  In 
Kenrick  y.  Taylor  {Jb)  it  was  held,  in  an  action  for  dis- 
turbing the  plaintiff  in  his  pew,  that  it  was  not  necessary, 
as  against  a  stranger,  to  prove  that  he  had  repaired  it. 
[Best  J.  In  that  case  the  pew  was  alleged  to  be  annexed 
to  the  plaintiff's  house,  and,  consequently,  the  disturbing 
of  him  in  his  enjoyment  of  his  pew  constituted  a  tem- 
poral injury  in  respect  of  an  easement  which  he  had  in 
virtue  of  his  house.  It  may  be  very  fit  that,  for  the 
purpose  of  preserving  decency  and  decorum  in  places  of 
worship,  there  should  be  a  remedy  in  ecclesiastical 
courts  for  disturbance  in  such  a  case;  but  can  any 
action  be  maintained  at  common  law,  except  in  respect 
of  the  temporal  injury  arising  from  the  disturbance 
of  a  right  to  a  pew  where  it  is  annexed  to  a  house? 

(d)  P^ham,  I4a  4-  S  JKotTi  ^6r.  287.  n.  7.  (i)  1  ViU.  J26. 

Jbbott 
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Abbott  C.  J.     In  no  case  has  a  person  a  right  to  the        182S. 
possession  of  a  pew  analofirous  to  the  right  which  he  has     ,  """"^ 

'^      ^  ^  ^  ^  MAiMWAmxir* 

to  his  house  or  land ;  for  trespass  would  lie  for  an  injury       agamtt 
to  the  latter,  but  for  an  intrusion  into  the  former^  the 
remedy  undoubtedly  is  by  an  action  on  the  case.     That 
furnishes  strong  reason  for  thinking  that  the  action  is 
maintainable  only  on  the  ground  of  the  pew  being  an- 
nexed to  the  house  as  an  easement,  because  an  action 
on  the  case  is  the  proper  form  of  remedy  for  the  disturb- 
ance of  the  enjojrment  of  any  easement  annexed  to  land^ 
as  in  the  case  of  a  right  of  way  or  a  stream  of  water.] 
The  reason  why  trespass  does  not  lie  against  a  wrong 
doer  for  an  injury  done  to  the  pew  of  another  is,  that 
the  freehold  is  in  the  parson.     A  faculty  for  a  pew  can 
only  be  to  the  grantee,  and  the  pew  cannot  be  enjoyed 
in  respect  of  a  particular  messuage.     The  ordinary  has 
the  disposal  of  the  seats  of  the  church,  and  he  may  from 
time  to  time  apportion  them  according  to  the  circum- 
stances of  the  parish.     In  Brcnmdaw  and  GMesbrough*% 
Reports,  45,  it  is  laid  down  by  Lord  Cokfj  that  a  pew 
<:aunot  belong  to  a  house. 

Z>.  F.  JoneSf  contrl,  was  stopped  by  the  Court* 

Abbott  C.  J.  Without  giving  any  opinion  whether 
th6  instrument  given  in  evidence  be  a  valid  instrument 
or  not,  I  am  of  opinion,  that  this  being  a  pew  in  the 
body  of  the  church,  and  not  in  a  chancel,  which  might 
be  the  freehold  of  an  individual,  no  action  at  common 
law  can  l^  maintained  for  a  disturbance^  because  the 
pew  is  not  annexed  to  any  house.  The  disturbance  is 
matter  for  ecclesiastical  censure  only.  The  rule  for  a 
trial  must  therefore  be  made  absolute. 

Batxxy  J. 
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IMS.  BAITLEf  J.     I  am  of  the  same  opinion.     We  leave 

'  the  ciuefltion  untouched  as  to  any  right  which  the  party 

«aN^  niay  have  in  the  ecclesiastical  court.  We  only  decide, 
that  we  cannot,  in  a  court  of  common  law,  interfere  in 
sach  a  case  as  this,  unless  by  the  faculty  the  pew  be  an- 
nexed to  a  house  in  the  parish. 


HoLROYD  J.  Where  a  right  is  annexed  to  a  house 
m  the  parish,  an  obstruction  to  that  right  is  a  detri- 
ment  to  the  occupation  of  the  house,  and  I  apprehend, 
that  it  is  only  on  account  of  the  pew  being  annexed  to*a 
bouse,  that  the  temporal  courts  can  take  cognizance  of 
any  intrusion  into  it.  Inasmuch,  therefore,  as  the  pew 
is  not  in  this  case  annexed  to  a  house,  this  is  as  much  a 
matter  of  ecclesiastical  cognizance  alone,  as  the  question 
which  was  discussed  In  this  court  as  to  the  right  of 
burying  the  dead  in  iron  coffins.  I  am  of  opinion,  that 
the  mere  right  to  sit  in  a  particular  pew  is  not  such  a 
temporal  right  as  that,  in  respect  of  it,  an  action  at 
common  law  is  maintainable. 

Best  J.  concurred. 

Rule  absolute. 
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John  Doe  on  the  Demise  of  Charles  Earl  of 
Shrewsbury  against  Wilson,  Esq. 

"jT  JECTMENT  to  recover  lands  in  the  county  of  Sta/-  By  a  prifa«« 
ford.    The  cause  was  tried  at  the  Summer  Assizes,  ^^^JS^ 
1820,  for  the  county  of  Stajgfbrd,  before  Besty  J.,  when  ^^^iS^ 

itricti^tU- 
tlementy  and  a  DOwer  was  reatrTed  to  the  respective  tenants  in  tail,  bj  4«ed,  to  lease  i||\y 
p«rt  of  the  kuas  thereby  settled,  **  for  the  term  of  three  lives  or  twenty-ooe  yean,  or  fl^ 
any  term  or  nomber  of  years  dcterminnble  upon  the  death  or  determination  of  three  llTCt« 
so  as  upon  every  such  lease  tlicre  be  reserved,  and  made  payable  yearly,  during  the  coo- 
tinuance  thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and  servkes  for  the  same : 
and  so  as  there  be  contained  tlierein  a  condition  of  re-entry  for  non  payment  of  the  said 
rent,  and  rents  tliereby  to  be  reserved. "  By  lease,  dated  the  6th  January,  1785,  a  tenant  ill 
tail  of  the  said  estates  demised  a  part  of  the  premises  thereby,  settled  to  bold  from  the  date  of 
the  lease  lor  ninety-nine  years,  if  three  persons  therein  named  should  so  k>ng  life,  yield- 
ing and  paying  yearly  and  every  year  during  the  said  term,  unto  the  lessor,  the  yearly  1ren( 
of  SOI*  upon  we  S5iJi  March  and  29th  StfUember,  by  oven  and  equal  portions,  the  fini 
payment  to  be  made  on  the  25th  March  ensuing  the  date  of  the  lease.  There  Was  a  nn>« 
tIso  that,  if  the  rent  should  not  be  paid  on  those  days,  or  If  certain  amerriaments  and  inet 
therein  mentioned,  after  reasonable  demand,  should  not  be  paid,  it  should  be  lawAll  for 
the  lessor,  his  heirs,  and  assigns,  to  re-enter  and  distrain,  and  the  distress  to  take  away, 
detain,  and  keep,  until  the  rent  be  satisfied  ;  and  there  was  the  following  pruriso  for  re* 
entry :  "  that  In  case  the  said  yearly  rent  should  be  unpaid  for  the  space  of  twenty  flgbt 
days  after  it  became  due,  being  lai%  fully  deouinded,  it  should  be  lawful  for  the  lefsor,  nb 
heirs,  and  assigns,  to  re-enter.'* 

Previoos  to  the  time  of  passing  the  act,  the  premises  demised  by  thle  lease  hid  been 
demised  jointly  with  other  premises  by  the  settlor's  ancestor,  by  a  lease  bearing  date  9d 
February f  1708,  **  for  ninety-nine  years,  determinable  upon  three  livef^  at  a  yearly  r^  of 
82/.  payable  on  the  same  days  bh  those  mentioned  in  the  lease  of  the  6th  Januaryf  17S5» 
and  the  &rat  payment  to  commence  on  the  35th  March  ensuing  th#  date  of  the  leaafw'* 
It  contained  also  a  similar  power  for  tlie  lessor  to  distrain,  and  a  power  of  re-entry,  upon 
tho  rent  being  behind  for  twenty- eight  days,  upon  its  being  lawfully  demanded*  and  Bol 
paid,  and  no  tuflScient  distress  being  found  upon  the  premises.  It  did  not  appear 
whedier  any  other  lease  was  granted  between  that  period  and  the  year  1756.  At  thtft 
time  another  lease  of  the  premises,  demised  by  the  lease  of  the  6th  Januaty,  1785,  waa 
granted  at  a  rent  of  32/.  payable  at  the  same  period  as  in  the  other  leases,  containing  tbo 
aame  powers  of  distress  and  re-entry  for  non-payment  of  rent  as  those  in  the  leaie  of  t|le 
6th  January,  1785 : 

Held,  fint,  that  it  was  not  a  valid  objection  to  the  lease  of  the  6th  January,  1785,  dial 
the  rent  was  made  payable  on  the  2Jth  March  and  the  29th  SejAember,  (although  the  teflll 
coaimenoed  on  the  6th  Janvary,  and  therefore  there  was  a  forehand  rent,  which  midlit 
prejudice  the  remainder-man)  inasmuch  as  the  rent  was  made  payable  on  the  same  days  ogf 
the  former  lease,  and,  therefore,  this  was  the  usual  and  accustomed  rent : 

Held,  secondly,  for  the  same  reason,  that  it  was  no  objection  to  the  lease  that  the  r«it 
waa  made  payable  by  half- yearly  payments,  although  the  fiower  required  it  to  be  payable 
3reariy ;  the  word  yearly  meaning  a  payment  of  rent  in  the  year  : 

Held,  thirdly,  that  it  was  no  objection  to  the  lease  that  by  the  terms  of  it  the  landlord 
could  distrain  only  after  a  reasonable  demand,  and  that  he  was  bound  to  detain  the  dlstrtia 
until  the  diftuess  be  satisfied ;  for  thi»  being  a  clause  introduced  for  his  benefit,  he  waa  DOl 
liMnhy  abridged  of  any  right  of  diatresa  which  he  had  by  common  law,  or  of  sale,  imdir 
tbo  ilattti*  4  &  5  W.  &  M. : 

the 


/ 
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1828.      '  ihe*  juiy  (buiid  a  verdict  for  the  lessor  of  tlie  plaintiff, 

"■  .."—..■■■ 

w.  j^^      subject  to  the  opinion  of  the  Court  on  the  following 


'Sari  of 

(WnVAT 


>jH»*  ^^InthiB  year  A,D.  1720,  a  private  act  of  parliament 
passed  for  annexing  the  Duke  of  Shremsbury\  estate  to 
ly,  that'itwma  "  ^^^  earldooi  oi  Shrewsbury^  and  confirming  Gilbert  T£sx\ 
^b^^S^^  of  SkrewsbutT/s  settlement.  By  this  act  certain  lands  and 
tlMclauieof  hereditaments,  of  which  the  premises  mentioned  in  the 
fld  the  right  of  declaration  were  parcel,  were  settled  to  the  use  of  George 

entry  to  Uie  ^  •  *^ 

landlord  upon     Tolboty  brother  oi  Gilbert  then  Earl  of  Shrewsbury^  for 

the  rtnt  beiDg     -«-  .    ,  •  ■  «  *     T    a 

twcti^-eight  ute^  remamder  to  trustees  to  preserve,  oLC.  And  after 
for  this  was  a'  the  decease  of  the  said  George  Talbot^  to  the  use  of 
ditioD  of  re-  '  trustees  for  the  term  of  200  years,  to  secure  the  jointure 
mfermabirto  ^^  ^<3Efy  FitTfwiUiam  his  wife,  and  after  the  determination 
*•  old  iMse.      of  the  said  term,  to  the  use  of  the  first  and  other  sons  of 

Nor  was  it  any  ' 

objectioii  that     the  said  George  Talbot^  on  the  body  of  the  said  Mary 

iSbit  rigbt  otn^ 

entry  was  made  'FUvwilliam  to  be  begotten,  in  tail  male  successively,  with 

to  depend  upon  , 

the  lenu  being  remainders  over,  and  with  an  ultimate  remainder  to  the  use 

mandeX  for  ^^  &1I  persons  being  issue  male  of  the  body  of  John  first 

WM  not  thereby  'BAxXot Shrewsbury ^  to  whom  the  title,  honour,  and  dignity 

bSrftlf^^'  of  £arl  oT Shrewsbury  should,  by  virtue  of  the  letters  patent 

4  G.  2.  c.  28.  q(  rtie  creation  of  the  said  earldom  descend,  in  tail  male, 

andoonse-  .  .       ' 

quently  was       to  attend  and  wait  upon  the  said  earldom,  and  to  be  an- 

entitled  by  that  •     .         ^      ^ 

■latnte  to  enter    tf^xed  to  and  descend  with  the  same.  The  act  contained 

witiiout  making 

any  demand :  it  restriction  from  alienation,  except  on  certain  condi^ 

that  part  of  '  tlons  therein   specified,    and   the  following  power  of 

■Mdbr'^i^^  leasing;  *' that  it  shall  and  maybe  lawful  to  and  for 

^tors  at^'ne  ^^^  sutcessive  tenants  in  tail,  and  every  other  person  and 

•■?«;*  '*"*»  p^frsohs  to  Whom  the  said  manors,  lands,  &c.  are  limited 

miffhtbelet         V  .  ^  .      '  '  ,      ,: 

under  the  terms  by  this  act  of  parliament  successively,  by  any  deed  or 

of  this  power,      j,    ■-  ,  .  ..     ,   .       .- 

atarcnt  bearing  deras,  writing  or  writings  by  them  respectively  to  be 

the  nme  pro-       y  ..;...-'« •  ' 

poctkm  to  the 

old  rtnt  that  the  pmniiaideaiaed  by  thelMie  bontolhewfa^le  premises  fotminly^en^ued^ 


**. 


signed 
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rfgnd  in  the  pKMnce  of  two  or  more  crediUe  iri^  IMt. 
mtmm,  to  dflmue  or  leese  all  or  any  part  or  parts  u^Tte. 
ef  Ae  laid  nanon,  land%  &g^  and  premiaesi  when-  nJ^Si^ 
ef  the  penon  making  inch  lease  shall  be  actually  J^ 
possessed^  eioept  the  capital  messuage^  gardens»  and  * 
park  of  nBtdknjppf  in  the  coun^  of  Oj^fbrdf  to  wBf 
penoo  or  persons,  in  possession,  and  not  in  reversioBt 
lor  the  term  of  three  Utcs,  or  twenty-one  years,  or 
for  aiTf  term  or  number  of  years,  determinable  upon 
the  death  or.  determination  of  three  lires,  so  as  upon  dU 
and  eaay  mek  lea$e  and  leasOf  there  be  raerved  and  made 
nfMe  ymrhf^  during  ike  continuanee  tkereqff  the  tmial 
and  acaaiamed  yearly  rents,  boonSf  and  services  far  ike 
same  §  and  mas  in  every  snch  lease  there  be  contained  a 
eendHion  qf  re^^ntryfor  ncn^ptyment  qfthe  said  rent  and 
rents  tierdy  to  be  reserved,  and  so  as  the  lessee  and  Isi- 
aaas,  to  whom  such  lease  and  leases  shall  be  made^  do 
seal  and  execnte  counterparts  of  such  lease  and  leasest? 
On  the  0th  dsj  of  January,  1785,  GeorgCf  then 
Earl  of  SkresDsbuty,  the  eldest  son  and  heir  of  the  said 
George  Talbot^  by  Maty  Fittanlliam,  his  wif^  was  seised 
in  tail  male  of  the  said  settled  estates,  under  the  said  act 
of  pwBamcnt,  and  being  so  seised,  signed,  and  exe* 
cnted  in  the  presence  of  two  credible  witnesses,  an  in- 
deaMre  of  lease  of  that  date,  comprising  the  prnmisss 
in  the  dedaration  mentioned,  by  which  in  connderation 
of  the  surrender  and  delivery  up  of  one  indenture  of 
lease  of  the  preinises  thereby  demised,  bearing  dato 
the  ISth  of  January,  1756,  granted  by  the  said  earl 
to  Tkomat  Patten,  for  the  lives  of  three  persons  there- 
vn  awmioned,  two  of  whom  were  since  dead;  and 
uIk)  in  consideration  of  the  sum  of  IQ&L,  paid  by 
T.  PaUen^  the  lessee,  for  adding  two  lives,  for  and  in 
'    Voa.  V.  B  b  the 


•  «^  *  • 
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18fS.       Ac  name  of  a  fine  or  income,  he  the  laid  earl  demised, 
J^*TT      granted,  leased,  ftc.,  set  and  to  &rm  let  onto  the  said 
^  JBrfaT      7!  PaHen^  all  those  wire-mills,    new  erections,    and 
mUf^       bnfldingSy  called  or  known  by  the  name  or  names  of 
jUkn  HBBt,  upon  the  river  Chumettj  &c.,  situate  in 
jBUm^  in  the  county  of  Stafford^  &c.,  to  have  and  to 
'hold,  ftom  the  day  of  the    date  of  the  indenture, 
•ftr  the  term  of  ninety-nine,  years,  if  three  persons 
therein  mendoned  should  so  long  live^  yielding  and 
paying,  therefore,  yearly  and  every  year,  during  the 
said  term  thereby  granted,  unto  the  said  earl,  his  heirs 
and  assigns,  the  yearly  rent  or  sum  of  501.,  at  and  upon 
the  two  usual  feast-days  and  terms  in  the  year,  called 
the  ftast-day  of  the  annunciation  of  the  blessed  virgin 
Manft  and  the  feast-day  of  St.Michaelf  the  archangel, 
lay  even   and  equal  portions,  dear   over  and  above 
'aH  manner  of  taxations,  impositions,  and  payments,  of 
what  nature  or  kind  soever,  the  first  payment  thereof 
to  bq;ni  and  be  made  on  the  feastrday  of  the  annun- 
ciation of  the  blessed  virgin  Mary  next  ensuing  the 
date  thereof    There  then  followed  oovenants  om  the 
port  of  the  lessee  for  payment  of  rent,  and  for  repair- 
ing the  premises,  and  converting  the  milk,  which  had 
formerly  been  used  as  water  com-miHiB,  into  the  same 
condition  as  they  were  before  they  were  converted  into 
wire^milh^  and  for  doing  suit  of  court  to  the  court 
holden  for  the  manor  of  Altoftf  and  to  obey,  peirform, 
aoobBipKsh,  and  pay  all  onfinances,  pains,  fines,  and 
amercmments,  made  and  set  firom  time  to  time  in  the 
said  court,  by  the  stewards,  homages,  or  oflfeerors  there; 
and  that  in  case  the  mills,  &&,  or  kiln-house^  dec,  should 
lemaui  out  of  reparation  for  three  months  after  wam- 
^  or  notice^  8cc^  or-  tt  the  said  suit  of  court  idbonld 
•    ■  -   -  -    aot 


JK  thK  B£con<^  Vieab  Of  OEORGE  IV.  MT 

not  be  done,  then  the  leMe  should  |Miy  to  tb€  h*MOr       18M. 

for  every  such  time  the  preiAises  were  out  of  tepsMAiMk     ^'T^ 

for  the  9MiCe  of  three  months,  the  stiin  of  2(b;   tteN       B«ft4r  , 

Ihi^  in  noinine  poens ;  and  for  erery  tfakie  ta  the  Mdd      jgM 

snit  of  eoiirt  dioold  not  be  done,  the  snm  of  iOi.i  ^     ^^^ 

aontifie  pomae.     The  lease  then  oootidned  thi^  ftUowh!^ 

power  of  dirtress  and  proviso  fe  re-^ntry.    ^  Atid  tf  ft 

shall  happen  the  said  yearly  rent  shall  not  be  pidd  it 

the  di^  and  times  aforesaid^  01^  if  th^  said  amerdlh 

ment^  pmoM,  fines,  and  penalties^  nottiiM  pdeMt,  gitift 

reasonable  demand   in   that   respect   matde,  ht   Mt 

paid  and    satis^ed  aeeording  to  the  tAfe  intMt  ntH 

nieanitig  of  this  indentnr^   theft  from  time  to  titne 

it  riiaU  and  may  be  lawfel  to  and  for  the  sidd  Bill| 

bis  heirs  and  ass^s,  into  the  said  demiied  ptendssi^ 

to  re-enter  and  distrain,  and  the  distress  alid  dlsticsSKi 

to  take^  lead,  irive^  and  earry  away,  detmn  nanA  kesjp^ 

tmty  they  or  some  of  them  be  fblty  satisfied,   OMH 

tented,  aod  paid^    Pn>?]ded  always  then,  that  in  eaasr  H 

ahsdl  happea  the  said  yearly  TeM,  or  any  part  Aerso^ 

ahali  be  beUod  or  nnpaid  by  the  space  of  iwenty^e^ 

days  mM  after  mty  or  ^ber  of  the  respeetive  feasNby^ 

and  tiaMi  whereon  the  sam^  ought  to  be  paid,  ae  sAM^ 

laidr  teiitg  lamfidhf  demanded^  that  it  sbsil  be  kwHd 

t0  aftdl  for  the  said  Earl,  his  heirs  and  Ussigns^  into  A 

tSk  nA  ndlgidar  the  said  demised  premises^  m  ihio  mtf 

patt  tbered^  m  die  name  of  the  wik>ley  vAoHy  to  M* 

esSsf,  and  tho  same  to  htm  agaio,  repossess^  mSt  M> 

eagoy,  aa  in  his  and  f heW  former  estate ;  any  ihiiig 

hcseiD  oontaiiMd  t»  the  eoMrary  thereof  bt  ftiywisie 

flonridttlandiag^''     Covenant  by  Ae  lessor  for  qMi 

hmf^  premsKe  mesMOMd  ni  w^  CMhMtiii  fiM 

Bb  8  demised 
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1822.       demised   by    the    above  lease   were,  with  other  pre- 
~      mises,   demised  by  a  former  indenture  of  lease,  dated 

Dos  deal* 

Earl  of       FiAruary  2di  1708,   by  the  Duke  of  Shrewsbwyj   in 
consideration  of  a   sum   of  200/.,   habendum   to   the 


lessee  from  the  date  thereof,  for  ninety-nine  years,  if 
three  persons  therein  named  should  so  long  live^  yielding 
and  paying  therefore,  yearly  and  in  every  year,  during 
the  said  term  thereby  letten,  unto  the  duke,  his  heirs 
and  assigns,  the  yearly  rent  of  82/.,  at  the  two  usual 
feast  days  of  the  year,  called  the  feast  day  of  the  Annun- 
ciation of  the  blessed  Virgin  Mary,  and  the  feast  of  St. 
Micludl  the  Archangel,  by  even  and  equal  portions  clear 
over  and  above  all  manner  of  taxations,  impositions,  and 
payments  whatsoever,  the  first  payment  to  be  made  on 
the  25th  March  then  next  ensuing.  The  lease  contained 
covenants  similar  to  those  in  the  lease  of  1785,  for  the 
payment  of  rent,  repairs,  &c.,  and  to  do  suit  of  court,  &c., 
and  to  pay  all  fines  and  amerciaments  made  from  time  to 
time  in  the  court;  and  that  if  the  premises  should  be  out 
of  reparation  for  three  months  after  notice^  or  if  the 
suit  of  court  should  not  be  done,  that  the  lessee 
should  pay,  for  every  time  the  premises  were  so  un- 
repaired for  the  space  of  three  months,  the  sum  of  20^., 

.  m  nomine  pcenae,  and  for  every  time  the  suit  of  court 
should  not  be  done,  the  sum  of  IO5.,  in  nomine  poenas* 
There  then  foUowed  a  power  to  destrain  in  precisely 
the  same  terms  as  those  used  in  tlie  lease  of  1785. 
The  proviso  for  re-entry  differed  from  that  in  the  lease 
of  1 785,  in  this  respect,  that  the  right  to  re-enter  was 
made  to  depend  ^^  upon  the  rent  being  in  arrear  for  the 
space  of  twenty-eight  days,  and  upon  its  being  lawfully 
demanded  and  not  paid,  and  no  st^fftcient  distress  being 

Jbmd  upon  the  premises  whereby  the  rent  might  be 
*>  satisfied.*' 


Wiuoir. 
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satisfied/'     There  was  reserved  a  liberty  to  the  lessee        18%. 
to  exchange  lives,  and  a  stipulation,  as  to  what  was      D^TdMo.' 
to  be  done,  if  the  lives  should  drop  in   the  first  ten    ^^^^Ji_ 
years* 

The  indenture  of  lease  of  the  1 3th  January^  1756, 
(mentioned  in  that  of  the  6th  oi  January^  1 785,)  granted 
by  George  Earl  of  ShreoMbmy  to   Thomas  Patten^  of 
the  same  premises  as  were  demised  by  the  indenture 
of  lease  cS  the   6th  oi  January^    1785,   and  on  the 
surrender  and  delivery  up  of  which  the  lease  of  the- 
6th  January^  1785,  was  executed  by  the  said  George^' 
then  Earl  of  Shrembwry^  was  granted  in  consideration 
of  a  certain  fine  therein  mentioned,   and  reserved  an 
annual   rent  of   322*  lO^.,    payable  at  Lady^day  and 
Michadmoi   in   every  year,    in  like   manner   as   the 
leases  of  the  2d  Febnuiryy  1708,  and  the  6th  January^ 
1785,  and  contained  the  same  powers  of  distress  taA 
re-entry  for  the  non-payment  of  rent  as  the  said  lease 
of  the  6th  January^  1785,  contained.   None  of  the  other 
leases  of  the  premises,  (if  any,}  nor  any  counterpart  or 
copies  of  such  leases  had  been  preserved.     T.  Patten^ 
the  lessee  to  whom  the  lease  of  the  6th  of  January^  \  785, 
was  made^  upon  the  making  thereof  sealed  and  -ex- 
ecuted a  counterpart  of  such  lease.      George  Earl  of 
Skremsbury  died  on  the  21st  of  Jtdy,  1787;    CkarieSi 
Earl   of  Shremhury^    the  lessor  of  the  plaintifi^  was 
the    hdr    male    of   George    Talbot   and    Mary  Ktz» 
wUUamf  who  were  his  grandfather  and  grandmother,' 
and  succeeded  to  the  said  earldom,    and  the   settled 
estates,   on    the    death    of   George  Elarl    of   Shreaa^ 
bury.      The  defendant,  at  the  commencement  of  this 
action,  was  in  possession  of  the  premises  in  the  de- 
claration mentioned,  and  claimed  to  be  entitled  to  bold 

B  b  3  the 


•  I 
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litt.  Om  iimt  under  At  letM^  ^  the  6tb  January^  1785. 
Tbe  dtftodiuit  ^a*  dtctrad  mth  a  regular  half*year'« 
Q9tico  to  quit  the  premisett  wbioh  notioe  expired  before 
the  day  of  the  demise  laid  in  the  declaration. 


iMlit 


Cmffbell  for  tb^  pkiAtifi.  ^  Tb^  quettlon  i«i  wbdher 
4l0  IfHiM  grantedvt^y  Oeorgi  Earl  of  JSkran^dmry  was  a 

* 

wdljd  aiMutian  Qf  tb«  tearing  power  coAtain^  in  the  act 
of  parliameat.  ^^  That  p^iw«r  ^utt  be  ^nstrued  aeocird* 
i0g  tQ  tbe  Intemiao  of  Ihe  settlor*    Hi<  great  ^JD^fii^ 
fi0fm  to  have  been,  tba<^  tb^o  ahoaU  alweg^a  bp  in 
ai4il|Bate  fiwrtuntf  to  aum^rt  ihe  titles    Thtfint^tyec^ 
ttoD  tei  Ibe  lenie  is,  tbal  it  reserves  a  for«baqd  ranti  and 
tharefoft  ia  in  frand  ct  tbe  power.    The  leaae  is  dated 
Ibe  6th  of  Jtmmry  17SS$  bab^dum  from  tfie  dale  cf 
tb#  knie,  with  the  reaerMtkm  of  jKtf,  fenti  pejpable  bal& 
fm\y  M  tbe  25tb  nf  JU^rvi  add  tbe  S»tli  e(Stfiemberf 
Ihnirit  pajmeni  tn  be  H^&de  on  tbe  dStb  Mmth  fiiUow- 
ip^tbedatenf  tbeloaia*!  Nowi  the  power  OKpreisljr  re- 
^aink  tbat  there  shall  be  made  payable  yeai4y,  dnrim; 
tht  eMttttuaDoe  of  tbe  leaaeb  the  nanel  and  aceostcHMd 
jmij  ienta«    Tbi<  rent  i«  not  paydi)le  dunng  tbe  eon- 
timiaMe  of  tbe  leaae^  for  teirt  ia  part  of  the  produce  of 
ibe  Imii  and  can  only  be  piqrable  in  reapect  of  the  oe». 
onfnticm  of  tbe  premiM.    If  any  thing  ia  to  be  paid 
biferet  tbe  occupation,  it  it  not  rent,  bnt  lathe?  in  tbe 
inMre  of  a  fine;  befe  the  fiiat  paymem  being  to  tafcie 
phme  on  tbe  SStb  Moit^  six  nonths'  t&at  ia  payable  fov 
in  oeenpalion  of  two  monthi  and  nineteen  days,  and  at 
tbt  end  of  the  tenm  tbev^  wiU  be  three  montha  and  s^vcii 
df^i  ^r  wbich  qci  rent  will  be  payable  because  the  butt 
z^  i$  Tpt^aiM  wki^^99th SgpiemberM    This  niay  mar 
tmi^ifj/m^e  leipiut^der  laani  for  if  the  title  were  to 
f  descend 
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deaocnd  upon  him  on  the  30th  September  in  the  last       1928. 
year  of  the  term,  he  would  not  be  entitled  to  any  rent 


tSSk 


or  any  advantage  from  the  land  between  that  day  and  the  *  giHjrf 
Apiration  of  the  term  on  the  dth  January  ibllowing.  It 
18  there£)re  a  violation  of  the  power,  for  the!  rent  is  hot 
payable  during  the  continuance  of  the  lease.  If  this  b^ 
a  good  execution  of  the  power,  the  .whole  of  the  8ettte4 
property  might  be  leased,  reserving  the  yearns  rent  ttieflnt 
day  of  the  year,  and  the  remainder-man  might  t>e  a  year 
abort  of  oo6  day  without  any  thing  to  support  the  title. 
In  S^pna  t.  Wedon  (a),  it  is  said  oy  P&aielt  «f.,  that  if  a 
man  has  a  power  to  make  leases,  reserving  ttie  ah<jeirt 
yearly  rent  annually,  yet  if  it  was  reserved  upon  a  day  be- 
fore the  yeaf  was  up,  as  if  the  year  ended  at  CkristmUs, 
and  it  was  reserve  at  Mkhaetmas^  it  would  be  welf,  pnr» 
iuant  to  the  |)ower»  to  which  ttoU  C  jf«  is  rcfjwfted  to 
liave  agreed.  HiHt,  however,  witt  a  mere  obite^  di^ifflk 
in  a  sessional  case^  and  is  not  an  authority  entitled  to  afijr 
great  weight.  In  Sugden  on  Powers^  60d,  klfd  61S,  tt^ 
subfect  is  discosied,  and  the  case  of  libe  dak.  Pt^2llUii  f. 
Giffiwd  is  cited  in  support  of  the  contrary  iixkkAM.  It 
i^ipeara  firom  the  brief  held  by  the  late  Sii!  Vicdrif  CMtfi, 
then 'Attorney-General,  that  thlit  was  art  eJitkiMtt 
brooght  to  teeover  possession  of  LofUdMM-lMiit^  attA 
tried  befofe  lord  Menbctougk  C.i.  §i  tkeMddktek 
nitings  after  Hthny  term  1810.  th€  ^tlMiM  im, 
whether  a  lease  for  twenty-One  yeaiv,  gMsMi  hf  ibt 
late  Marquis  of  Lamd&a^f  of  the  pteffils^  in  qbtth 
tion  to  jiita  Giffard  was  v^d.  Ille  pmnkSi  hkA 
t)een  aettledl  to  various  uses  by  a  de^  whidl  MBk 

(ft)  S  Ld.  i?oyiilMi(i,  119S. 

9b  «  .  ^iwM 
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ISifl.       tained  the  following  power  of  leasing :   <<  That  it  shall 
be  lawful  tor  the  Marquis  of  Lansdcnme^  (the  maker  of 
the  power)  the  Earl  of  Wycombe^  and  Lord  Henry  Petty 
<jNu|       reqpectiydjr,    when,  and  as  they  shall  be  severally  in 
possession  of  the  aforesaid  lands,  premises,  &c.  by  in- 
denture^ &C.  to  demise^  lease,  or  grant  any  part  of  the 
lands  and  premises  hereinbefore  granted,  of  which  th^ 
shall  respectively  be  in  possession,  for  any  term  or  num- 
ber bf  years  absolptely  not  exceeding  twenty-one  years, 
so  as  such  leases  respectively  be  made  to  take  efiect  in 
possession,  and  not  in  reversion;  and  so  as  there  be  re» 
served,  in  and  by  such  leases,  demises,  or  grants  re^ 
q[)ectivdy,  the  best  and  most  approved  yearly  rent^  to  be 
incident  to  the  reversion  of  the  said  premises^  that  can 
be  reasonably  had  or  gotten  for  the  same^  without  any 
finc^  premium,  or  foregift,  or  anything  in  the  nature  of  a 
fine  being  made  or  taken  thereof.**    The  lease  was  dated 
file  14th  SqOemierf  1809,  and  it  was  made  by  the  Eari 
of  fl^fcombej  then  Marquis  of  Lansdaame^  of  the  one  par^ 
imd  Miss  Q^gbrd  of  the  other,  and  the  premises  in  ques- 
tion were  demised  to  Miss  Gffj^srd  for  the  term  of  twenty- 
one  years  Jrom  the  day  of  the  date  of  the  lease^  at  a  rent 
of  1200l{.,  payable  by  two  even  half-yearly  payments,  on 
the  89th  day  of  September  and  the  85th  day  of  March 
in  eveiy  year  during  the  continuance  of  the  demise^  the 
first  payment  to  be  made  on  the  25th  day  oiMarth  then 
next.    An  objection  was  made,  that  inasmuch  as  the 
rent  was  made  payable  on  the  25th  March  and  the  29th 
September^  and  the  term  of  the  lease  would  expire  on 
the  14th  September f  there  would  be  no  rent  payable 
under  it  from  the  2Sth  March  preceding  the  expin^on 
of  the  term;  and  on  that  ground  Lord  Ettenborough 
C»  Jf  was  of  opini<»if  that  the  lease  was  void,  and  the 

lessor 
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Icfl^sr  of  the  plaintiff  recovered.    In  feet,  there  the  xtr       l§99* 
HDian  wast  prgudiced,  for  if  his  title  accrued  on, 


tlNe.26th  Marekf^  a  period  from  that  day  to  the  HUi  Sep^,      ^^rf 
iS^fi6^  would  elapae  in  which  no  rent  would  be  payable..  ^^SS^ 
Ho  sound  jdisdnction  can  be  taken  between  that  case  and       ^^^f^ 
the  presenty  &r  m  this  case  there  is  a  similar  period| 
finm  the,i^9th  Sqffanber  to  the  6th  January^  during 
which  w.ioept  would  be  payable,     hhenoood  v.  OUL 
'lIK'wXa).  tf,  distinguishable  from   this,   because  there 
the  habendum  was  from  a  prior  period,  and  the  pay- 

......  .  .  i 

mentoC  jrent  w«9  co-extensive  with  the  lease,  and  the 
jll4giMQt.of  ]/>rd  EUenborougk  proceeds  on  the  ground, 
th|U  theremainder  man  could  not  by  any  possibility  be 
^efffived  of  any  portioi^  of  his  interest.    The  old  leases 

set  out  in  t^e  case  cannot  vary  the  construction  of  the 

*■'**■         -      '  '  ■..".. 

pofwepf  fiiTf  aopordiDg  to  the  law  as  laid  down  in  J^ggtdden 
T^Mogf,  (J&t  eaid(niiepus  evidence  cannot  be  received  to  ex- 
p]ian-a.power  idiich  is  not  ambiguous.  At  aU  events^ 
thc;re  jji  no.  jralference  in  the  power  except  to  pre-existing 
leases;  th^ce  js  no  reference  to  any  act  to  be  done  a^r 
the  making  of  the  power,  and  it  is  clear,  that  no  infer- 
ence therefore  can  be  drawn  from  the  lease  by  George  E. 
cf  SJ^emdnoy  in  1756,  the  setdement  under  the  act  of 
|HMrl^sfncDt  having  taken  place  in  1720.  The  lease  of 
1708  .can  be  admitted  only  for  the  purpose  of  seeing  what 
tho  premiiea  were»  and  what  was  the  ancient  and  accus- 
iomed  roif,  but  not  for  the  purpose  of  looking  ^t  the  re- 

flerration  of  the  rent,  beauise  there  is  nothing  equivocal  in 

'■•'-■•■'■•    •  ■        "        " .-  '  •  .■..••».• 

the  words  of  the  power  upon  that  subject. '  In  Smith  v.  Doe 
dm-^Th  JS»of  Jersej/f  {c),  in  error,  leases  m  existence  at 


(#)  5  JC,  4  i^f.  3S2.  (6)  7  .Borf,  237.  (c)  2  JBrod,  t  B.  *4S. 

'  ■  '  •  ".I   •  •  r 
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the  time  the  power  was  created,  were  held  to  be  ad- 
missibte  for  the  purpose  of  shewing  how  the  rent  was  to 
bereservedi  pr  rather  to  shew  what  was  a  reasonable 
power  of  reentry.  The  question  in  that  case  was, 
whether  the  rents  were  equally  beneficial,  and,  in  order 
to  ascertain  tha,t,  the  former  leases  were  received  to 
shew  what  construction  was  to  be  put  upon  the  words 
in  the  power,  ^^  so  as  there  be  contained  in  every  such 
Ij^ase  a  power  of  re-entry  for  non-payment  of  the  reqt 
thereby  to  be  reserved ;"  and  they  were  held  to  be  ad- 
missible^ on  the  ground  that  there  was  an  ambiguity  in 
the  power.  Here  there  is  no  ambiguity  whatever  in  the 
words  of  the  power.  There  too,  the  lease  was  granted 
by  the  maker  of  the  power,  but  that  is  not  so  in  this  case. 
The  former  leases,  indeed,  cannot  afford  any  inference^ 
that  the  maker  of  the  power  or  the  l^slature  meant 
that  the  future  leases  should  reserve  a  rent  in  the  same 
manner,  and  payable  at  the  same  period.  The  settlor 
probably  saw  the  inconvenience  likely  to  arise  from  the 
pld  form  of  lease,  and  cautiously  guarded  against  their 
being  made  for  the  future^  as  they  had  been  before. 
This  objection  could  not  have  been  mad^  as  has  been 
suggested  in  Smith  v.  Doe  dem.  E.  of  Jersey,  because  in  that 
case  there  was  a  covenant  in  the  lease  to  {lay  a  propor- 
tionable part  of  the  rent  that  might  dccrue  due  betweeti 
the  last  quarter  day  and  the  expiration  of  the  lease. 

The  second  objection  to  this  lease  is,  that  the  power 
require^  that  the  rent  shall  be  made  payable  yearfy 
during  the  continuance  thereof,  and  it  is  made  payable 
only  half  yearly.  If  the  words  of  the  power  had  beeh 
merely  *^  the  yearly  rent,"  this  objection  could  not  pre- 
vail, but  the  power  requires,  not  only  that  there  shall 
be  a  yearly  rent^  but  that  it  shall  be  payable  yearly. 

Now, 
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Now,  if  the  power   absolutely  requires  a  yearly  re-       18^J, 

servftioii^  it  has  not  been  duly  executed.     Gilberl  on       

Dot  dniL 
lUfUs,  p.  50.  is  an  authority  to  shew,  that  if  there  be       ^M  •T'^' 

a  lease  reserving  a  rent  of  50/.  yearly,  that  must  be  a  lyiitK 
rent  ^  the  epd  of  the  year.  And  if  there  were  an 
agreement  for  n  lease  at  a  yearly  rent,  payable  yearly, 
there  caii  be  no  doubt  that  a  court  of  equity  would 
*  compel  the  jex^cutioa  of  a  lease,  making  the  rent  pay*- 
^h\e  at  the  f^nd  of  the  year.  Here  too,  there  may  be  a 
pre)|i4ic^  ^  tte  rem^der  man,  for  if  the  lessor  dies  ^ 
during  the  fecon4  half  year,  the  remainder-man  will 
lose  his  half  year's  rent,  and  there  pan  be  no  apportionr 
ment  in  such  a  cas^  for  the  statute  11  G.  2.  c  19.. 
^plies  to  cases  tirhere  the  lessor  dies  in  the  middle  pf 
tl|e  goartet.  Tl^e  fourth  resolution  in  Lord  Mounfjatf^ 
case  (a)  is  an  anthprity  to  shew,  that  a  reservation  of 
rent  at  two  days,  where  the  rent  was  before  reserved 
||lid  p^y^bJQ  4t  four  days,  makes  the  lease  void.  In 
The  D^an  ond  Chapter  of  Worcester'^  case  (6),  the 
^i|^oa  turned  upon  the  validity  of  a  lease  granted 
uqdej:  tbi^  13th  J^Uzabeth^  c*  10.,  which  gives  a  power  to 
eoiplesi^tical  p^risons  to  grant  leases,  whereupon  the 
accustomed  yearly  rent  or  more  shall  be  reserved. 
Tber^  t}ie  rent  reserved  ^ad  formerly  been  payable 
q[iurterlyi  9pd  it  was  made  payable  half  yearly.  The 
ftatot^  ifhicb  created  the  power,  did  not  say  that  the 
rent  dio^ld  ba  payable  yearly,  but  only  that  the  ac- 
customed yearly  rent  should  be  reserved,  and  there  the 
C!ourt  are  reported  to  have  said,  ^<  It  is  sufficient  if  the 
accustoined  rent  be  reserved^  yearly  at  one  time,"  for 
the  words  of  the  act  are,  ^*  whereupon  the  accustomed 

[«)  S  Rep.  p. 4.  (6)  6  Rep.S1, 

yearly 
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« 

]  822.       yearly  rent  or  more  shall  be  reserved,  and  therefore,  if 

■— "^        the  rent  be  yearly  reserved,  the  statute  is  satisfied  by 

Earl  of       reason  of  the  word  yearly.**     Now  here,  there  are  the 

agmut       words  payable  yearly.     It  may  therefore  be  fairly  in- 

'**^"'       ferred,  that  if  the  rent  had  been  not  only  reserved,  but 

made  payable  yearly^  it  would  have  been  held  a  good 

objection.     In  Campbell  v.  Leach  (a),  the  power  required 

only  that  there  should  be  reserved  the  best,  and  most 

approved  yearly  rent.     The  objection  was,   that  the 

rent  was  made  payable  quarterly  instead  of  yearly,  to 

which  it  was  answered,  that  the  power  was  silent  in  that 

respect,  and  only  required  a  yearly  rent  to  be  reserved. 

In  The  Earl  of  Cardigan  v.  Montague^  reported  in  the 

Appendix  to  Sugden  on  Pawersj  p..  690,  the  power  very 

nearly  resembled  the  power  in  this  case^  but  this  ob- 

jecdon  was  never  taken,  and  therefore  that  case  cannot 

be  considered  as  any  authority. 

The  third  objection  is,  that  this  lease  restrains  the 
power  of  distraining,  and  takes  away  the  power  of  sale. 
In  Taylor  dem.  Atkyns  v.  Horde  (J),  Lord  Mansfield 
says,  "  It  is  not  sufficient  that  the  ancient  rent  be  re- 
served, it  must  be  reserved  with  all  the  beneficial  cir- 
cumstances." For  that  purpose  the  remainder-man 
should  have  reserved  to  him  all  the  rights  given  to  him 
by  common  and  by  statute  law  to  satisfy  himself  for  the 
rents  in  arrear.  By  common  law  he  might  distrain  as 
soon  as  the  rent  was  due ;  and  by  stat.  5  W.ii  M.  c.5. 
5.  2.  he  might  sell  the  distress.  By  the  terms  of  the 
lease  the  lessor  can  only  enter  to  distrain  after  a  reason- 
able demand  in  that  respect,  and  when  he  has  entered, 
&c  he  cannot  sell  the  property  distrained ;  but  he  is 

(a)  AnMer,  740.  (b)  1  ^mit.  121. 

allowed 
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allowed  only  to  detain  the  distress  as  a  security,  as  he        1822* 
might  have  done  before  the  statute  of  the  4  and  5  W.  - 

Dox  dttiL 

&  iL  This  covenant  must  be  construed  for  the  benefit  £«rl  of 
both  of  the  lessee  and  lessor.  In  return  for  some  extra-  agabut 
ordinary  powers  of  distress,  which  the  lessor  would  not 
otherwise  have  had,  he  must  be  taken  to  have  renounced 
others  which  the  law  would  otherwise  have  given  him, 
and  to  have  restrained  himself  to  the  acts  which  are 
here  enumerated  and  defined. 

The  fourth  objection  arises  upon  the  proviso  for  re- 
entiy.  The  words  of  the  power  are,  "  So  as  in  every 
such  lease  there  be  a  condition  of  re-entry  for  non- 
payment of  rent  and  rents  thereby  to  be  reserved ;"  and 
by  the  lease  the  right  of  re-entry  is  postponed  for  twenty- 
eight  days.  An  inconvenience  not  before  adverted  to^ 
firom  allowing  an  interval  between  the  day  the  rent  be- 
comes due  and  the  day  of  re-entry,  is,  that  in  this  way 
the  remainder-man  is  deprived  of  all  possibility  of  re- 
covering rent  from  the  last  quarter-day  to  the  day  when 
his  right  of  re-entry  accrued.  In  ejectment,  be  must  lay 
the  demise  after  the  twenty-eight  days  are  expired ;  he^ 
therefore^  cannot  recover  rent  during  the  interval  in  an 
action  for  mesne  profits ;  he  cannot  bring  covenant  on  the 
lease,  for  the  lease  has  expired,  and  the  forfeiture  has 

■ 

refisrence  back  to  the  period  of  re-entry ;  nor  will  use  and 
occupation  lie,  the  holding  being  under  a  demise  by  deed. 
This  case  is  distinguishable  from  Smith  v.  Doe  dem. 
Em  of  Jersey^  on  the  ground,  that  here  a  demand  is  re- 
quired ;  for  the  words  are,  ^^  being  lawfully  demanded.'' 
Thkt  imposes  an  unreasonable  restriction  on  the  right 
of  entry,  and  deprives  the  remainder-man  of  the  benefit 
of  the  statute  4  G.  2.  c.  28.     Coxe  v.  Bay  (a)  is  an  autho- 

(o)  13£(Ul»lI8. 

rity 
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I82S.       rity  in  pointy  and,  in  the  opinion  given  by  Best  J.,  in 

J^~7\       Smith  V.  Doe  denu  Earl  of  Jersey  {a\  in  the  House  of 

^  &riof       Lords,  that  learned  Judge  says,  "  Such  a  proviso  could 

iMiiflMi  not  be  sufficient  under  such  a  power.''  It  is  true  that,  in 
Doe  denu  Schole/leld  v.  Alexander  (2),  it  was  held  by  the 
majority  of  the  Court,  Lord  BUenborougk  C.J.  dissenting, 
that  where  a  lease,  granted  since  the  Btat.  4  6.  2.  c.  28., 
contained  a  power  of  re-entry  upon  the  rent  being  unpaid 
for  twenty-one  days,  the  same  being  lawfuOy  demanded, 
no  demand  was  necessary.  It  is  to  be  observed,  however, 
that  the  statute  4  G.  2.  c.  28.,  only  places  the  subject  in 
precisely  the  same  situation  in  which  the  king  was  before 
the  statute.  Before  the  statute,  if  the  king  granted  a 
leasee  with  a  power  of  re-entry,  it  was  considered  be- 
neath his  dignity  to  demand  rent  on  the  kst  day  of  the 
year,  and,  without  so  doing,  he  might  proceed  for  the 
forfeiture;  but  it  had  been  expressly  held (c),  that  if  a 
reversion  came  to  the  king  of  a  leasee  in  which  there  was 
a  right  to  re-enter  for  non-payment  of  rent  on  demand, 
he  could  not  maintain  ejectment  without  maieing  a 
demand ;  and  also^  if  the  king  himself  made  a  tease, 
reserving  a  rent,  with  a  power  of  re-entry  on  non-pay- 
ment of  rent  on  demand,  he  could  not  proceed  without 
a  demand,  (d)  This  is  an  authority  (and  it  was  not 
referred  to  in  the  case  of  Doe  dem.  SchoUfield  v.  JBkx^ 
ander}io  shew  that,  where  there  is  an  agreement  between 
the  parties,  there  must  be  a  demand  before  gectment  can 
be  brought;  and,  if  so,  then  the  condition  annesced  to 
the  right  of  re-entfy  in  this  case,  that  the  rent  shaD  be 
lawfully  demanded,  is  a  restriction  of  the  right,  and 
the  lease  is  not  a  due  execution  of  the  power. 

(a)  2Brod,  ^  Bmg.  504.  (c)  jDyer,  87.  2ia 

(»)  9  Maul  i  8.  925.  ff)  Acon'#  JW.  th.  Jteni,  127. 

The 
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Tie  fifth  objection  is,  that  this  Is  a  lease  of  premises  182f. 
which  had  been  formerly  demised  jointly  with  others,  at  iyZTIII 
a  pro  rata  rent.  The  rent,  if  apportionable^  is,  in  this  ^  Eartof 
case^  fairly  apportioned;  but  it  cannot  be  appor^ 
tloned  at  alL  The  person  in  possession  of  the  estate 
cannot  sabdivide  &rms,  or  lay  together  two  farms  which 
liave  been  let  separately;  for  if  he  does  either  of 
these  things,  the  usual  and  accustomed  rent  is  not 
reserved ;  and  it  certainly  is  the  practice  of  convey- 
ancers to  insert  an  express  authority  in  settlements 
for  that  purpose.  The  fifth  resolution  in  Lord  Mount" 
jm^s  case  is  an  authority  expressly  in  favour  of  this  ol>- 
jection.  In  Smith  v.  Trinder  {a)  a  similar  question  arose, 
but  was  not  decided.  The  statute  39  and  40  6.  3.  c  41. 
is  a  legislative  declaration  of  the  law  upon  that  subject. 
Before  that  statute  ecclesiastical  persons  might,,  under 
the  32  H.  8.  e.  29.,  grant  leases  for  twenty-one  years  or 
three  lives,  reser^dng  the  rent  most  accustomably  paid 
whhin  twen^  years  next  before  such  leasee  and  it  had 
been  considered  that  ecclesiastical  persons  could  not 
grant  a  lease  of  a  part  at  a  pro  rata  rent,  and  the  59 
and  40  6.  3.  c.  41.  was  passed  expressly  to  remedy  that 
inconvenience  and  to  enable  them  so  to  do ;  but  it  does 
not  apply  to  tenants  in  tail,  or  at  all  interfere  with  pri- 
vate settlements ;  and  ii^  before  that  statute,  ecclesiastical 
persons  could  not  grant  a  lease  of  a  part  at  a  pro  rata 
rent,  iC  fi>Qows,  that  persons  haying  such  a  power  of 
leasbg  under  settlements,  cannot  now  grant  a  lease  of  a 
part  at  a  pro  rata  rent. 

Wi  E.  Taunton^  contra,  was  stopped  by  the  Court. 

(d)-  Cn^  €ta%  flK 

Abbott 
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,lg22.  Abbott  Ct  J.  I  am  of  opimon  that  this  k  a  good  and 

valid  lease.  Ttie  objecdmis  taken  to  it  arise  upon  a  snp- 

£ari  of  posed  variance  between  the  terms  of  the  lease  and  the 
power  under  which  it  was  granted.  By  the  power  a 
lease  may  be  granted  for  twenty-one  years,  or  for  any 
term  of  years  determinable  upon  three  lives,  **  so  as, 
upon  all  and  every  such  lease  and  leases,  there  bo  re- 
served and  made  payable  yearly,  during  the  coniiaiianoe 
thereof  the  usual  and  accustomed  yearly  rents,  boons, 
and  services  for  the  same."  It  appears,  thtt  on  the  2d 
Februan/j  1 708,  (which  was  before  the  act  of  parliaoient 
by  which  the  estate  was  settled,  and  prior  to  the.  statute 
of  the  4th  G.  2.  c.  28)  a  lease  had  been  granted  of 
these  and  other  premises,  in  which  tb^e  was  the  fol- 
lowing reddendum,  <^  yielding  and  paying,  therefore, 
yearly  and  every  year,  during  the  said  term,  thereby 
letten  unto  the  said  duke,  his  heirs  and  assigns,  the 
yearly  rent  or  sum  of  82/.,  at  the  two  usual  feast^agrs 
or  terms  in  the  year,  called  the  feast  of  the  aanunciation 
of  the  blessed  virgin  Maty,  and  the  feast  of  SL  Michael 
the  archangel,  by  even  and  equal  portions.'^  Wiiether 
any  lease  was  granted  between  that  lease  and  the  lease 
of  the  13th  January,  1756,  does  not  distinctly  appeajr« 
The  next  lease  stated  in  the  case^  is  one  of  the  ISth  Jb- 
mumfy  1756,  by  which  the  premises  which  are  comprise 
in  the  lease  in  question  in  the  present  case  (b^g  a 
part  only  of  what  had  been  demised  by  the  Isaso  of 
17O8)  were  demised,  and  the  rent  reserved  was  322.  lOs. 
per  annum,  payable  at  Lady-day  and  Mkhaelma$  in 
every  year.  The  lease  of  the  6th  January^  1786,  jpb* 
serves  a  rent  of  502.  per  annum,  payable  at  the  same  two 
feasts  as  are  mentioned  in  the  two  former  leases.  Itia 
observable,  too^  that  ^ach  of  those  leases  is  gcantad  at  a 
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IMflMlMt  than  hii(  a  year  before  the  first  day  of  pay-  18S2. 

rtjpeptt  -  The  fint  objection  made  to  the  present  lease  is,  ^^ 

tilttlhaifiit  being  reserved  half-yearly,  the  first  pay-  EtaUd 


t» 


is  lo  take  place  at  a  period  less  than  half  a  year   *     cuaimf 
cKfitMit  iron  tiie  day  of  the  demise ;  and  in  support  of     *  * 

tlial  objection,  the  case  tXDoe  v.  Giffard  has  been  cited. 
Tbat  €MiS  bowever,  is  very  distinguishable  firom  the 
pmmioiU  In  thut  case  the  power  was  to  leasee  at  the 
InnI  and  HUWt  improved  yearly  rent  that  could  be  ob- 
loiofld^  *  .Hiepow«r  under  which  this  lease  is  granted, 
ycyurii  that  there  be  reserved  the  usual  and  accustomed 
jettrily  rent  Now,  as  far  as  we  have  any  evidence  what 
this  .waai  and  accnstomed  yearly  rent  was,  it  appears  to 
a  yearly  rent  payable  at  Lady-day  and  Jtfi^ 
I  am  therefore  of  opinion,  that  a  rent  payable 
•If  those  ^ys,  although  the  right  to  demand  it  arose  in 
fasatlMHihalf  ayear,  is  a  usual  and  accustomed  rent, 
Ifriidiili  the  meamng  of  those  words  in  the  condition  con- 
Himwl  in 'the  leasing  powen  Indeed,  when  we  con- 
sidefv  thai  Ais  is  a  lease  for  lives,  granted  upon  the 
Jnrrender  of  another  lease,  we  cannot  help  seeing,  that 
it-fi^'in  cfiect,  an  extension  of  time  upon  fresh  terms, 
and-^eie  the  time  only  is  extended,  it  is  most  reason- 
able that  the  day  of  the  payment  of  the  rent  should 
MMiMe  to  be  the  same,  and  should  not  vary  according 
lo^fiM  day  on  which  the  new  lease  may  happen  to  be 

The  leoofid  objection  is,  that  there  is,  in  the  lease  in 
t^uertiott;  m  half-yearly  reservation  of  rent,  whereas  it  is 
4MilaiJ3ed,  that  the  words  of  the  condition  contained  in 
tttt  llWftiiig  power  cannot  be  satisfied  unless  the  rent 
ttsefvetf  be  payable  once  a  year  only,  viz.:  at  the 
tfiildf4ie  year  vSixx  the  making  of  the  lease.  The 
*  Tibau  V.  C  c  observation 


Ste 
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(AbierfibHiHi  t  tiAVe  idfetuly  Made,  that  ik  ytorly  rent, 
Jiaylsble  dt  Lady-^y  tad  MichaHmas^  was  the  usual 
Ihd  aecdstotned  yearly  ^nt,  applies  also  to  this  objection. 
II  Is  adthitted,  that  if  th6  words  oF  the  power  had  been 
^  M  diiil  there  be  feiserVed  and  tnade  payable  daring 
Vbt  totitiUtlaAbe  thereof,  the  usual  and  accustomed  yearly 
Ittot,**  withduk  the  #brd  "  yearly*  itnmediately  foltewing 
Ae  word  **  pttyaMi/*  a  rent  reserved  half-yearly  Would 
hixt  beM  Mitocient,  that  is,  that  a  pa3m[ient  by  {k}rtions 
HI  the  ind  of  each  half-year,  or  at  the  end  of  each  quarter 
bf  thl!  yeat^  does  not  prevent  the  rent  from  being,  in  the 
bctmmoh  utiderstanding  of  mankind,  and  in  common 
'pailaili^  a  yearly  rent  I  cannot  see  any  reasoh  why 
the  Words  "  payable  yearly  during  the  continuance 
thlsreoT,''  should  knake  aby  difibreiice.  I  c&nnot  siippose 
ttife  l^;;idatute  to  have  intended  in  this  case  to  make 
\ht  rettt  payable  ohly  once  a  year,  which  certainly  is 
tttt'dsual,  axid  iiot  beneficial  to  the  landlord.  To  adopt 
ttto  cOhstruction  contended  for  would  be  to  8U^t)Dse 
that  the  legislature  intended  that  the  lipases  to  be  jopranted 
WnAet  thi$  act  of  parliament,  should  be  di£ferent  in  their 
fohn  and  efibct  from  ordinary  leases  of  lands  and  tene- 
tikVUkU^  gtnxitltd  at  benefidal  rents.  I  bannot  think  that 
tills  WiA  int^ded,  and,  therefore,  I  cannot  give  that 
bdnstruttibh  to  the  words  iti  this  lease.  The  ordinary 
reservation  of  rent  in  leAses  is  **  yielding  and  paying 
yearly  and  every  year^^  In  this  case  the  words  aire 
*<  yeatrty  during  the  continuance  thereof,  the  usual  and 
toeuttottied  yeArly  rent,''  which  I  understand  to  be  the 
yeariy  t*ent  of  so  many  pounds,  by  so  many  half-yearly 
or  quarteriy  pajrments  in  the  year;  and* I  think  we 
tmgfat  to  construe  these  words  <* paycibU  yearfyi*  with 
Yeferente  to  the  conunoti  language  of  leiises,  which  was 

the 
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tbeiiibjeet  respecting  which  thd  legidAture 
ia  the  clause  before  us» 

The  Sd  ol^ection  is)  that  the  dance  enabUag  Ike  taod- 
lord  to  distrain  is  a  restriction  upon  himi  and  ii^ttrioiiB 
ta  the  remaiBder-man;  for  it  is  said  thati  uoder  this  pMnMV 
he  cannot  distrain  Vithout  making  a  demaadi  attd  whitt 
he  has  taade  the  distressi  that  he  eannot  ieU.  NoW|  if  this 
olyedion  avoid  the  lease,  k  must  do  so^  not  bjr  Maioa 
of  its  coQlravaiing  any  particular  conditi^i  oootaiaBd 
in  the  leasing  power,  but  by  reason  of  iti  bei^g  eCMi» 
traiy  to  its  general  nature  and  o^jecti^  whidb  iS|  thai 
there  should  be  a  kase  at  a  yearly  rent^  with  the  mnA 
and  beneficial  modes  of  enforcing  payment  It  is  to  be 
observed,  that  the  clause  itself  refers  not  merely  to  tbe 
payment  of  the  rent  of  ^0/.,  but  Co  payments  ia  aomuie 
peenae:  the  words  are  **  if  it  shall  happen  the  said  yoai^ 
rmttoraomofMtf^shaUnotbepaidat  the  d^ys  and  times 
aforetaidp  or  if  the  said  amerciaments,  pain^  fine%  and 
penalties,  in  nomine  pcense,  after  reasonable  demand  be 
not  paid^  then  the  lessor  may  distrain."  It  i^ppear% 
however^  that  this  clause  was  copied  from  the  lease  of 
1708,  and  we  ought  to  pause  before  we  holdf  that  euch 
a  cleus^  copied  from  the  former  leasee  (and  which  the 
party  who  prepared  the  instrument^  after  the  act  of  par- 
liament, probably  had  before  him)  vitiates  this  leasee  I 
cannot  think,  however,  that  the  landlord  is  abridged 
by  this  daose  of  any  remedy  for  the  recovery  of  his 
ren^  which  he  otherwise  would  have  had*  Independ- 
ently of  this  dause,  the  landlord  has  a  power  to  distraint 
and  a  power  to  sell  under  the  distress.  And  I  cannot 
give  such  an  effect  to  the  language  of  this  dauseas  to 
s^Tf  that  it  was  intended  to  deprive  the  landlard  of  .ai^ 
powar  which  he  had  t^  the  conunon  and  statute  laiib 

Cc  2  The 
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16S2.        The  true  construction  of  it  appears  to  me  to  be,  to  con- 
""■^"        sider  it  as  introduced  in  furtherance  of  the  power  under 

Dob  deni. 

Earl  of  .      the  common  law,  and  I  think  that  we  cannot  give  it  the 
BHBxwmnir 
'^  amAut        construction  contended  for,  unless  we  see  clearly  that  the 

*  Wxuoir. 

landlord,  at  the  time  of  granting  it,  intended  to  take 
away  the  power  under  the  common  law. 

The  fourth  objection  is  as  to  the  right  of  re-entry.  It 
is  said,  this  is  to  be  only  at  the  end  of  twenty-eight  days 
after  the  rent  is  in  arrear,  and  the  same  "  being  law- 
fully demanded."  Now  as  to  the  right  of  re-entry  not 
accruing  till  the  expiration  of  a  given  number  of  days, 
the  case  oi  Smith  v.  Doe  dem.  the  E.  of  Jersey  is  directly  in 
point  It  was  there  decided,  that  the  words  contained  in 
this  power,  "  so  that  there  be  conditions  of  re-entry  for 
non-payment  of  rent,"  are  to  be  interpreted  to  mean  a 
usual  or  reasonable  condition  of  re-entry ;  and  if  that  be 
so,  it  appears  from  the  lease  of  1708,  that  twenty^eight 
days  are  there  given  for  the  payment  of  the  rent,  before 
the  landlord  can  re-enter ;  with  this  additional  clausp  in 
favour  of  the  tenant,  that  if  there  be  no  sufficient  distress 
upon  the  premises,  the  landlord  may  then  re-enter. 

Another  objection  is,  that  by  the  terms  of  this  lease 

the  landlord  is  "  to  re-enter  on  the  rents  being  lawfully 

demanded ;"  and  it  is  said,  that  this  puts  the  landlord 

^  to  the  necessity  of  making  the  demand,  notwithstanding 

the  Stat  4  Geo.  2.  c.  28,  which  was  made  generally  for 

4 

the  purpose  of  relieving  the  landlord  from  the  necessity 

•  »  » 

of  making  that  demand.  In  Doe  dem,  ScJiqfield  v.  Jlex^ 
ander,  three  of  the  judges  of  this  court,  Lord  Ellenbo^ 
rough  C.  J.  rather  doubting  than  dissenting,  decided  that, 
notwithstanding  the  words  <<  lawfully  demanded"  in  a 
leasee  the  landlord  has  a  right  to  the  benefit  of  the  statute 
of  ,4  Geo.  2.  c,  28*9  attd  may  re-enter.   I  certainly  am  of 

that 
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that  opinion.     By  the  common  law  the  landlord  never        1822. 
could  re-enter  without  making  a  demand.     Every  clause      dq,  ^^^ 
of  re-entry,  therefore,  contained  the  words   "  lawfiilly  .SH»«wiroKr 
demanded,"  in  effect,  though  not  in  terms ;  and  therefore       -^1^^, 
in  the  lease  of  1708,  those  words  were  quite  nugatory. 
They  were  probably  copied  inadvertently  into  the  sub- 
sequent  leases  without  considering  their  effect.     I  am  of 
opinion,   ttiat  such  a  proviso  for  re-entry,  which  was 
originally  introduced  for  the  benefit  of  the   landlord, 
ought  not  to  be  construed,  in  consequence  of  the  intro- 
duction  of  those  words  (which  were  nugatory  in  the  for- 
mer  leases)  to  deprive  the  landlord  of  the  benefit  in- 
tended  to  be  conferred  upon  him  by  the  statute  4  Geo.  2. 
'  c.  28.     The  case  might  have  been  otherwise,  if  the  lease 
bad  contained  an  express  covenant  that  he  would  not  re- 
enter  vdthout  demand,  or  that  having  entered  he  would 
notselL- 

Then  comes  the  last  and  remaining  objection,  which 
raises  this  question:  whether  the  rent  can  be  appor- 
tioned ?  Whether  or  not  it  is  competent  to  the  owner  of 
a  considerable  estate  to  make  any  improvement  or  alter- 

r 

ation  in  the  mode  of  disposing  of  that  estate?  If  he 
cannot  divide  a  farm,  but  is  bound  to  let  it  altogether, 
as  it  formerly  was,  improvement  must  in  mai^y  cases  be 
utterly  prevented,  and  the  remainder-man  bexleprived 
of  the  benefit.  Independently  of  authority,  I  certainly 
should  have  thought  that  that  which  was  for  the  benefit 
of  the  estate  might  lawfully  be  done,  and  that  an  ap- 
portionment of  rent  might  be  made,  and  that  the  land 
might  be  subdivided,  provided  care  was  taken  to  appor- 
tion for  the  parts  of  the  farm  so  divided,  as  much  rent 
as  had  been  reserved  in  respect  of  them  in  the  lease 
comprising  the  whole.     Lord  MountjoT/s  case  has  been  . 

^  C  c  3  cited 
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INI.  ^ited  f$m^  tl»i«  poiBt^  The  doctrine  ther^  kid  do^prp 
UHM  Uiii  wbj^Ms  however,  wm  not  the  point  whioh  tl^e 
QcMpit  tber^  deddedy  and  the  very  learned  person  in 
Wfkom  veport  tbf^  doctrine  i$i  fi>und,  has,  in  hin  Qom- 
lOOnMry  on  f^ittfeUm^  ^xpreasly  kid  it  down  as  )aw, 
(M  therA  myF  be  %  le^^ing  pf  p^rt,  re^rving  i^  rept 
l^et^ng  th«  w^e  pr^^KurtJoD  to  tbt^i  former  r^nt  %%  (be 
pi^  1mu|^  IKUTQ  to  tH^e   vl)pl9  laodi     ^^  sq^§,  h  |f 

(enoiit  |p  UhI  lit;  p(Mr(  of  t^  ^nd  ^Gcu«tomfihljr  l^tteo, 
wd  rewrv«  i^  rei^t  pr^  ra,^,  or  mx^  thi»  ia  gpod^  $»- 
(but  )9  ia  subrtMC^  the  aocimtomable  r^t."    Qch  i«tf  • 

44*  iu  ps^d  ]>>rd  A(i9iii){^9  case  is  refftrred  to  in  the 
^qtolH^  imwdi^Aely  preoediqg^  I  a^  of  opinion,  tb»t 
{))6  laW|  as  iQ  Udd  dpwn  by  I<prd  (M^  i§  omsonmt  ^ 
r^aiQPi  iwd  tttat  |t  ia  ^ompftt^at  to  leait^  i^  pArti  r^^^rv- 
)Qg  a  ^ue  fMdd  fit  pFgportioa  of  tha^  {?nt  vhicb  bad 

formerly  been  reserved.     The  case  of  Smith  v.  %*riHflfar 

ia  fn  fMitb«r|ty  upqy»  that  pointt  It  is  tru^  that  the 
89  and  iO  Geo,  8«  cr«  il,»  ^(ler  reciting  that  doubts  had 
anilf%  whether  ^qle^iastical  persopf;  coqld  law^l^ 
gnmt  leparAtQ  leiuses  of  parts  of  Ifwd^  usually  d^is^ 
1^  ^e  Igase  ftnd  und^  one  r^t,  enabl^  th^  so  tQ  dp* 
Jivfit  Wfi  9^  npt  iiecc!9S»ri]y  to  infer  from  tbapc^  that 
Uios?  dPUbt«  ^pr«  well  foupded.  Acts  of  parUaipent  fqr 
A«>  P?H'pQ«^  <rf  removing  doubts  are  very  bepeficialt  be- 
Q9tWi  tb<7  prevent  that  ei^pepce  pf  litigation  which 
iKburwise  must  \9ke  place,  in  order  tp  have  such  doubts 
re9olyedt  Vov  4^»e  rea^m  I  WU  of  opinipn,  th^  th^s 
i^  ^  good  aud  valid  leas^  apd  that  the  postea  shpuld  be 
d^Uvfrisd  to  the  defeqdwt. 

^AY](^Y  J.    X  wi  of  tb?  same  opipion.    Th^  objeo- 

tiou  to  j^e  lease  isi  that  it  is  not  conformable  to  the 
)$i;ing  power  contained  ip  (he  statute  Q  G«  1«    That  act 

applies 
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apiili^  Wi  merely  %q  the  prem9e«  in  qaiKtioii,  )h9I  kl       ^9fsk 
liU^  c^  ¥ery  larg9  extent,   lying  i%  seiw«l  difesfi|( 

c^mitiei ;  «n4  it  i^earfi  to  qae  tq  )iav§  beei^  tbt)  iQ^fV' 

tJQft  ^  Ibe  legWftturft  that,  m  Iwg  f^  th«s§  8b^ul4  fep      ^{1 

hem  i4*  (b»  U^  of  the  9ett)or^  (b^  ^t%!i§  §bml4  sot  bt 

aiifpiite^*  V^  4Pt  PpntAin^  ^  l^^jng  WW^9  ^\th  tim 
pi^wWkmf  ^^  3(>  ^  upon  4^1  aod  ev^ry  #ufih  )e^  nqil 
leisea  (bev#  b«  res^Vfad  and  xofidp.  payi^e,  y^a^lys  d^h 
ipg  ^Vi9  fiqutuiiiim^  therep^  the  ii«ual  and  aecustoRied 
yearly  lentib  bo^of^  and  ^rvices  fbr  ibe  mum."  likMffs 
tbe  liiBt  q$ejitiw  arisen  upop  tbeai^  w^Mldi;  and*  114  ^^rdev 
to  ]i«ov  wbat  nwTQ  tbe  U9u»l  ipd  aocwstopifid  TW^  I  tok« 
it  tA  be  qfit»  filers  that  we  magF  bnik  tp  tbe  pri^wimly 
aiflwg  teaifvii    That  point  w^  4^Qid«4  m  f^A  ¥* -0^ 

d0»  JS.  (jfJbfm»^  («)  It  i»  inapoHible  tq  t^  ¥fbat  wm  tbft 
s^ta  and  Miadition  of  tb^  propeily  w)^l^  ii  to  be  Umi 
fia^ifWt  of  iutlirQ  101^98,  unlecA  by  referring  (q  w}^  «f|t^ 
tba  tbf^  exiffjtipg  Jea^es,  nor  can  it  bf  ^i^^rtfMRed  w))lM^ 
i|  the  lK»t}  9»^  a^pnitopifld  reflt,  hqI^  l)y  reding  tg 
tbfi  ^e|«i^  lwi(»»  tp  see  what  ha«  hefin  |j)9  r«At  ^xha 
tbae  to  gillie  vtvefved.  |t  has  bt«n  m^%  tbat  ^  old 
l^aiP  mi^^t  b^  refirred  tQ  for  |b^  Bfin^pfe  gT  imai^Mm^ 
ii^t  thi  QiantWfi  of  repts  bpt  pot  for  tb^  purpQio  pf 
4|90|ftaimilg  tb^  tifpe  wd  inaqi^^  in  wbkh  ^  f^ 

>faa  i^arar^ed  and  ]p«d§  payable    In  c^4ar  to  j^4g& 

^W^WTi  ibi^^  ft  rajot  is  iuu4  and  acai|s|^c)n#dii  i4| 
th^  <?"i?«>niitl«ces  conneptp^  with  tba(  r^fe  ppi*  b»9RU<f 
sidoTf^i.  Thf  tjflip  und  the  u^ode  pf  p^ymept  iffif  upmp 
of  tbpflo  ciwHWJWtances  from  which  a  ju4ginppt  vm  ^ 
farmed,  whethar  it  wa#  the  i^i^ai  an4  ^s^G^X/mi^  J«»t 
or  not*    In  Lprd  liwMjcif^  case,  and  in  tbe  Deaii  fiqd 

Qc  4  Chapter 
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IBM.  Qiapter  of  Worcester's  case,  the  Court  did  refer  to  the 
jj^^^^  '  mode  in  which  the  old  rent  was  reserved,  and  from 
g*"*°^  -  comparing  the  new  and  the  old  reservations,  certain 
objections  were  made  to  the  existing  leases.  Now  that 
could  not  have  taken  place,  unless  it  was  deemed  com- 
petent for  them  to  look  at  the  old  leases,  to  see  the 
mode  in  which  the  old  rent  was  reserved,  for  the  pur- 
pose  of  considering  whether  it  was  a  usual  and  ac- 
customed rent.  i  the  old  rent  is  reserved  quarterly, 
the  new  rent  reserved  is  not  usual  and  accustomed,  un- 
less it  be  a  quarterly  rent  also.  In  this  case,  the  words 
of  the  power  are,  ^^  so  as  upon  all  and  every  such  lease 
and  leases,  there  be  reserved  and  made  payable  yearly." 
Ghneat  stress  has  been  laid  upon  the  word  yearly,  and  it 
has  been  contended,  that  the  true  amstruction  of  that 
word  requires,  that  there  should  be  one  entire  yearly 
payment.  I,  however,  consider  the  words  <<  made  payable 
yearly,^  the  same  as  if  the  words  had  been,  ^^pin^able 
every  year.**  In  leases  there  is  usually  a  covenant,  that 
the  lessee  shall  pay  yearly  and  every  year,  and  by  the 
reddendum,  he  is  to  pay  the  yearly  rent  of  so  much  by 
half  yearly  or  quarterly  pajrments.  It  appears  to  me, 
that  the  word  yearly  does  not  necessarily  mean  one 
entire  rent  for  the  year,  and  in  this  case,  although  a 
yearly  rent  might  be  more  beneficial  to  the  successor, 
yet  it  would  not  be  the  usual  and  accustomed  rent,  for 
it  appears  from  the  old  lease^  that  the  usual  and  ac- 
customed rent  was  by  a  half  yearly  payment.  And  it 
cannot  be  supposed,  that  with  respect  to  such  ext^isive 
possessions,  it  was  intended  to  give  an  undue  advantage 
to  the  remainder-man.  The  tenant  for  life  and  the 
remainder- man  must  have  been  intended  to  be  placed 
on  fair  and  equal  terms,  and  that  will  not  be  the  case, 

unless 


Wojov. 


IV  THB  SscoNO  YtAm'  OF  GEORGE  IV,  S89 

imlesB  die  rents  resenred  under  the  new  leases  are       1898.' 
reserred  in  the  same  manner  and  form  as  they  were  in      ^"""^T* 

.  ^  Dob  cmb. 

the  old  ones.     It  appears,  that  by  the  old  leases  the    ^  JSarirf 
rent  was  resenred  half  yearly,  which  was  as  little  bene- 
ficial to  the  remainder-man  as  the  reservation  in  this 
lease.     I  think,  therefore,  that  this  does  not  constitute 
any  otgection  to  the  lease  in  question. 

The  neoLt  objection  is,  that  the  landlord  is  restricted 
from  distraining  and  from '  selling.  That  does  not  ap- 
pear to  me  to  be  so.  It  is  a  rule  of  construction,  that 
where  a  clause  is  introduced  into  a  deed,  or  into  an  act 
of  parliament  in  order  to  confer  a  benefit,  it  is  not  to  be 
construed  so  as  to  work  a  prejudice,  or  in  other  words, 
that  where  the  intention  of  the  clause  is  to  give  a  further 
r^ht,  it  is  not  to  be  construed  so  as  to  take  away  any 
other  n^t  existing  without  it.  Now,  applying  that  rule 
to  the  present  case,  this  clause  must  not  be  construed  to 
take  away  from  the  lessor  any  right  he  had.  At  common 
law,  the  lessor  had  an  unqualified  right  to  distrain,  and 
by  statute  to  sc^  the  distress.  There  is  another  answer 
to  this  objection,  that  this  is  a  reservation  in  the  usual  and 
aocnitomed  mode^  for  the  lease  of  1708  contains  almost 
verbatim  the  same  provision  with  respect  to  the  rent 
there  reserved,  and  then  this  rent  being  reserved  exactly 
under  the  same  circumstances,  it  becomes  in  that  respect 
the  mial  and  accustomed  yearly  rent. 
'  The  olgection  that  twenty-eight  days  are  allowed, 
after  non-payment  of  the  rent,  before  re-entry,  is  also 
answered  by  the  old  lease,  and  the  decision  in  the 
House  of  Lords,  in  the  case  of  Smith  v.  Doe  dem.  E.  of 
Jene^  The  words  of  the  condition  in  the  power  are, 
^  and  so  as  in  every  such  lease  there  be  contained  a 
condition  of  re-entry  for  non-payment  of  the  said  rent 
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18S0.       a»d  rinli  lhar#by  te  bq  p^fwrved,'-    Now  tfais  l^ise  #<m' 
conUin  a  ^i^ditioa  «f  re-^ntry  for  oQn-payaieQt  ^ 

D«B  d«BI. 

B&ri  of  rent  It  U  (aid,  howevery  that  it  is  qualifi^  by  thf 
wQTdfl  f^  being  lawfttliy  d^an^ed, "  whiab  worda  w«pe 
not  in  thQ  leas^  ia  the  casq  of  iSmi^i  v.  />P0  dem^  £.  ^«/in^ 
sqi,  la  the  ^d  l^as^  in  thi^  ca^  h^we^i^,  it  is  pn^t 
of  the  proviso  of  rfh-^ntry,  tlmt  the  »ent  ^hftll  l^  li^-c 
fully  dfuiiandedi  f^da  theraf(ire,  the  pr^viiEip^s  in  th«  two 

l^^Gfi  fprre»pppd  in  thi«  r^pect,  and  tha  te^^t  in  (ail 

in  [^§!^a^ipni  and  the  tenant  in  tail  in  Feiiiaipd^F)  9X9i 
tp  fill  infects  f^nd  pnrpp^j  nppn  the  same  Fel»ttv§  t#r«ia 
asi  tbpy  ¥er«  f^t  th^  ti^#  wbw  the  act  of  pairha«»t  w« 

B^§d- 

Tbf  r^nwning  otttWtiqn  i%  thftt  this  i^  ^  lea^ie  of  gf^Fl 
of  ^rtftin  Br^i§?%  which,  at  th^  time  of  pjMi«i^g  (hji  ^g( 
qf  P^li^m«nt^  wer§  in  lea^e  jointly  with  Qth^?  prPpw^DFt 

«^d  that  it  wj^s  apt  ^nap^t^^nt  tP  th^  les^pr  tp  Ipwi 

FPBW^y  aqparat%  i^t  ^  prq  rata  rent,  which  bad  fowsfly 
been  jointly  dcfni^edt  J  thij^H,  hpwpvpr,  it  VP»ld  te 
ifiq^t  nnrea^pni^hlp  so  to  constf  up  thif  powerv  Thf  pnl^ 
authority  in  fevQ^r  pf  snpb  a  coqstructiqn  '^  J^r4 
^Qij^ojj[%  q^sp.  That  c^sie,  hpwaYpr,  w^^  nOt  dcpidp4 
qpon  that  poipt,  The^e  an  apre  pf  wa«te  Japd  wft^  \%% 
trqdup^  ii^to  the  lease,  pnd  the  entire  rent  was  irefefvg^ 
oi^t  of  that  ^cr^  a§  well  §s  out  of  the  apcientjy  dpin^p4 
lands.  The  ground  of  thp  decisign  was,  thpt  the  g44 
acpy^tPPi^  7 ^nt  wps  not  confined  to,  and  tberpfora  waa 
npt  i§^uiP8  out  of  the  old  acpuston^ed  letten  lands?  T^ 
opinion  slated  to  have  been  delivered  by  the  Judges 
upon  the  other  ppint  was  extra-judicial ;  qnd  wb^  we 
consider  that  Lord  Coke^  in  his  comnientary  upon  Z4^ 
ile$qt^  which  was  published  spn^e  years  after  I^ord 
ffounffc^s  case^  |aj|rs  it  ^qwq  a^  clear  )aw>  ^^  that  a  te? 

^ant 
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^Mt  in  tail  n^ay  ]^t  pftrt  pf  the  ]aqd  acc^stoplAhly  UH^        \%SffL  . 

4Xi(}  rea^rve  ^  rept  prp  rata,  or  n^pve,"  it  appears  tq  me^      iwdLu 

thfil  there  ^ther  must  have  beeq  sppe  mistake  ia  that    «  E«ri  ^ 

pfi^  of  the  5th  Coke^  or  that  the  opipipp  of  the  profit-       ^F^ 

sim  W46  4epide(]l)r  against  thp  4QCtriBe  there  laid  down. 

I  am  dearly  pf  opinioQ,  in  this  cas<:^  ypon  reaapa  ft| 

Y^  a^  imthority,  th^t  th^  tepant  in  tail  had  4  light 

to  let  V^pi  of  ih^  lands,  which,  at  the  timci  of  the  {Mm- 

ipg  Qf  tl^e  aot  pf  piMfliftmept,  w^r^  under  oq^  ^^mm 

^%  ppe  ^tpre  reutf  provided  1)^  tPQh  care  ro  r^erv^  th^ 

pTQpprtipq  pf  tbftt  pld   rept  which  the  land  dWid^ 

bore  ^  th?  whole  property.     Fpr  thes^  rea^qs,  I  m)) 

of  opini^Ot  that  the  leai^e  cannot  he  impeached,  upd^ 

ppp|e(}y^t;\y,  that  thp  ppstet^  mpst  be  delivered  to  the; 

4«^dapt. 

HoWOT»  J,  I  ftm  pf  ppinipp  that  the  leas^  if  cpn- 
feriP^l9  to  th^  ppver,  apd  therefpr^  a  v^id  le«^.  Tl^ 
ppw?r  r^aifffi  th^t  thcr^  be  "  reserved  and  Piade  p^- 
able  y^fljri  during  thfi  coptipuaqc?  pf  the  lea^^  tb^ 
ufU^l  9nd  AQCitftpmed  yearly  rents,  boons,  ^d  s^rvjpes 
fpr  th^  8am?t"  If*  then,  there  be  reserved  in  the  lease, 
and  niad^  pajf^ble  dpring  the  continuance  thereof^  the 
umal  and  accustomed  yearly  rents^  boons^  and  services, 
the  leas^  is  valid.  Whateyer  might  havfi  beep  my 
opinipii  Dppn  fipme  of  the  points,  if  the  case  of  Smiih 
V.  J)qe  4^1^  P*  of  Jersey  had  not  been  df)cided,  I  must 
ngw  tfke  the  law  to  be  such  as  it  wa^  finally  decided  in 
that  case.  That  case  established  two  points,  first,  that 
a  reference  might  b^  had  to  the  former  lef^ses,  fpr  the 
purpose  pf  ascertaining  what  was  the  usual  and  accus- 
tonded  rent,  and  for  such  other  purposes  as  form  the 
subject  of  contest  upon  the  present  occasion ;  secondlyt 

that 
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1 823.        that  the  same  construction  is  not  necessarily  to  be  given 
to  the  words  of  the  power,  as  the  same  words  must  have 

Dot  dcni* 

Earl  of        received  if  they  had  been  used  in  the  lease  itself.     One 
objection  is,  that  this  rent  in  this  lease  is  reserved  half- 
yearly,  and  that  the  power  requires  that  it  should  be 
reserved  and  made  payable  yearly,  during  the  continu- 
ance thereoi^  Sec.**     It  is  admitted,  that  if  the  word 
yearly  had  referred  to  the  reservation  only,  and  not  to 
the   mode  of  payment,  this  would  have  been  a  suffi- 
cient execution  of  the  power,  though  the#rents  be  made 
payable  half-yearly.     I  think,  however,  that  in  common 
parlance  the  word  yearly,  used  in  this  and  other  leases, 
means,  not  a  payment  of  rent  once  a  year,  but  that 
the  same  is  to  be  paid  in  or  during  every  year,  and  that 
seems  evidently  to  have  been  the  meaning  of  the  person 
who  prepared  this  lease ;  for  the  words  of  the  redden- 
dum are,  "  yielding  and  paying  yearly  and  every  year, 
the  yearly  rent  or  sum  of  50/.,  upon  the  25th  March 
arid  the  29th  September^  by  even  and  equal  portions.** 
So  that  the  person  who  framed  this  lease,  states  it  to  be 
a  yearly  rent,  and  still  makes  it  payable  by  two  half- 
yearly  payments,  and  that  is  consistent   with  the  old 
leases.     In  one  sense  of  the  word,  therefore,  this  rent  is 
payable  half-yearly,  but,  in  another  sense,  it  is  payable 
yearly,  because  it  is  payable  during  the  year;  and  if  the 
latter  sense  can  be  given  to  the  expression  in  this  lease^ 
I  think  it  ought  to  be  construed  to  have  that  meaning. 
Besides,  if  we  refer  to  the  former  leases,  which,  accord- 
ing to  the  case  of  Smith  v.  Doe  dem,  JB.  of  Jersey  we  are  at 
liberty  to  do,  this  appears  to  be  the  usual  and  accus- 
tomed yearly  rent ;  for  it  is  payable  yearly  in  the  accus- 
tomed manner,  that  is,  every  year,   by  the  two  usual  ' 
half-yearly  payments. 

Another 


IN  THE  Second  Year  of  GEORGE  IV.  398 

Another  objection  is^  that  the  rent  reserved  was  made        18S2. 
payable  at  an  earlier  day  than  it  would  have  been  pay-      doe  dam. 
able,  if  it  had  been  made  payable  at  the  end  of  each     „  ^^^^  ^ 
year ;  and  it  has  been  said,  that  the  power  must  be  con-       iS""* 
strued  in  the  same  manner  as  if  the  very  words  of  the   '  ^ 
power  were  contained  in  the  lease  itself;  and,  undoubt- 
edly, if  the  reddendum  had  been  yielding  and  paying 
yearly,  without  saying  any  thing  as  to  the  times  of  pay- 
ment, no  T&it  would  have  accrued  due  until  the  last  day 
of  the  year.    In  Smith  v.  Doe  dem.  £.  ofjersey^  a  similar 
argument  was  used,  for  it  was  contended,  that  if  the 
lease  in  that  case  had  provided,  that  a  party  shduld 
have  power  to  re-enter,  on  non-payment  of  rent,  he 
might  enter   immediately  upon    default    being  made. 

The  House  of  Lords,  however,  decided  otherwise,  for 
they  construed  the  words  giving  the  right  of  re-entry 
in  a  different  sense  from  that  which  they  must  have  re* 
ceived,  if  they  had  been  used  in  the  lease  itself.  In  this 
case,  the  rent  is  made  payable  half-yearly,  and  whatever 
might  have  been  the  case,  if  it  had  not  appeared  from 
the  former  leases,  that  that  was  the  usual  and  accus« 
tomed  mode  of  paying  the  rent,  I  think  it  does  appear 
from  them,  that  this  was  the  usual  and  accustomed  rent, 
payable  in  the  usual  and  accustomed  manner. 

Another  objection  to  the  lease  is,  that  the  clause  of 
distress  takes  away  the  right  of  the  party  to  distrain 
previously  to  the  demand  of  the  rent,  and  also  that  when 
he  has  distrained,  it  takes  away  the  power  of  selling 
under  the  statute.  I  think,  however,  that  this  being  a 
covenant  for  the  benefit  of  the  landlord,  it  does  not  take 
away  any  right  which  he  had  by  common  law,  or  by 
statute,  and  consequendy,  that  notwithstanding  that 
covenant,  he  might  distrain  without  demand,  and  might 

seU 
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1^22.  sell  the  distress.      Brides  thid  objection  goes  to  its  not 

j^^  j^^^  beitig  the  usual  and  accustomed  rent.     Now  it  appears 

sJ^*^  t  ^^^^  ^^^^  clause  has  been  adopted  from  the  former  leases, 

jj^^*u^  and  therefore  that  this  is  the  usual  and  accustomed  rent, 

Wttibir. 

reserved  in  the  usual  and  accustomed  manner. 

Another  objection  is,  that  the  right  of  entry  is  pott- 
poAed  for  twenty-eight  days;  that  point,  however,  was 
determined  in  Smithv.Doedem.  E,  of  Jersey ;  and  besides, 
the  former  leases  had  this  very  clause,  and  therefore  afibrd 
an  answer  to  that  objection.  The  same  answer  applies 
also  to  the. qualification  as  to  the  rent  being  lawfully 
demanded,  and  I  am  of  opinion,  that  the  4  Oeo.  2.  does 
apply  to  a  case  of  this  kind,  and  that  notwithstanding 
those  words  the  landlord,  without  making  any  demand^ 
might  enter,  distrain,  and  sell. 

I  am  also  of  opinion,  upon  principle  as  well  as  author 
rity,  that  a  party  may  demise  a  part  of  premises  formerly 
demised  jointly  with  others,  provided  he  reserve  a  fair 
rent.  The  passage  referred  to  from  Cttke  tqwn  LUtletofi^ 
44>  b.,  is  a  strong  authority  upon  that  point,  and  I 
think  the  doctrine  there  laid  down  by  Lord  CMce  a 
right  exposition  of  the  law^  For  these  reasons,  in 
addition  to  others  which  have  been  given  by  my  Lord  and 
my  brother  Bayley^  it  is  my  opinion  that  since  the  deci* 
sion  in  the  case  of  Smith  v.  Doe  dem.  E.  ofjeney^  what- 
ever might  have  been  the  case  previously,  this  lease  must 
be  considered  as  valid. 

Judgment  for  Defendant,  (a) 

(q)  Pnf  J.  wti  ibMnt  at  Chamben. 
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lSt2. 

Barton  and  Another  against  Williams  and 

Others. 
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ROVER  to  recover  from  the  detendants  the  value  j4,  and  jb 
of  certain  East  India  warrants  for  the  delivery  of  a  topul^Sie 
quantity  of  cotton,  and  certain  quantities  of  cotton  stated  jiSSt^I^^uS,"' 
in  the  declaration.     At  the  trial  before  Abbott  C.  J.,  at  ^"^  ^^^ 

'         brokers  to  pur- 

the  London  sittings  after  last  Michaelmas  term,  a  verdict  ^^  **>«  "«»«• 

^  '  These  pur- 

was  fbnnd  for  the  plaintiffs,  damages  7337/.,  subject  to  chides  haviDg 

been  madey 

the  opinion  of  the  Court  oh  the  following  case :  wurmnti  or 

orders  for  de- 

In  the  year  1818,  John  Moon^  wh6  then  c^irried  oti  livery  were 
business  at  MancJiester  as  a  cotton  mei'chant  tkndet  the  name  of  the 
firm  of  X  Moon  and  Son,  having  agreed  with  the  pldn-  Sle  «I^m^    - 
tiffs  (who  also  carry  on  business  at  Manchester)  to  m'l&ke  ^^  *®^  *** . 

^  J  f  ueir  pomesaion, 

a  purchase  on  joint  account  with  them  of  cottons,  gave  «■  the  broken 
directions  to  his  brokers,  H\mt  and  Sharp  oi  London^  to  dUteiy  after  the 

.        ,  purchase,  B» 

purchase  at  thie  East  India  Compahy^s  sales  cotton  to  a  paid  a,  one . 
cotasiderable  ambuht,  on  the  account  of  </.  Moon.    Hunt  After  consider- 
and  Sharp  acciordingly  purchased  at  several  sale*  be-  hacf  £en  made, 
tween  the  months  of  January  and  Jutte  in  that  year,  cot*-  ^ere  i^fwmed 
ton  to  thfe  amount  of  20,00(tf,,  and  obtained  orders  for  *^**  -^^  ?^  *'? 

'  ^  interest  m  the' 

goods  pur- 
chased ;  A',  after  this,  directed  the  brokers  to  procure  him  a  loan  on  the  security  of  the  war* 
Ttots,  and  C  advanced  money  by  discounting  bills  drawn  by  A»  npoh  tlie  brokers,  as  a 
accurity  for  which,  the  whole  of  the  warrants  were  deposited  with  C.  by  the  brokors. 
While  they  were  so  dcpouled,  the  brokers  received  directions,  tx>th  Ax>m  A.  aod  J9.,  to 
mtke  a  division  of  the  coods  held  on  Uieir  joint  account,  which  they  did,  by  appropriating 
specific  warrants  to  each  party,  and  which  division  was  approved  of  by  both.  Before  the 
billtbeeanae  due,  the  brokers  were  directed  by  A,  to  get  one  half  renewed,  which  C  agreed 
to  do,  and  discounted  fresh  bills,  and  the  brokers  then  left  in  the  hands  of  C,  as  a  security 
Ibr  the  money  thus  advanced,  the  warrants  belonging  to  i?. ;  C  however,  not  then  knowing 
that  J9.  had  any  interest  in  them : 

Held,  first,  that  the  first  pledge  did  not  transfer  to  C  any  interest  in  that  part  of  the 
goods  which  belonged  to  B,  Semble,  that  a  sale  by  one  of  two  tenants  in  common 
of  the  whole  property,  is  a  conversion  as  to  the  share  of  one,  and  oontequently  that  trover 
is  maintainable : 

iHeld.  secondly,  that  after  thft  partition  bad  taken  place,  the  tenancy  in  common,  if  it 
ever  had  existed,  was  determined,  and  that  being  so,  the  second  pledge  was  the  pledge  of 
m  spedfie  cfaatid  MkmgiBg  tO  j9.>  which  (be  bmcn  hid  bo  ftotbority  to  makc^  ana  that 
twytr  WW  anintnuMJylc 

the 
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1. 828.        the  delivery  of  it,  commonly  called  East  India  warrants, 
j^^^^^       which  were  ipade  out  in  the  name  of  Huntf  as  the  broker 
Jl^jL^      employed  at  the  sale,  and  were  left  in  the  possession  of 
ttmt  and  Sharp  as  the  brokers  of  the  said  John  Moan. 
The  plaintifis,  immediately  after  the  purchases,  paid 
Moan  and  Co.  one  half  of  the  value  of  the  cottons. 
Hwd  and  Sharp  knew  that  Moan  and  Co.  were  occasion- 
ally in  the  habits  of  making  purchases  on  joint  account, 
but  at  the  time  of  making  the  first  purchases  in  ques- 
tion, had  no  knowledge  that  the  plainti£&  were  in  any 
way  concerned.     When  half  the  purchases  were  com- 
pleted, they  were  apprised  that  the  plaintiift  had  some 
interest  in  the  purchases  in  question.     It  was  subse- 
qu^itly  agreed  between  the  plaintifis  and  J.  Moon^  that 
the  cottons  should  be  divided,  and  accordingly  in  Febru^ 
ar^t  1319,  written  directions  were  given  by  the  plaintifis 
to  Hunt  and  Sharp  to  make  division  of  the  cottons  held 
by  them  on  the  joint  account  of  Moon  and  the  plaintiffi, 
and  they  having  received  similar  directions  from  Moon 
and  Co.  proceeded  to  make  the  division  by  specifying 
in  8^)arate  columns  the  warrants  which  were  respec- 
tively appropriated  to  the  plaintifis  and  Moon  and  Co. ; 
and  on  the  20th  February^  1819,  they  communicated 
such  division  to  both  parties,  and  received  their  appro- 
bation of  the  same.     At  the  latter  end  of  Naoember^ 
1818,  Moon  directed  Hunt  and  Sharp  to  procure  him  a 
loan  of  from  20,000/.  to  25,0002.  on  the  security  of  the 
East  India  warrants  then  in  their  possession,  and  they 
informed  the  defendants  of  the  request  of  J.  Moon,  and 
implied  to  them  to  discount  the  acceptances  of  them, 
Hunt  and  Sharp,  on  bills  drawn  on  them  by  Moon  and 
C0.9  on  the  security  of  the  whole  of  the  warrants,  which 
the  defendants  agreed  to  do,  and  accordingly  eight  bills, 

payable 
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payable  at  three  months  after  date^  were  drawn  by  J.  IS92. 
Moon  and  Son,  upon  and  accepted  by  Hunt  and  Sharps 
fidUog  doe  reflectively  27th  Febrvofy^  UtMarchf'^ 
Martha  and  4th  and  5th  Marckf  all  of  which  were  duly 
paid  at  maturity.  These  bills  were  discounted  by  the 
defendants  at  the  beginning  otDecember^  1818;  and  at 
the  tnne  of  ileceiving  the  money  from  the  defendants^ 
and  as  a  security  for  the  payment  of  the  bills, '  Huni 
and  Sharp  deposited  with  the  defendants  the  whde 
of  the  warrants. 

On  the  23d  February ,  Hunt  and  Sharp  reoeivied  from 
diboH  and  Go.  *  the  following  directions,  contained  in  a 
letter,  dated  15th  February,  1819:  <<  Half  the  amount 
fyun,  WHUamia  is  all  I  would  wish,  or  even  nothings  if 
yoa  can  force  off  every  bale  of  cotton  I  have  in  London. 
Gash  in  time,  if  half  should  be  done  by  WilUams  and 
Cob  Mr.  B.'s  warrants  might  remain.^'  And,  in  con- 
geqncpce^  an  application  was  made  by  HuiU  and  Sharp 
to  the  defendants  to  renew  1 0,000/L  of  the  amount  of  the 
original  bilis^  which  the  defendants  agreed  to  do,  by  dis* 
coundflg  other  bills,  similar  to  the  former,  on  a  sufficient 
number  of  the  warrants  to  cover  them  to  that^amount 
beiDg  left  as  a  security  for  such  renewal.  Hunt  and  Sharp 
did  not,  at  any  time  previous  to  such  renewal,  commutdh 
cate  to  the  defendants  that  any  alteration  had  takM 
{daoe  m  the  {nroperty,  or  that  the  plaintiiBs  had  any 
conoen  in  it.  On  the  2d  Marchj  Sharp,  of  the'firm  of 
Had  and  Sharp,  received  the  warrants  from  the  defend- 
ant%  for  the  express  purpose  of  dividing  them,  so  as 
to  take  10,0002.  wcMrth  of  them  away,  and  to  return 
KVOOOL  worth  to  the  defendants,  to  remain  as  a  seen- 
rily  for  the  renewed  bills,  and  took  them  to  his  oounting- 
hpuse  for  thepui^pose  of  making  such  separation ;  and 
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1822.      liaving  dene  8<s  returned  to  the  defendants  the  warrants 
"  belonging  to  the  plaintiffs,  and  retained  those  which 

•l/ahu^.  bad  been  apprqsriated  to  Moon  and  Son;  and,  m  so 
^oing,  acted  by  the  direction  of  Moon  and  Son ;  but 
wkhcNit  any  communication  with  or  authority  from  the 
plaintiffs.  The  defendants  discounted  two  bills,  of 
949(tf.  85.  and  2569/.  125.  respectively  drawn  as  be- 
fere^  by  Moon  and  Son,  upon  and  accepted  by  Hunt 
Ukd  Sharps  on  the  2d  of  March  ;  and  two  other  bills,  of 
2496/.  155.  and  2564/.  155.,  on  the  1  Ith  March;  which 
four  bills  amounted  to  10,121/.,  and  which  were  disho- 
noured when  they  became  due.  The  defendants  sold 
the  cottons  in  question  for  7337/*  ^ 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  plaintiffs  were,  under  the  circumstances,  entitled 
te  maintain  the  action  of  trover. 

JR  FoUocky  for  the  plaintiffs.  The  original  pledge  of 
all  the  warrants  cannot  be  sustained  as  against  the 
plaintiff^  And,  if  it  could,  nt  all  events  the  r^iewed 
pledge^  made  subsequently  to  the  division  of  the  pro- 
perty, cannot  be  sustained.  There  is  a  material  dis- 
tiaetion  between  a  sale  and  a  pledge.  In  the  case  of  a 
mJcF,  the  purchaser  trusts  the  property ;  in  the  case  of  a 
pledge,  the  party  lending  his  money  trusts  the  iridivi- 
dual  who  borrows ;  and  if  the  latter  has  no  authority 
to  pledge^  the  pledge  is  not  available.  In  this  case,  the 
bndcers,  in  August,  knew  the  property  to  belong  to 
Moon  and  the  plaintiffs,  and  then,  by  Mxm's  direction, 
pledged  the  whole  with  the  defendants.  Now,  the  bro- 
kers had  no  authority  to  pledge  the  plaintiffs*  share; 
and,  therefore,  the  pledge  is  not  available  as  against 
tliem  t  and^  if  that  be  to,  supposing  the  brokers  to  hare 

been 
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becD  justified  in  pledging  the  warrants,  as  far  as  Mxm^^       1 822, 

share  was  concerned,  the  defendants  would  therd)j  be*       ' 

come  tenants  in  common  with  the  plaintifis  of  the  whole  ^i 
property  and  the  sale  by  them  is  a  convenion  as  to 
the  plaintifis'  share;  for  the  sale  having  taken  place  in 
Ltmdom^  was  a  sale  iu  market  overt;  andf  therefoi^ 
operated  as  a  destruction  of  the  property,  and»  conse- 
quently, trover  is  maintainable.  It  is  deary  howevwy 
that  after  the  division  of  the  property,  the  brokers  had 
no  authority  whatever  to  pledge  the  share  belonging  to 
the  plaintifis.  All  the  warrants  were  returned  into  the 
brokers'  bands,  and  it  was  their  duty,  as  the  agents  of 
the  plaintifl^  to  retain  those  which  belonged  to  thenu  In* 
stead  of  whidi,  bowever»  they,  by  the  direction  of  Mooii^ 
leave  the  warranU^  which  were  then  the  prqperty  of 
the  plaintifi&i  as  a  security  for  money  advanced  to  Mom* 
They  could  not  thereby  convey  any  interest  in  the 
plaintiflb'  sepaiate  property  to  the  defendants ;  and  the 
sale  by  them  of  that  property  is  a  coi^version. 

Jiudalf  contra.  This  was,  in  ^e  first  instances  a  4i^ 
post  by  the  biroker  of  warrants  belonging  to  his  pirin- 
cipal,  JIffaoa,  at  the  request^  and  for  the  benefit  of  t)f^ 
principal,  and  of  which  the  principal  had  tl^e  90^ 
power  of  diqposal,  as  between  him  and  the  b^ok^* 
Moan  g|i?e  the  directions  to  the  broker  to  purchase  on 
his  own  aoeount^  and  the  purchase  was  so  madi^  and 
the  warranty  were  deposited  with  Hunt  and  Sharjk  Hfi 
the  bro)Lers  of  Mocm.  Moon^  therefore,  at  the  tijcne  of 
the  first  pledge^  had  the  sole  right  of  disposing  of  the 
warrants,  and  be  having  authorized  the  brokara  tp 
pledge^  the  defendants  by  that  pledge  acquired  an  ab- 
sedate  interest  in  the  pioperty.    But  even  if  that  were 
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182£«       not  so,  and  the  brokers  only  had  authority  to  pledge  the 
^  undivided  share  of  Moouy  the  defendants,  by  taking  that 

_3«*'"*        pledije,  became  tenants  in  common  with  the  plaintiffs ; 
and  then  it  is  clear,  that  trover  cannot  be  maintained  by 
one  tenant  in  common   against  another.     And  a  sale 
does  not  amount  to   a  conversion.      In  this  case  too 
the  subsequent  division  of  the  cottons,  and  the  fact  of 
the   brokers    having   returned  the  plaintiffs'   warrants 
instead  of  those  of  Moon\   as  a  security  for  the  re- 
newed bills,  cannot  make  any  difference,  for  all  the  bills 
were  subject  to  the  lien.     The  warrants  were  delivered 
to  the  brokers  for  an  express,  specific  purpose,  viz.  to 
divide  them,  and  to  return  one  half  to  be  subject  to  the 
lien  of  the  old  and  the  renewed  bills  for  10,000/.     The 
warrants  were  never  out  of  the  defendants'  possession, 
for  the  brokers  for  this  purpose  were  their  agents,  and 
the  possession  of  the  brokers,  therefore^  was  the  pos- 
session of  the  defendants.      If  the  bankers  themselves 
had  made  the  division  in  their  own  office,  it  is  clear 
that  they  would  have  had  a  lien  upon  the  warrants  re- 
tained.     The  warrants  were  carried   to  the  brokers' 
counting-house   merely  for    convenience,    and   conse- 
quently the   lien   continued.      If  there  had  not  been 
.  any  previous  division  of  the  property,  there  would  have 
been  no  doubt  upon  this  point,  but  such  division  cannot 
make  any  difference,  being  done  without  the  knowledge 
of  the  pawnee,  especially  where  the  plainti£&  have  al- 
lowed Moon  to  hold  himself  out  to  the  world  as  the 
ostensible  owner.     In  Rabone  v.  Williams  (a),  it  was  held 
in  the  case  of  a  factor  dealing  for  a  principal,  but  con- 
cealing his  principal's  name^  that  a  person  contracting 

(a)  7  r.  jB.56a 
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with  him  has  a  right  to  consider  him,  to  all  intents  and        1822. 
purposes,  as  a  principal,  and  that  though  the  real  princi-         ' 
pal  bring  the  action  in  his  own  name,  the  purchaser        againti 
may  set  off  any  claim  he  has  against  the  factor.     And  so 
if  there  is  a  secret  partner  unknown  to  the  defendant  at 
the  time  he  contracts  with  the  plaintiff,  the  plaintiff 
cannot,  by  joining  such  secret  partner  in  the  action, 
deprive  the  defendant  of  his  right  of  set  off  against 
himself  Stracey  v.  Deey.  {a)     It  is  clear  too,  that  if  the 
plaintiffi  were  partners  with  Moon^  the  original  pledge 
by  one  of  the  partners  was  valid. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  I  think  it  clear,  that  the  pledge  by 
Htmt  and  Sharp  cannot,  in  point  of  law,  operate  so  as  to 
give  to  tbe  defendants  any  right  or  interest  in  that  part 
of  the  goods  which  belong  to  the  present  plaintifis.  It 
has  been  said,  however,  that  trover  cannot  be  main- 
tained, because  there  was  no  conversion,  on  the  ground 
that  at  the  time  of  the  original  pledge,  the  plaintiffs  were 
tenants  in  common  with  Mootiy  who  was  the  owner  of  an 
undivided  moiety.  It  is  laid  down  by  Lord  Chief  Baron 
Comyn,  that  if  a  bailee  sells  the  goods  of  another,  the  very 
act  of  sale  on  his  part  is  such  a  conversion  as  to  entitle  the 
owner  to  maintain  trover  (i),  and  if  that  be  so,  it  follows, 
that  if  a  bailee,  in  possession  of  undivided  shares  belonging 
to  two  persons,  sells  the  whole,  it  must  be  a  conversion 
as  to  the  undivided  part  belonging  to  one,  over  which  he 
has  no  right  or  title  whatever.  I  incline  to  think, 
therefore,  upon  that  ground,  chat  tbe  pledge  cQulct 


(a)  7  r.  21.361. 

(h)  Com*  JHg»  tit.  Aeiion  on  the  Case  upon  Trover,  £•  and  2  SaUs*  655^ 
Isdted. 
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1S2S.      not  operate  upoa  the  property  of  the  plain tiffi;  and 
that  even  if  there  had  been  no  partition,  the  sale  was  a 

J!^^^  conversion  of  the  undivided  interest,  and  therefore  that 
trover  may  be  maintainable.  Upon  the  other  jpoint  I 
do  not  entertain  any  doubt  In  this  case,  after  the 
warrants  were  in  the  hands  of  the  defendants,  a  parti* 
tion  was  made  between  tha  plaintiffs  and  Moonj  and 
thereby  the  tenancy  in  common  was  determined,  and 
afler  thai  partition,  an  entire  new  transaction  takes 
place,  for  Moon  and  Son  agree  not  to  hold  the  defend* 
ants  to  the  payment  of  the  bills  originally  accepted, 
but  fresh  bills  are  drawn  in  the  same  manner,  and  by 
the  same  parties.  It  b  a  new  pledge,  and  having  taken 
place  afler  a  partition  was  made  between  two  tenants  in 
common,  it  was  the  pledge^  not  of  an  undivided  moiety, 
but  of  a  specific  chattel,  of  which  the  property  was  at 
that  time  vested  in  the  plaintiffs,  and  made  by  a  person 
having  no  authority  to  pledge.  I  am,  therefore,  clearly 
of  opinion  upon  the  last  ground,  that  the  plaintiff  is 
oititled  to  our  judgment. 

Bayley  J.  It  is  clear  law  that  a  pawnee  can  have 
no  better  title  than  the  pawner.  At  the  time  of  the 
original  pledge.  Moon  and  Co.  and  the  plainti£&  were 
not  partners  with  reference  to  these  goods  but  part- 
owners;  each  of  them  being  entitled  to  an  undivided 
moiety.  Moon  and  Co.  then  take  upon  themselves  to 
pledge  the  whole,  the  legal  operation  of  which  pledge 
would  be  to  give  to  the  pawnee  no  better  title  than 
Moon  and  Son  bad,  which  would  be  an  undivided 
mcnety  only.  And  if  the  case  had  stopped  there. 
Moon  and  Scm  bdbre  the  pledge,  and  the  defendants 
after  the  ple^g^  would  have  had  a  ri^t  to  sell  an 
undivided  moiciv  cnlj;  and  if  they  had  taken  upon 
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themselves  to  sell  without  any  authority  from  the  plain-        1 8SS« 
tiffs,  either  express  or  implied,  from  the  nature  of  the       ^ 
transaction  they  would  have  been  wrong  doers  with  re-        t^pdmi 
«pect  to  the  sale  of  the  plaintiffs'  moiety ;  that  would  be 
a  wrongful    sale,   and   consequently   a   conversion   of 
their  property.      There  may  be   cases  in    which   the 
indivisible  nature  of  the  subject  matter  of  the  tenancy 
in  common,  may  raise  an  implied  authority  in  one  to 
sell  the  whole.      But  unless  there  be  such  authority^ 
either    express    or    imph'ed,   a  sale  of  the  whole   by 
one  tenant  in  common  is,  with  respect  to  the  other^ 
a  wrongful  conversion  of  his   undivided   part.      But 
this  case  does  not  stand  upon  the  original  pledge,  for 
afterwards  a  renewal  of  the  bills  took  place,  and  all 
the  warrants  were  put  into  the  hands  of  the  brokers,  in 
order  that  a  part  might  be  withdrawn  from  the  pledge^ 
and  that  the  residue  might  continue  liable,  not  for  the 
old  pledg^  but  merely  in  respect  of  the  new  bills  which 
were  to  be  given  for  part  of  the  whole  debt ;  and  the 
brokers  acting  in  that  transaction,  as  the  agents  of  M, 
and  Co.,  had  a  right  to  pledge  their  share  only ;  for  ia 
the  intermediate  time,  there  had  been  a  bargain  between 
M.  and  Co.  and  the  plaintiffs,  that  certain  of  the  war- 
rants should  be  deemed  the  separate  property  of  each 
party.    At  that  time  what  authority  had  the  brokers  ? 
They  had  authority  to  pledge  the  property  of  M.  and 
Co.,  but  none  whatever  to  pledge  that  of  the  plaintiffs. 
But,  instead  of  pledging  tliat  over  which  they  had  an 
authority,  they  pledged  that  which   belonged  to  the 
plaintiffs,  and  the  present  defendants,  who  took  that  ^ 
pledge,  took  it  at  the  peril  of  the  want  of  authority  in 
the  person  making  it.     For  these  reasons,  I  am  of  bpi- 
liioDy  that  the  defendants  had  no  right  to  dispose  of  the 
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1822.       warrants  in  question,  and  that  the  action  of  trover  is 
maintainable. 


Babvoit 
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HoLBOTD  J«  I  am  also  of  opinion  that  the  plainti£& 
are  entitled  to  recover  the  amount  of  their  claim  in  the 
present  action.  It  is  clear,  that,  originally,  the  brokers 
had  no  right  to  pledge  the  share  which  the  plaintiffs 
had  in  the  cottons  which  were  purchased.  It  is  true, 
that  thej  were  purchased  by  the  brokers,  as  the  property 
of  Jlfooit,  they  at  first  not  knowing  that  the  plaintifis  had 
any  interest  in  them.  All  the  purchases,  however,  were, 
in  point  of  law,  made  on  the  account  of  Moon  and  the 
plaintiffs  for  Moon  and  the  plaintiffs  had  agreed  that  the 
purchases  should  be  made  on  their  account,  «and  the 
plaintifi  having  paid  thdr  moiety  of  the  purchase- 
money,  had  an  interest  and  property  in  one  moiety  of  the 
goods.  Having  that  property,  the  brokers,  whether  they 
supposed  Moon  to  have  the  sole  property  or  not,  could 
not,  in  point  of  law,  by  the  direction  of  Moon,  pledge 
that  which  was  the  property  of  the  plaintifis.  But  an  ob- 
jection is  then  made  to  the  form  of  the  action  on  this 
ground,  that  the  plaintiffs  and  Moon  having  originally 
beoi  tenants  in  common,  the  pawnee  is  now  tenant  in 
common  with  the  plaintiflfe,  and,  consequently,  an 
action  of  trover  is  not  maintainable.  The  case  ofjack^ 
son  V.  Anderson  {a)  goes  strongly  to  shew,  that  there  was 
not  such  a  joint-tenancy  or  tenancy  in  common  in  this 
case^  as  to  prevent  the  plaintifis  from  maintaining  trover. 
I  am,  however,  not  quite  satisfied  upon  that  point,  but 
my  opinion  proceeds  upon  the  second  point.  In  this 
Cdse^  nil  the  aocq>t|Uices  for  the  20,000A,  which  were 
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prior  to  the  division  of  the  warrants,  were  duly  paid  at  1822. 
maturity,  and  the  whole  of  that  debt  was  extinguished. 
Now,  after  the  division  of  the  warrants,  had  taken  place, 
the  parties  ceased  to  be  tenants  in  common,  if  they  ever 
were  such,  and  Moon  had  a  separate  property  in  one- 
half  of  the  goods  and  the  plaintifis  a  separate  property 
in  the  other  half.  That  being  so,  I  think  it  perfectly 
clear,  that  the  brokers  had  no  right  to  pledge  the  war- 
rants which  had  thus  become  the  property  of  the  plain- 
tifis, that  the  defendants  had  no  lien  at  all  on  those 
warrants,  and  of  course,  that  the  objection  as  to  the 
form  of  the  action  does  not  apply. 

Best  J.  I  am  of  the  same  opinion.  It  appears  to 
me  that,  from  the  commencement,  this  was  the  joint 
properly  of  Moon  and  the  plaintifis ;  and  if  Moon  were, 
even  a  partner  with  the  plaintiffi  in  this  particular 
transaction,  I  am  of  opinion,  that  he  had  no  right  to 
plei^  the  property*  A  partner  in  a  trading  concern 
generally  may  dispose  of  the  partnership  property,  be- 
cause his  authority  to  do  so  is  implied  from  the  nature 
of  the  business ;  but  that  by  no  means  extends  to  a  case 
of  a  partnership  in  a  particular  instance.  Partners  in 
a  trading  concern  are  joint  tenants  as  to  the  partnership 
property.  In  this  case  the  plaintiff  and  Moon  were  at 
most  only  tenants  in  common .  Now,  one  joint  tenant  may 
lawfully  dispose  of  the  whole  interest ;  but  one  tenant  in 
common  cannot  do  so.  If  the  whole  property  had  been 
in  this  case  sold  by  Moon  himself,  I  am  of  opinion  that 
the  property  of  the  plaintifis  would  not  have  been  bound, 
unless  it  were  a  sale  in  market  overt,  and  such  a  sale 
beccmies  binding,  not  by  the  authority  of  the  persons 
selling,  but  from  the  general  policy  of  the  law.   But  this 
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1822.       is  not  a  sale  at  all,  but  a  pledge.      In  cases  of  sale 
in  market  overt,  you  look  to  the  property,  but  in  those 

agninsi  of  sale  out  of  market  overt,  the  principle  of  caveat 
emptor  applies ;  and  in  the  case  of  a  pledge,  the  re- 
sponsibility of  the  pawner  must  be  relied  upon,  and  if 
he  has  no  authority,  the  pledge  is  not  available.  I  am 
of  opinion,  that  this  being  the  property  of  the  plaintifi^, 
neither  Moon  and  Co.  nor  their  brokers  could,  by  any 
act  of  theirs,  convey  the  plaintiffs'  interest  in  the 
property  to  the  defendants.  It  is  said,  however,  that 
although  they  could  not  convey  the  plaintiffs'  interest, 
they  could  still  convey  their  interest  as  tenant'  in  com- 
mon,  and  if  so,  that  the  defendants  are  now  tenants  in 
common  with  the  plaintiffs,  and  that  upon  that  ground 
the  present  action  is  not  maintainable.  The  case 
of  Jackson  v.  Anderson^  is  an  authority  to  shew  that 
Mooti  and  the  plaintiffs  were  not  tenants  in  com- 
mon. The  ground,  however,  upon  which  I  am  best 
satisfied  to  found  my  judgment  is,  that  the  tenancy  in 
common  in  this  case  was  completely  determined,  and 
that  afterwards  the  separate  interest  of  the  plaintiffi  was 
ascertained,  the  whole  of  the  bills  were  given  up,  and  a 
new  pledge  made ;  and  then  that  was  an  entirely  new 
transaction,  and  when  it  took  place,  the  first  debt  was 
extinguished,  and  the  brokers  had  no  authority  what- 
ever to  convey  the  separate  property  of  the  plaintifis. 
Upon  this  latter  ground,  I  am  clearly  of  qpinion  that 
the  plaintiffs'  are  entitled  to  recover. 

Judgment  for  the  Plaintiffs  (a) 


(a)  This  case  was  afterwards  turned  into  a  s;>ecial  Tcrdict.  Vide  Redra 
T.  ilylandf  Gow't  N.  P.  Hep.  132.  and  Tupjter  v.  ffaythorn^,  ibid. 
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1892. 

Doe  dem.  Edward   Humphreys  against  """^ 

Roberts. 

pTJECTMENT  for  premises  in  the  parish  of  Hofy'  ^.  byhU^in, 
well,  in  tlie  county  of  Flint.      Plea,   not  guilty.  ^^H^^^* 
The   cause   was  tried  before   Gatraaa  B.,    at  the  liEtst  ?''*"'"*vu 

'  house,  wMh 

assises    for    tlie    county  of  Salop,    and    the   question  ***•  *??"«•«>- 

,  ,  ancet,  m  High" 

was,  whether    certain    premises,    situate   in  Bakehouse "'««'»  >«>  **>• 

...        town  of  H*  and 

Lane,  in  the   town   of    Holywell,    passed    uiiqer    tbeallandeTerjhb 
will  of  Thomas  Humphreys,   under  which  the  lessor  of  herediumenu 
the  plaintiff  claimed.     The  will  was  dated  the  5th  Jwie,  unettoWu 
1775,  and  recited  a  nlarriage  settlement,  on  the  iharri-  ^  iSeHh« 
age  of  the  testator,  by  which  all  the  messuagei,  lands,  ^^J^  ^{  ^' 
or  tenements,  belonging  to  the  testator  or  his  mother,  ®"*  ''®""*  "* 

.  the  High  ttttttt 

Mary  Humphreys,  situate  in  the  county  of  Tlint,  were  *>"*  behind  that 

....  ^  /  ^       ^       hous^hehad 

settled  after  his  decease,  in  default  of  issue  by  his  wife,  two  cottages 

,         ,  .  .  .  \  ^  i  It.    fronting  a  lane 

and   subject,  to  two  annuities  to    his  mother  and  his  called  Bake- 
wife  for  life,  to  the  use  and  behoof   of  himself,  \Ai  jbere  was  no 
heirs  and  assigns  for  ever.     The  will  then  recitea  that  throuSthaT 
he  had  not  any  issue  by  his  wife,  and  proceeded  ^^!^J^\^ 
follows.   "  Now  I  do  give  and  devise  all  the  said  capital  *>e>°gfroni  the 
and  other  messuac^es,  tenements,  lands,  hereditaments.  Held,  that  the 

,  -  ,  two  cottages 

and  premises,  with  their  appurtenances,  in  mianner  and  passed  under 

form  following,  that  is  to  say,  as  to  and  concerning  all 

that  messuage  or  dwelling-house,  with  the  appurtenances, 

situate  in  High-street,  in  the  town  of  Holywell,  in  the  said 

county  of  Flint,  wherein  my  said  mother  inhabits,  and 

nearly  opposite  to  the  White  Horse  Inn,  together  with 

the  shop  adjoining  the  same  messuage;    and  all   and 

every  my  buildings  and  hereditaments  in  the  same  street 

I  do  srivc  and  devise  the  same  unto  and  to  the  use  of 

my  said  mother,  Mary  Humphreys,  for  her  natural  life." 

The  testator   then,   after  declaring  that  the  priemlses 
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1822.       last  mentioned  were  to  be  exempt  from  the  annuities  to 

t 

"       his  mother  and  his  wife,  which  he  charged  upon  the 
Doi  denia 
HoMFUEiTB     residue  of  his  estate,  devised  ail  the  other  lands  com- 

jS^^ns.       prised  in  the  marriage  settlement,  except  the  premises 
limited  to   his   mother   for  life,    to   trustees,    for  500 
years  ;  in  trust,  to  sell  or  mortgage  the  same,  in  order 
to  pay  his  debts,  and  certain  legacies  mentioned  in  the 
will;  and  then,  as  to  all  his  estate,  as  well  that  which 
was  subject  to  the  trust  term  of  500  years,  as  what  was 
limited  to  his  mother  for  life,  from  and  immedia^^:' 
after  her  decease,  he  devised  the  same  to  his  brother, 
Jclhn  Humphreys^  for  lifc^  and  after  his  death  to  his  sons 
and  daughters  in  tail,  with  remainder  to  Hugh  Humphreys 
for  life,  and  his  sons  and  daughters  in  tail,  with  remain- 
der to  Edward  Humphreys  for  life,  &c.      The  testator 
died  in  1 788,  his  mother,  Mtiry  Humphreys^  having  died 
in  his  lifetime;  John  Humphreys  and  Hugh  Humphreys^ 
his  brothers,  died  without  issue;  and  Edward  Humphreys 
is  the  lessor  of  the  plaintiff.     The  trustees  for  the  term  of 
500  years  had  sold,  in  June,  17^0,  the  house  in  High- 
^  street  and  the  two  cottages  in  Bakehome-lanej  to  one  S. 

Davies ;  the  latter  sold  them  to  David  Pennant^  under 
whom  the  present  defendant  occupied  one  of  the  cottages. 
In  another  ejectment  tried  at   the  same  assizes,  with 
respect  to  the  house  in  High-street^  which  nearly  fronted 
the  White  Horse  Inn^  it  was  admitted  that  the  lessors  of 
the  plaintiff  were  entitled  to  recover.     Bakehouse-^ane 
contains  thirty  houses,  belonguig  to  several  owners,  and 
though  not  a  thoroughfare,  is  wide  enough  to  admit 
carriages ;  the  entrance  thereto  is  out  of  High^street^ 
under  an  arch^way,  a  little  below  the  house  in  High" 
street.      The   cottages  are  situate   in   Bakehouse4anej 
on  the  opposite  side  of  that  lane,  fronting  the  back 
pf  the  house   in  Highrstreet^    having  that   and    the 
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other  houses  in  High-street  interposed  between  them 
and  the  White  Horse  Inn.  The  testator  had  no 
other  premises  in  or  near  High-street.  The  learned 
Judge  was  of  opinion,  that  tlie  two  cottages  passed  under 
the  will,  and  he  directed  the  jury  to  find  a  verdict  for  the 
plaintifis,  with  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit ;  a  rule  nisi  for  that  purpose  having  been 
obtained  in  last  Michaelmas  term. 


1822. 

Doe  dem. 

HuUFHaiTS 

flJfftHlf 

ROOIIETI. 


W.  E.  Taunton  shewed  cause.     It  is  quite  clear,  that 
the  testator  did  not  intend  that  his  devise  should  be 
confined  to  those  premises  which  were  occupied  by  his 
mother ;  if  such  had  been  his  intention,  why  should  he 
add  to  the  description   of   those  premises  the  words 
.which  immediately  follow,   <^  all  and  every  my  buildings 
and  hereditaments  in  the  same  street."     In  order  to  as- 
certain the  testator's  meaning,  it  is  material  to  refer  to 
other  parts  of  the  will.     It  begins  by  reciting  the  tes- 
tator's marriage  settlement,  by  which  some  property  of 
his  mother's  as  well  as  his  own  was  settled  to  certain 
uses ;  he  next  mentions  his  intention  to  dispose  of  the 
whole  of  that  property,  and  then  introduces  the  clause 
.in  question  as  to  a  part  of  it,  which  clause  is  followed 
by  a  disposition  of  the  residue  to  other  uses.     It  ap- 
peared that  there  was  no  other  street  to  which  the  two 
cottages  in  question  could  be  said  to  belong,  except  the 
Higk'Street. 

Puller  and  R.  V.  Richards.  The  description  of  pre- 
mises in  the  will  of  71  Humphreys  is  extremely  minute,  and 
ought  not  to  be  enlarged.  Ewer  v.  Hayden  (a).  Blague 
v»  Gold  {b)y  Tuttesham  v.  Roberts  {c\  are  in  point.     Doe 


(a)  Cro.  JSttc*  476.  €58.        (6)  Cnh  Car.  447. 


(c)  CVt».Jac28. 

y.  CoUim 
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IBM.       V.  Collins  (a)  does  not  apply>  there  all  the*premises  had 
*-— "       been  occupied  with  the  house  devised.     This  court  was 

Dm  dcm. 
HtfMrifftsYs     wdl   known   by  the  name   of    Bakehottse-lane :    that, 

therefore,  would  have  been  the  proper  description  of  the 
premises.  {^Abbott  C.  J.  Suppose  a  man,  having  no 
house  in  the  High-street^  devised  his  house  in  the  High- 
street^  if  be  had  a  house  in  this  Bakehouse-laney  would 
not  that  pass  ?]  It  would ;  but  if  a  man,  having  one 
house  in  High-street  and  another  in  the  lane,  devised  all 
kis  houses  m  High-streety  the  one  would  pass,  but  the 
other  would  not  The  general  words  *^  all  my  build- 
iDgSi  &C./'  were  introduced  for  the  purpose  of  securing 
nore  effectually  to  the  devisee  the  premises  before  par- 
ticiilarly  described.  Doe  dem.  Tyrrell  y.  Ljjjbrd{b)  is  in 
pcMDt,  to  shew  that  the  Court  cannot  receive  extrinsic 
evidence  to  give  effect  to  a  will,  where  it  can  have 
an  efibctnal  c^ration  without  it.  {^Bayley  J.  The  true 
ground  of  that  decision  was,  that  there^  there  was  pro- 
perty to  satisfy  the  will.  But  what  other  buildings  are 
there  in  High^reet  to  satisfy  the  will  in  this  case, 
besides  the  capital  messuage  occupied  by  the  mother.] 
The  expression  is  not  other  buildings,  hat  dfl  my 
bMUngs.  [A^ibfy  J.  The  word  and  is  accumulative. 
Jbboit  C  J*.  The  appurtenances  to  the  principal  mes- 
soage  are  described  as  being  in  the  High-street  f  how 
were  they  situate  ?]  They  did  not  abut  on  the  Htgk- 
street^  but  were  behind  the  house. 

Abbott  C  J.  Upon  the  words  of  the  will,  there 
iqi^pears  to  have  been  an  intention  to  pass  all  that  the 
testator  had  in  the  High-street ;  and  he  seems  to  have 
thought,  that  he  had  something  more  than  the  principal 

(•)  t  r. JR. 4SS.  (i}4ii;tA45a 

jDflffSUaOT 
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messuage  in  the  occupation  of  his  mother.     In  fact,        18S2« 
however,  he  had  no  premises  in  that  street  except  the 


Don 

principal  messuage,  unless  these  cottages  are  to  be  con-     Huhvbexti 
sidered  as  coming  within  the  description.     There  was       RimtSi 
no  other  street  to  which  they  could  be  said  to  belong. 
I  think,  therefore,  that  they  passed  by  the  will.     The 
rule  for  entering  a  non-suit  must  therefore  be  dis- 
charged. 

Batlet  J.  In  cases  of  this  kind,  we  should  en- 
deavour to  discover  the  meaning  of  the  testator.  If 
the  description  is  precise,  and  there  arc  premises  to 
satisfy  it,  and  there  arc  other  premises  also,  there  the 
others  will  not  pass.  If,  however,  the  description  is  not 
precis^  if  you  cannot  satisfy  the  will,  unless  additional 
property  passes  besides  that  which  is  described,  then 
you  must  presume,  that  the  testator  intended  to  pass 
that  property,  and  tliat  his  description  is  inaccurate. 
Here,  after  mentioning  the  capital  messuage,  the  tes- 
tator adds,  all  and  every  my  buildings  in  the  said  street. 
He  had  no  other  property  fronting  the  High-streeij 
but  had  other  property  to  which  there  was  no  access 
but  from  that  street.  I  think,  therefore,  that  the  tes- 
tator's meaning  is  to  be  extended  beyond  the  words, 
*<  in  that  street,"  and  that  the  cottages  in  the  court 
passed  by  the  will.  This  rule  must  therefore  be  dis- 
charged. 

HoLROYD  J.  In  this  case,  I  think  that  the  testator 
intended  to  pass  the  cottages  in  question,  and  that  the 
words  in  his  will  are  sufficient  for  that  purpose.  He 
sspeaks  of  some  other  tenements  in  the  High-street  be-  * 

sides  the  principal  messuage.    The  only  way  to  these 

cottages 
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Doi  dem. 
HaMniftKTS 


RonsTt. 


cottages  was  through  the  High^street,  and  there  was  no 

thoroughfare  through  Bakehouse-lane.      If  there  had 

been  an  opening  from   the  High-street  to   these  two 

cottages  alone,  they  would  clearly  be  in  the  street,  and 

I  can  see  no  difference  from  the  circumstance  of  there 

being  other  houses  in  the  court*     And  as  there  is  no 

other  property  to  satisfy  the  will,  I  am  of  opinion,  that 

these  cottages  ought  to  pass.     The  rule  for  entering  a 

non-suit  must  be  discharged. 

Rule  discharged,  {a) 

(a)  Bett  J.  was  itttbg  at  Chamben • 


An  indentore 
ofapprentice- 
■hip,  executed 
before  the  pass- 
ing of  the 
44  G.  3.  c.  98. 
must  be  stamp- 
ed with  the  pre^ 
mium  stamp 
within  the  time 
prescribed  by 
the  statute 
8  AnMt  c.  9« 
and  where  such 
an  indenture 
was  stamped  at 
the  time  of  its 
beinc  produced 
in  evidence, 
with  the  stamp 
required  by  the 
55  G,  9.  c.  ]  84. 
but  not  within 
the  time  pre^ 
scribed  by  the 
statute  of  Anne: 
Held,  that  the 
indenture  was 
whoUyToid,and 
that  the  paupcr» 
by  senring  un- 
der it,  gunad 


Rex  against  the  Inhabitants  of  Chipfinq- 

NORTON. 

TJPON  an  appeal  against  an  order  of  two  justices^ 
whereby  Jane  Eefy^  widow,  and  her  six  children, 
were  removed  from  the  parish  of  Aynho^  in  the  county 
of  Northampton^  to  the  parish  of  Chipping  Norton^  in 
the  county  of  Oxford;  the  sessions  confirmed  the  order 
subject  to  the  opinion  of  the  Court  on  the  following 


By  indenture  of  the  30th  October^  1794,  William 
Eelyj  the  late  husband  of  the  pauper,  Jane  Eehfy  and 
the  father  of  her  children,  not  being  then  settled  in 
the  parish  of  Chipping  Norton^  bound  himself  to  serve 
IL  Phillips  of  Chipping  Norton^  as  an  apprentice  for 
seven  years,  and  22.  Phillips^  in  consideration  of 
25/.,  the  sum  given  with  the  apprentice,  covenanted  to 
instruct  him  in  the  business  of  a  cooper.  The  indenture 
was  duly  stamped,  with  a  stamp  denoting  the  payment 
of  the  several  duties,  amounting  in  the  whole  to  six 

shillingsy 
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shillingB,  imposed  by  different  statutes  upon  the  inden-       1822. 

turc  itself;  but  it  was  not  stamped  with  any  stamp  in 

respect  to   the  premium,   as  required  by  the  statute    _*^*?**^. 

The  Inhibit* 

8  Anncy  c,  9.,  within  the  time  required  by  that  statute,  ants  of 
nor  until  the  making  of  the  order  of  removal,  and  after  iok. 
the  entering  of  the  appeal  against  the  order.  Before 
the  hearing  of  the  appeal,  the  indenture  was  stamped, 
upon  the  payment  of  5/.  penalty,  and  of  1/.,  with  a 
stamp  denoting  payment  of  a  duty  of  1/.,  being  the 
ad  valorem  duty  stamp  used  to  denote  the  payment  of 
such  duty  under  the  55  Geo.  3.  c  181.,  and  1/.  being 
the  duty  payable  under  that  statute,  in  respect  of  a 
premium  of  25/.  given  with  an  apprentice.  The  duty 
payable  in  respect  of  the  like  premium  under  the  S  AnnCf 
c»  9.,  was  twelve  shillings  and  sixpence  only,  the  duties 
payable  under  both  the  last  mentioned  statutes,  were, 
after  they  were  paid  into  the  exchequer,  applicable  to  - 
the  same  purposes.  The  stamps  used  by  the  com- 
missioners, under  the  55  G.  3.  r.  1 84.,  are  of  a  different 
sort  from  those  which  were  required  to  be  procured,  and 
used  by  the  statute  8  Anne^  c.  9.,  which  were  poundage 
stamps.  These  stamps  were  used  until  the  passing  of 
the  44  G.  3.  c.  98. ;  which  imposed  an  ad  valorem 
duty,  and  the  poundage  stamps  were  disused,  and  the 
dies  with  which  they  were  formed  were  then  broken  up, 
and  are  not  now  in  existence.  WiUiam  Eely  served 
under  the  indenture  in  Chipping  Norton^  until  the  ex* 
piration  of  seven  years  from  the  date  thereof. 

Hctbech  and  Marriotty  in  support  of  the  order  of 
sessions.  A  good  setdement  was  gained  by  the  service 
under  this  indenture,  although  it  was  not  stamped  at 

Vol.  V.  E  e  the 
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1882.       the  time  of  the  service,   nor  until  after  the  order  of 

removal.     Before  the  44  Geo.  3.  c.  98.  an  indenture  of 
Rxx 

agflhut       apprenticeship  required  two  distinct   stamps,  a    deed 
TTie  lohabit- 
'«iit«of       Stamp  and  a  premium  stamp,  and  this  indenture  was 

Toir.         granted  before  the  passing  6f  that  statute,  and  there- 
fore required  two  stamps.    By  the  37  Geo,  3.  c.  136.  s.  2. 
the  commissioners  are  authorised  to  stamp  instruments 
after  they  hate  been  executed,  on  payment  of  the  duty 
and  a  penalty,  and  then  the  insti*ument  so  stamped  is 
to   be  of  equal  force  and  validity  as  if  it  had  been 
stamped  in  the  first  instance.     Here  the  instrument  has 
been  stamped.     The  words  of  the  55  Geo.  3.  c.  1 84. 5. 1 0. 
are  very  comprehensive;  besides,  it  is  sufficient  if  the 
instrument  is  properly  stamped  at  the  time  it  is  pro- 
duced in  evidence.     Wright  v.  Riley  (a),  Burton  v.  Kirh* 
h)  (&),  Boderick  v.  HoviU  (c),  proceed  on  the  particular 
provisions  respecting  policies  of  insurance  in  which  the 
commissioners  are  prohibited  from  subsequently  stamp- 
ing the.  instruments.     Ectwards  v.  Dick  {d)  shows  that 
the  Court   will  consider  what  was  the  object  of  the 
legislature,  though  the  act  pronounces  an  instrument 
void  to  all  intents  and  purposes. 

Finch^  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  this  indenture 
was  void,  not  having  been  stamped  within  the  time  re- 
quired by  law,  and  consequently,  that  the  pauper  gained 
no  settlement  by  serving  under  it.  By  the  statute 
8  Anne^  c.  9.  s.  St.  a  premium  stamp  is  imposed,  and  by 


(«)  Peake,  N.  P.  17*.  (b)  7  Taunt.  174. 

(c)  5  Campb,  105.  (cf)  4  Bam.  f  ^.  212. ' 
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J.  S6.  indentures  signed  within  the  limits  of  the  weekly        1 82:}« 

bills  of  mortality,  were  required  to  be  stamped  within  one 

month  after  the  date,  and  by  s.  37.  every  indenture  en-       against 

,         ^  ^  .  The  Inhabit. 

tered  into  elsewhere  in  Qreat  Britain^  shall  be  either  ants  of 
stamped  within  two  months,  or  brought  within  that  time  tok. 
to  some  collector  or  ofRcer  appointed  for  the  management 
of  these  duties,  who  shall  indorse  a  receipt  for  the  duty 
paid,  bearing  date  on  the  day  of  payment  By  s.  38. 
indentures  executed  within  50  miles,  to  be  computed 
irom  the  limits  of  the  weekly  bills  of  mortality,  shall  be 
stamped  within  three  months,  and  if  at  a  greater  ^s- 
tance,  within  six  months  after  the  date  or  making  thereof! 
By  s.  99.  all  indentures  not  stamped  within  the  re* 
spective  times  for  that  purpose  limited  by  the  act,  are 
declared  void,  and  not  available  in  any  court  or  places 
or  to  any  purpose  whatsoever.  Here,  therefore,  the 
legislature  expressly  requires  that  the  instrument  shall 
be  stamped  within  the  prescribed  time,  and  declares 
that,  in  case  of  omission,  it  shall  be  void  to  all  intenti 
and  purposes,  and  that  forms  a  distinction  between  this 
case  and  those  that  have  been  cited  in  argument.  The 
order  of  sessions  must  therefore  be  quashed. 

Order  of  Sessions  quashed. 


£e  2 


41«  CASES  IN  HILARY  TERM 

1822. 


tflfm* 


PowNALL  against  Moores. 

^W^^    POVENANT.      DeclaraUon  stated  that   one  Hugh 
win  lufficicntlj  PffwnalL  beinff  seized  in  his  demesne,  as  of  fee,  on 

muoL  and  ma-  , 

nuretheUnd      thg  g^h  Marchy  1808,  by  indenture  of  lease  demised  to 

with  two  suffi- 
cient sell  of       the  defendant,  amongst  other  premises,  a  meadow  called 

muck  within 

the  space  of  six  the  Pinfold  MeadoWf  to  hold  for  the  term  of  16  years. 
of  the  tens,  The  declaration  then  stated  a  covenant  by  the  defend- 
muck  to  be  &P^  "  ^^^^  ^^  should  and  would  sufficiently  muck  and 
piraniM"widi-  M^^nu^©  ^'^^  said  field,  called  the  Pinfold  Meadaao^  with 
m^rceyem  '  ^^^  sufficient  sets  of  muck,  within  the  space  of  six  of 
of  the  term,       the  last  years  of  the  said  term,  the  last  set  of  muck  to  be 

Is  satisfied  by  -^  '         ^ 

the  tenants  lay-  laid  upon  the  said  premises  within  three  years  of  the 

ing  on  two  sets 

of  mudLwith-    expiration  of  the  said  term."      The  declaration  then 

in  the  three  last  <•     i 

yean  of  the       Stated  the  entry  of  the  defendant  upon  the  premises, 

deduced  a  title  to  the  plaintiff  as  assignee  of  the  re- 
version^  and  alleged  as  a  breach,  that  the  defendant 
had  not  manured  the  said  Pififold  Meadffw  according  to 
the  said  covenant ;  but  on  the  contrary,  that  although 
the  three  first  years  of  the  last  six  years  had  elapsed, 
and  considerably  less  than  three  years  of  the  term  was 
all  that  remained,  yet  the  defendant  had  not  laid  any 
manure  at  all  upon  the  said  meadow.  The  defendant 
pleaded,  that  the  said  term  of  1 6  years,  of  and  in  the 
said  demised  premises,  was  still  unexpired.  General 
demurrer  and  joinder. 

Z).  F.  Jonesj  in  support  of  the  demurrer.  The  ques* 
don  intended  to  be  raised,  is  whether  the  defendant, 
upon  the  true  construction  of  the  lease  in  question^  can 

satisfy 
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satisfy  the  covenant  into  which  he  has  entered,  by  laying        1822. 
two  sets  of  manure  upon  the  meadow  at  any  time  within      p 
the  last  six  years.     The  intention  of  the  parties  appears        ngamu 
to  have  been,  that  one  set  of  manure  should  be  laid 
within  the  first  three,  and  the  other  set  within  the  last 
three  of  the  last  six  years.     It  is  true,  that  the  terms  of 
the  covenant  are  not  expressed  with  exactness ;  but  the 
Court  will  give  them  a  reasonable  construction,  and  in 
case  of  ambiguity,  will,  according  to  the  general  rul^ 
take  the  words  mo$t  strongly  against  the  covenantor* 
The  course  of  good  husbandry  requires,  that  the  mea« 
dow  should  be  kept  in  heart  by  manuring  every  three 
years,  and  this  must  have  been  what  the  parties  had  in 
contemplation.     The  object  was,  not  merely  that  the 
land  should  be  left  at  the  determination  of  the  lease  with 
a  sufficient  quantity  of  manure  then  upon  it,  but  that  it 
should  be  kept  in  a  good  state  of  husbandry  from  time 
to  time  during  the  lease.     From  its  being  expressed, 
that  the  last  set  of  manure  was  to  be  laid  on  within  the 
last  three  of  the  last  six  years,  it  is  not  too  much  to 
infer  that  the  meaning  of  the  covenant  was,  that  the 
first  set  of  manure  should  be  laid  on  within  the  first 
three  of  the  last  six  years.     If  a  different  construction 
prevail,  the  lessee  may  then  protect  himself  by  laying  on 
both  the  sets  of  manure  within  the  last  six  months  of 
the  term,  the  effect  of  which  would  be  evasive  of  the 
spirit  of  the  covenant,  and  would  also  be  contrary  to 
the  course  of  good  husbandry,  and  injurious  to  the 
land. 

Cresn»eU^  contra,  was  stopped  by  the  Court 

Abbott  C  J.    The  lessee  has  only  covenanted,  that 

E  e  S    '  h^ 
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he  will  lay  on  t\^o  sets  of  manure  within  the  last  six 
yedrs  of  the  term,  and  that  at  least  otie  of  those  sets 
should  be  laid  on  within  the  last  three  years  of  the  term. 
'the  object  of  the  last  mentioned  stipulation  was,  that 
idl  the  benefit  of  the  niantire  should  liot  be  exhausted 
dtirtng  the  lessee's  holding,  but  should  at  least  partially 
cotltiniie  at  the  elcpir^tioii  of  th6  terhi.  But  the  lessee 
has  ht)  where  restricted  himself  from  laying  on  both  the 
tKiti  bt  manure  within  th^  lust  three  y^ars,  if  he  should 
think  |)roper,  and  we  cannot  by  construction  bind  him 
beyond  the  tertns  of  his  covenant. 


BAYLEt  J.  If  the  pkmtiff  intended  to  draw  any 
argument  .from  the  cdurse  df  good  husbandry,  ah 
allegation  to  that  eff^t  should  have  beeA  inttodue^d 
upon  the  recordi  Btit  in  truth,  no  stidh  tftl^tion 
ccriild  have  atail^d  to  extend  the  coVehant  tti  que^tib'ti 
hi  th^  way  whith  is  now  suggested. 

UdtnbYD  J/and  Bfei^x  J.  cdncufred. 

Judgment  for  the  defendant. 


BiHD  against  Pegg  and  Ancfthef. 


IVhere  Judg- 
ment of  nonsuit 
hid  been  given 
in  an  action 
brought  against 
an  iiSknt,  it  is 
no  ground  of 
error  that  the 
infiuit  had  ap- 
peared by 
Uttorne^. 


T  7  POW  a  writ  of  error  brought  to  reverse  a  judgment 
of  fiofi-riliit  in  the  Cdtirt  of  Common  Pleas,  it  kp^ 
peared  upon  the  record,  that  the  defendants  below  had 
appeared  by  attorney.  The  error  assigned  was,  that  one 
of  the  defendants  at  the  tiitKf  of  his  0ppeAtmee,  and  at  the 
time  of  giving  judgment,  was  an  infant  under  the  age  of 
91  join,  '  QmjnH  for  tbd  fimutiS  in  enor^  oMtended, 


Pjcgg. 
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that  this  was  a  good  ground  for  reversing  the  judgment,        }822« 

althouirh  it  was  in  favour  of  the    infant.     In  Bird  v,        — — 

.      .  .  B"» 

Orms  (a)f  an  entire  judgment  against  two  was  reversed,        of^auui 

on  the  ground,  that  one  was  an  infant  and  appeared  by 

attorney  instead  of  guardian,  and  he  referred  to  Serjt.  - 

fVilliams'B  note  to  the  case  of  Fortmst  v.  Tremaine  (&), 

where  several  authorities  on  the  subject  are  collected. 

Abbott  C.  J.  There  can  be  no  doubt,  that  where 
judgment  is  given  against  the  infant,  he  may  assign  his 
appearance  by  attorney  as  a  ground  of  error.  The  lair 
will  protect  an  infant  where  a  judgment  has  been  re- 
covered against  him;  but  the  circumstance,  that  the 
plaintiff  below  has  been  defeated  in  his  claim  against  an 
infant,  shews  that  he  had  no  cause  of  action  what«ver^  and 
therefore^  that  he  is  not  entitled  to  judgment  It  would  be 
greatly  to  the  pr^udice  of  the  infant,  to  allow  the  plain* 
tiff  below  to  avail  himself  of  the  infanf  &  appearing  by 
attorney  as  a  ground  of  error.  Unless,  therefore,  there 
be  some  decided  case  in  which  judgment  given  in 
&vour  of  an  infant  defendant  has  been  reversed  on  the 
ground  of  his  infancy,  we  are  of  opinion  that  this  judg* 
ment  ought  to  be  affirmed^ 

Comyn  admitted,  that  he  could  not  then  cite  any  such 
case,  but  he  requested  further  time  to  look  into  the 
authorities,  and  afterwards  informed. the  coUrt,  that 
upon  search,  the  only  authorities  he  could  find  were 
cases  in  which  the  original  judgment  had  been  obtained 
against  the  infant. 

Judgment  affirmed. 

(c)  Cto.  Jac.  289.  (6)  S  Sound,  218.  a. 
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Rex  against  Townsend. 

BrfteUoMin    "Oy  55  G.  S.   c.  43,  s.  15.,  (an   act   passed  for   in- 
closing lands  in  the  parish  of  Hartlebury^  in  the 


waiau- 


thoriMd  to  itop  county  of  Worcester^)  the  commissioner  thereby  ap- 
^S)^ldTbe  pointed  was  authorised  to  stop  up,  alter,  or  change 
mS^^A^^iHtli  *"y  ^'^  carriage  road,  bridle  way  or  footpath,  passing 
thceoDcurnnoe  ^^  leading  through  any  of  the  old  inclosures  within 

^  two  jmOCHty  o  a  tf 

and  th«k  Older  the  said  parish,  provided  that  no  such  carriage  road, 

ject  to  an  ap-  bridle  way  or  footpath,  leading  through  any  of  the  old 

dinner,  and  ioclosures  of  the  said  parish,  should  be  stopped  up, 

ftrm  and  re-  altered  or  changed  without  the  concurrence  and  order 

JJ^^IJJIJSd  of  two  justices  of  the  peace,  and  which  order  should  be 

^•"*?|*JJ^"  subject  to  an  appeal  to  the  quarter  sessions  for  the  county 

such  juitiGef.  of  Jf^onester.  in  like  manner,  and  under  such  forms  and 

Bjambie- 

qoent  clause,      restrictions  as  if  the  same  had  been  originally  made  by 

asT  party  ag* 

KTieredwasto  such  justices.  By  section  36*.,  any  person  thinking 
appeal  at  any  himself  aggrieved  by  any  thing  done  in  pursuance  of  the 
monthi  after  <^  ^<>s  ^o  be  at  liberty  to  appeal  to  the  general  quarter 
oomplidnt^  sessions  of  the  peace,  which  shall  be  holden  for  the  county 
Under  tfali  act,  ^f  jycrcesteTi  within  six  months  next  after  the  cause  of 

vie  coounu- 

fioner,  with  tfie  complaint  should  have  arisen.   Under  this  act  the  defend- 

ooocurrence 

and  order  of      ant  was    appointed    commissioner,   and    on  the  1 7th 

twojoidoes,  ,.11 

stopped  up        jfugustf  1820,  made  an  order  with  the  concurrence  of 

a  road  without 

fffing  the  pub-  two  justices  of  the  peace  for  the  county  of  Worcester j 
quin^M^^  for  Stopping  up  a  certain  footpath  leading  through  the 
^MO^xT'   ®'^  inclosures.     Against  this  order,   one  S.  Bateman 

party  aggrieved 

might*  under 

thete  circumitanceiy  appeal  at  any  time  within  dz  months. 

Qnere,  whether  it  be  necesiary  to  give  such  notices  where  roads  are  stopped  up  under 
|b9  prarisioni  of  an  incloiurt  act* 

appealed 
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^pealed  at  the  Epiphany  sessions,  1821,  and  the  order       1822. 
was  quashed.    It  was  contended  on  behalf  of  the  defend-       -— »- 

Rkx 

ant  at  the  sessions,  that  the  Court  had  no  jurisdiction,        ngamu 
because,  by  the  55  G.  3.  c.  68.  an  appeal  against  a  si- 
milar order  of  two  justices  must  be  to  the  next  sessions, 
but  the  counsel  for  the  appellant  urged,  that  the  quarter 
sessions  had  jurisdiction,  unless  it  could  be  shewn,  that 
due  notices  of  the  order  for  stopping  up  the  footway  had 
been  given,  as  required   by  the   55  G.  d.  c.  68.,   pre- 
viously to  the  Michaelmas  sessions,  1820;  and  the  court 
of  quarter  sessions  required  the  defendant  to  prove,  that 
such  notice  was  given  previously  to  those  sessions,  and 
that  not  being  proved,  they  heard  the  appeal,  and  quash- 
ed the  order.    This  order  of  sessions  having  been  moved 
into  this  court  by  certiorari,  a  rule  nisi  was  obtained  for 
quashing  it,  for  insufficiency,  on  the  ground,  that  tb^ 
appeal  ought  to  have  been  to  the  Michaelmas  sessions. 

CampbeU  now  shewed  cause.     The  appeal  against  this 
order  is  governed  by  the  same  rules  as  if  it  were  an 
original  order  of  magistrates  for  stopping  up  or  divert- 
ing a  footpath.     It  was  finally  settled,  in  Rex  v.  Justices 
of  Staffordshire  {a)^  that,  under  the  general  highway  act, 
13  G.3.   c.  78.,   such  an  appeal  must  be  to  the  next 
sessions  after  the  order  made,  whether  any  notice  was 
^ven  or  not.     This  operated  as  a  great  hardship  upon 
individuals  aggrieved  by  the  order,  who  might  not  have 
any  notice ;  and  the  SS  G.  3.  c.  68.  5.  2.,  which  passed 
the  same  day  as  the  Hartlebury  inclosure  act,  requiresi 
in  the  case  of  stopping  up  any  footway,  that  a  notice 
shall  be  affixed  by  the  side  of  the  way,  ^c,  and  also 

(a)  3  Etut,  151. 

^l8erted 
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1822.       inserted  in  a  county  newspaper  for  three  weeks  after  the 
.  making  of  the  order,  and  that  a  like  notice  shall  be  af- 

(^cit^  fixed  to  the  door  of  the  parish  church,  on  three  successive 
Sundays^  and  theh  that  the  order  shall,  at  the  quarter  ses- 
sions which  shall  be  holden  next  after  the  expiration  of 
fourwecks  from  the  fil^t  day  on  which  the  notices  shall  have 
been  published,  be  confirmed;  and  then,  by  section  8., 
an  a^eal  is  given  to  any  party  aggrieved  at  the  said 
quafter  sessions.  Now,  as  in  this  case  no  notices^of  the 
order  for  stopping  up  the  way  were  given  before  the 
Mickadma^  sessions,  the  appeal  to  the  Epiphany  tes- 
sions  was  tiierefor^  in  time.  Besides,  at  any  rate  the 
appeal  was  in  time  within  the  36th  section  of  the  local 
act,  which  allows  it  at  any  time  within  six  months  after 
tlie  party  was  aggrieved.  Here  the  order  was  made  on 
the  7th  August^  and  the  footpath,  in  point  of  fact,  was 
not  stdpped  up  till  October. 

IV.  ti.  Taunton  and  Ptdler^  contra.  This  is  not  a 
pi'Oceeding  under  th^  highway  act^  but  the  road  was 
here  stopped  up  by  a  commissioner,  und^r  an  inclosure 
^t.  The  highway  acts  have  no  relation  to  the  proceed- 
ittgd  under  inclosure  acts,  and  therefore  the  notices  re- 
qttlred  by  those  acts  for  stopping  up  roads,  are  wholly 
ifia|)pticable  to  such  a  case  as  the  present.  It  certainly 
\isk  Hot  been  usual,  where  roads  have  been  stopped  up 
under  inclosttre  acts,  since  the  passing  of  the  55  G.  3. 
c.  68.,  to  ^Ive  the  notices  required  by  that  act.  If  in 
this  case  such  notices  were  necessary,  no  road,  under 
an  inclosure  act,  has  been  legally  stopped  up  since  June^ 
1815.  Be&id6s,  if  an  inclosure  commissioner  be  bound 
by  part  of  the  2d  section  of  55  Geo.  3.,  which  relates 
to  notices^  he  is  equally  bound  by  the  other  part,  which 

prescribe 
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prescribes,  that  the  justices  snail  make  the  order,  upon  182^. 
view,  and  at  a  special  sessions,  but  the  commissioner 
cannot  compel  the  justices  to  take  a  view,  or  to  hold  a 
special  sessions,  or  to  give  the  proper  notice  thereof, 
whidh  is  necessary.  The  King  v.  Justices  of  JP^orcestet*- 
shire,  {a)  The  appeal  can  only  be  under  section  15.  of  the 
local  indosure  act,  according  to  the  rule  of  construction, 
^^  that  subsequent  clauses  which  are  general,  shall,  in 
deeus,  fee  'governed  by  precedent  clause^  which  are 
particillar.  7^/idmas  v.  ti&S)eL(h)  AUhatnfs  casfe.  (er) 
Tne  S6th  section,  then,  i§  wholfy  out  of  the  case  here. 
Ine  15m  section  i^  nearly  copied  from  the  appeal 
Giaufte  in  the  general  inclosure  act,  iinder  which  the  ap- 
f>eai  must  have  heen  to  the  next  sessions,  {d)  £iut  if  ah 
appeal  contormable  io  the  1 5th  section  was,  impracii- 
6abl^  m  consequence  of  an  alteration  effected  by  $5  G.  s. 
c.  6§.,  it  follows  that  there  could  be  no  appfeid  at  all, 
aha  the  si^ions  had  ho  jurisdiction. 

Abbott  C.  J.  1  am  of  opinion  that  this  rule  ought 
to  bd  discharged.  By  the  1 5th  section  of  the  inclosure 
act,  the  appeal  is  to  be  to  the  quarter  sessions,  in  siiSh 
manner  knd  under  such  forms  and  restrictions,  as  if  the 
dfdb!"  n&d  b^ti  originally  made  by  two  justices.  The 
act  clearly  contemplates  an  order  afterwards  to  bo  made. 
To  what  sessions  then  must  the  party  have  appealed,  if 
the  original  order  for  stopping  up  the  road  had  been 
made  by  two  justices?  By  55  G.  3.  c.  68.,  the  appeal 
against  such  an  order  must  have  been  not  to  the  next 
quarter  sessions  after  making  the  order,  but  to  the  ses'* 

(a)  2  Bam,  ^  A,  228.  (6)  4  Mod  69. 

(c)  8  J?«7>.  308.  \(l)  41  Geo.  5.  c.  109.  s.  8. 

*  » 
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1823«       sions  that  should  be  holden  next  after  the  expiration  of 

T  four  weeks  from   the  first  day  on  which  the  notices 

<V"*»**       therein  required  were  published.   In  this  case  no  notices 
TowinsHD.  *  * 

were  ever  published,  and,  therefore,  if  the  order  in  ques- 
tion had  originally  been  made  by  two  justices,  the  appeal 
could  not  have  been  to  the  Michaelmas  sessions.  The 
mode  of  appeal  therefore  pointed  out  in  the  15th 
section  was  rendered  impracticable,  by  the  omission  to 
give  the  notices  required ;  but  notwithstanding  that  omis- 
sion, a  party  might  be  aggrieved  by  the  stopping  up  of 
the  road ;  and  yet,  according  to  the  argument,  if  the 
d6th  section  is  to  be  controlled  by  the  15th,  he  could 
have  no  appeal  whatever,  until  the  notices  were  pub- 
lished, which  might  not  happen.  I  do  not,  however, 
mean  to  pronounce  any  decision,  whether  it  be  in- 
cumbent upon  a  commissioner,  in  the  case  of  stopping 
up  a  way,  under  an  inclosure  act,  to  give  the  notices  re- 
quired by  the  55  G.  3.  c.  68.  But  at  all  events,  those 
notices  not  having  been  given  in  this  case,  I  am  of 
opinion,  that  the  mode  of  appeal  pointed  out  in  the 
15th  section  having  become  impracticable,  the  party 
aggrieved  was  entitled  to  appeal,  at  any  time  within  six 
months.     This  rule,  therefore,  must  be  discharged. 

Rule  discharged* 


IN  THE  Second  Year  or  GEORGE  IV.  425 

1822. 


Sir  Thomas  Stanley,  Bart,  against  Fielden, 
Esq,  CoNGREVE,  Esq.,  and  Topham. 

TRESPASS  for  seizing  and  taking  the  plaintiff's  Twomagw. 
oxen,  and  detaining  them  for  two  days,  until  the  rued  the  lur- 

veyor  of  a 

plaintiff  paid  31/.  5s,  to  regain   them.      Plea   Ist,  not  turnpike  road 
guilty;    2dly,  justification  under  a  warrant  of  distress,  through twenty- 
to  levy  the  sum  of  29/.  6s.,  due  from  the  plaintifl^  which  to'roiiect  for^ 
had  been  assessed  upon  and  demanded  of  him,  as  a  com-  jj*  J^l  com- 
position in  lieu  of  the  statute  duty  that  he  was  liable  to  Pf»J»onJn  ^^ 

'^  ^  of  the  statute 

perform,  as  occupier  of  lands  in  the  township  of  Hooton.  d"*y-    The 

surveyor  was    ■ 

Replication,  that  the  defendants  committed  the  trespasses  not  examined 

upon  oath  as  to 

of  their  own  wrong.  At  the  trial  at  the  spring  assizes  the  necessitj  of 
for  the  county  of  Chester^  1821,  it  appeared  that  the  Heafterwaida* 
cattle,  for  the  detention  of  which  this  action  was  brought,  -  g,^^  ^f  ^, 
were  seized  by  the  defendant,  Topham^  under  a  warrant  S^JJ^'upon^e 
of  distress,  granted  by  Fielden  and  Congrevey  who  were  J?"?!!^*!^  ^ 
magistrates  acting  for  the  hundred  of  Wirraly  in  the  pwticulBr 
county  of  Chester.     The  warrrant  was  to  levy  a  sum  of  through  which 

the  turnpike 

money  for  the  proportion  of  statute  duty  due  from  the  road  passed. 

The  siun  to  be 
collected  under 
the  assessment  was  tlie  utmost  which  the  surveyor  of  the  turnpike  roads  could  in  any  case 
deoiand  from  the  inhabitants  of  the  township,  and  much  exceeded  what  was  required  tq 
put  that  part  of  the  road  lying  in  the  township  into  complete  repair.  The  turnpike  sur- 
veyor having  returned  the  assessment  to  the  surveyor  of  the  highways  of  the  township, 
directed  him  to  collect  the  sums  therein  mentioned.  Upon  a  refusal  to  pay  the  sum  assessed 
by  an  inhabitant  of  the  township,  two  magistrates  granted  a  warrant  of  distress  to  levy  die 
same :  Held,  that  the  warrant  was  bad,  the  magistrates  having  no  jurisdiction  whatever, 
upon  the  ground  that,  in  order  to  legalise  the  demand  under  the  assessment*  it  ought  to  have 
been  previously  ascertained  how  many  days  statute  duty  would  be  required  to  put  the  road 
into  complete  repair,  the  composition  being  demandable  only  in  respect  of  that  number 
of  daysstatute  duty. 

Semble,  that  in  order  to  justify  two  magistrates  in  granting  an  authority  to  collect  a  com- 
position in  lieu  of  statute  duty,  it  should  be  made  to  appear  upon  oath,  to  both  the  magis- 
trates present,  that  the  road  can  be  more  effectually  repaired  by  such  composition. 

Semble,  also,  that  where  the  composition  is  to  be  collected  in  several  townships,  it  ought 
to  appear  on  the  face  of  the  authority  itself,  that,  in  the  judgment  of  the  magistrates,  a 
oompodtionj  in  lieu  of  statute  duty,  u  advisable  in  each  porticiilar  townifaip. 

plaifitifl^ 


FlKLDKK. 
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182?.        plaintiff,  as  owner  of  lands  in  the  township  of  Hooton. 
It  was  given  in  evidence  on  the  part  of  the  plaintif!^ 

ogama        and  was  as  followfe :   "  Whereas,  by  an  assessment  made 
upon  the  occupiers  of  lands,  &c,  within  the  township 
of  Hooton^  in  the  district  and  hundred  of  Wirraly  in  the 
county  ofCkester^  for  the  purpose  of  raising  a  compo- 
sition in  money,  in  lieu  of  the  statute  duty  in  kind,  for 
the  maintenance  and  repair  of  such  part  of  the  roaci 
and  highway  leading  from  the  city  of  Chesler^  to  the 
Woodside  Feny,  in  the  township  of  Birkenhead^  in  the 
county  of  CkesUr^  as  is  situate  within  the  township  of 
HoatoHy  pursuant  to  an  order  or  authority  of  two  justices, 
acting  for  the  said  district  and  hundred,  for  that  pur- 
pose^ according  to  the  directions  of  the  statute  in  that 
behalf;   Sir  T.  Stanley^  Bart,  was  charged  the  sum  of 
292,  5«.|  a9  his  share  and  proportion  of  the  said  aaaess>* 
ment,  in  respect  of  the  lands,  &c«  which  he  occupied 
within  the  township  of  Hooton ;  and  whereas,  it  appear* 
ing  to  B*  Congreve  and  J.Fielden^  Esqrs.,  being  justices  of 
the  peace^  for  the  county  of  Chester^  acting  for  the  district 
and  hundred  of  Wirral^  upon  the  application  of  J.  Jbis4o% 
one  of  the  surveyors  of  the  highways  of  the  township  of 
Hooton^  that  the  said  sum  of  2dj.  5s.  had  been  duly 
demanded  from  the  plaintiff,  and  that  he  had  refused  to 
pay  it  for  the  space   of  ten  days  after  such  demand 
made :  they,  the  said  jB,  Congreve  and  J.  Fielden,  did 
summon  the  said  Sir  71  Stanley  personally  to  appear 
before  them  and  other  justices,  to  be  assembled  at  a 
special  sessions  to  be  holden  for  the  said  district,  and 
at  a  place  and  time  therein  mentioned,  to  shew  cause 
why  be  refused  to  pay  the  said  sum ;  and  whereas  at  a 
special  sessions,  now  holden  for  the  hundred  of  Wirral^ 
at  the  place  therein  mentioned,  before  them,  the  said ' 

Sir 
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Sir  Tm  Stanley  had  not  appeared,  pursuant  to  the  1628. 
summons,  they,  the  said  J.  Fielden  and  R.  Coiigreve  — - 
adjudged  him  liable  to  pay  the  said  sum,  and,  there-  J^SS^ 
forc^  they  commanded  all  constables,  &c.  to  levy  the  FitLDi^f. 
same  by  distress,  &c.,  together  with  the  expenses  of 
the  distress.  It  was  objected  by  the  counsel  for  the 
defendants,  on  the  plaintiff's  case  being  closed,  that  there 
ought  to  be  a  nonsuit,  inasmuch  as  the  warrant  must 
be  considered  primS  facie  evidence  of  all  the  facts  therein 
stated,  and  if  so,  then  it  appeared,  that  by  an  asse^ment 
pursuant  to  an  order  of  two  justices,  according  to  the 
directions  of  the  statute,  the  plaintiff  was  charged  with 
the  sum  therein  mentioned,  and  refused  to  pay  it,  and 
that  this  must  be  taken  to  be  an  adjudication,  binding 
and  valid,  until  regularly  quashed.  The  learned  Judges 
refused  to  nonsuit  the  plaintiff,  but  reserved  the  point, 
and  the  cause  proceeded.  On  the  pairt  of  the  defendants 
the  following  facts  were  proved.  Crackenthor^^e^  the 
surveyor  of  the  turnpike-road,  between  the  29th  Sep^ 
tember  and  8th  October,  1819,  applied  to  the  clerk  of  the 
magistrates  for  an  authority,  in  writing,  to  empower 
him  to  call  for  a  composition  in  money,  in  lieu  of  the 
statute  dpty.  On  the  8th  October ,  a  special  sessions  were 
held,  at  which  Congreve,  one  of  the  defendants,  and  JVil" 
liam  Wilson  Curricy  acting  justices  for  the  district  of  Wir^ 
ralf  attended,  and  Crackenthorpej  the  turnpike  surveyor. 
Was  present,  but  was  not  examined  upon  oath  or  other- 
wise; and  then  Congreve  and  Currie  signed  the  follow- 
iug  authority  in  writing.  ^'  It  having  been  made  appear 
to  us,  two  of  his  Majesty's  justices  of  the  peace,  acting 
within  and  for  the  district  and  hundred  of  Wirralj  in 
the  county  .of  Chester,  by  Harvey  CrackerUhorpe,  the 

surveyor 


Feelosm. 
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J  822.       surveyor  of  the  turnpike-roads  from  the  city  o(  Chester  to 
"[  the  Woodside  Ferryy  in  the  township  of  Birkenheadj  in 

^j^BWM*  the  county  of  Chester^  and  from  the  said  city  to  the  As- 
sembly House  in  Park  Gate,  in  the  township  of  Great 
NestoHj  in  the  said  county,  and  from  Great  Neston  to 
Woodside  Ferty,  and  from  the  road  leading  from  the 
city  of  Chester  to  Park  Gate  aforesaid,  to  the  road 
leading  from  the  same  city  to  the  said  Woodside  Ferry, 
that  the  maintenance  and  repair  of  the  said  roads  can 
be  more  effectually  carried  on  by  a  composition  in  money 
than  by  a  performance  of  the  statute  duty  in  kind;  we  do 
hereby  authorize  the  ^oMiiHarveyCrackenthorpe  to  require 
such  composition,  in  n^ioney,  in  lieu  of  the  whole  statute 
duty,  from  the  several  persons  who  are  bound  by  law  to 
perform  such  statute  duty ;"  £«id  they  fixed  the  rates  of 
composition,  for  a  cart  and  three  horses,  one  driver,  and 
one  labourer,  by  the  day,  at  Ss.  4d.  On  the  12th  OctO' 
her,  1819,  Johnson,  the  surveyor  of  the  highways  of  the 
township  of  Hooton,  received  from  Crackertthorpe,  the 
surveyor  of  the  tnrnpike-road,  a  demand  in  writing  of 
a  list  of  the  several  persons  liable  to  statute  duty  in  that 
township,  and  an  account  of  the  yearly  value  of  the 
lands,  &c.  which  they  respectively  occupied.  On  the 
27th  October,  Johnson  returned  the  list  required  to  Crack-^ 
enthorpe,  and  in  that  return  the  plaintiff  was  mentioned 
as  the  owner  and  occupier  of  lands  and  tythes  of  the 
yearly  value  of  1 1 70/.  The  turnpike  surveyor  then 
made  an  assessment  upon  the  whole  annual  value,  of 
Qd.  in  the  pound,  the  plaintiff's  proportion  of  which  was 
291.  5s.  This  assessment  was  made  on  the  assumption 
that  three  days'  statute  duty  was  required  to  repair  the 

roads 
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roads  in  the  township,  (a)  The  whole  line  of  road,  for  the  18S2* 
repair  of  which  the  composition  was  required,  was  forty 
miles  in  extent,  and  passed  through  twenty-nine  town^ 
ships*  At  the  time  the  demand  was  made  upon  the  plaintifl^ 
that  part  of  the  turnpike-road  which  passed  through  the 
township  of  Hooton^  and  which  was  only  fifty- nine  yards 
in  length,  was  in  perfect  repair,  and  in  Marchf  1820,  the 
turnpike  surveyor  offered  to  return  26/.  of  the  sum  leried, 
and  stated  at  the  time,  that  in  the  course  of  that  year  <mly 
S/.  had  been  expended  in  repairing  the  road  in  that 
township.  Mr.  Currie  the  magistrate,  who,  as  well  as 
the  defendant  Congrew^hdd  signed  the  authority  to  collect 
the  composition,  proved,  that  he  had  frequently  conversed 
with  Crackenthorpe  on  the  necessity  of  having  a  com- 
position before  the  authority  was  signed,  and  that  he 
had  desired  the  clerk  to  the  magistrates  to  come  prepared 
with  an  authority,  that  he  had  expressed  his  approval 
of  the  measure^  that  he  had  frequently  conversed  with 
Congrece^  and  that  they  were  agreed  upon  the  expediency 
of  the  measure;  the  subject  was  within  their  own  know- 
ledge, and  they  therefore  signed  the  iltithority.  Upon 
these  facts  the  Chief  Justice  stated  to  the  jury,  that 
upon  the  evidence,  it  had  not  been  made  to  appear  by 
the  surveyors  of  the  roads  to  the  justices,  that  a  com« 


(a)  BjT  the  54  Geo.  3.  c.  109.  i.  5.  the  rate  of  composition,  in  lieu  of  itA- 
lute  duty,  for  every  twenty  shillings  annual  valuCt  is  to  be  a  fifUeth  part  of 
the  eum  fixed  by  the  justices  as  the  composition  for  one  day's  labomr  of  a 
cert  and  three  honea  and  two  able  men.  In  this  case  that  sum  was  eight 
ahiUings  and  four  pence,  of  which  two-pence  was  the  fifUeth  part;  and  the 
whole  statute  duty  being  six  days  for  every  5(V.  annual  value,  one  shilling 
in  the  pound  would  be  the  sum  required.  But  by  the  local  turnpike  act, 
the  trustees  of  the  turnpike  road  were  entitled  to  require  only  three  days* 
fltstute  duty  fVom  the  several  townships  through  which  the  road  nuiy  the 
compoaition  for  which  would,  of  course,  be  sixpence  in  the  pound* 

Voi«V.  -  Ff  position 
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I82S.  p^itioo  in  lieu  of  statute  duty  was  necessary;  that 
g^jjj^^  the  sunreyor  ou^ht  at  all  events  to  have  been  examined 
IB  the  presence  of  both  the  magistrates,  whn'eas  in  fact 
me  only  had  examined  him,  and  communicated  the 
failbrmation  to  the  other ;  and  as  the  result  of  the  en- 
quiry was  to  affect  the  property  of  many  persons,  it  was 
fit  that,  (if  not  on  oath),  it  should  at  least  be  of  a  satis- 
iactory  nature.  The  jury  found  a  verdict  for  the  plain- 
tiff. A  rule  nisi  for  a  ncMisoit  or  a  new  trial  having 
been  obtained  by  «7.  Williams  in  last  Easter  term ;  first, 
upon  the  ground  taken  at  the  trial,  that  the  warrant 
contained  primA  facie  evidence  of  the  jurisdiction  of  the 
magistrates,  and  therefore,  that  there  ought  to  have 
been  a  nonsuit  Secondly,  that  there  was  evidence 
given  on  the  part  of  the  defendant,  to  shew  that  it  bad 
been  made  sufficiently  to  appear  to  the  justices  by  the 
surveyor,  that  a  composition  was  necessary  instead  of 
statute  duty :  and  thirdly,  that  at  all  events  the  d^sid- 
ant  Fielden  was  entitled  to  a  verdict,  inasmuch  as  he 
had  not  signed  the  authority  to  the  surveyor  to  ootlect 
the  composition,  but  merely  the  warrant,  and  that  he 
was  justified  in  so  doing,  by  the  documents  referred  to 
in  the  warrants.  At  the  time  of  granting  the  rule,  the 
Lord  Chief  Justice  said,  that  it  was  important  that 
justices  should  know  the  mode  in  which  they  are  to 
exercise  their  authority.  At  the  same  time,  the  opinion 
of  the  Court  was  then  very  strong,  that  wherever  an  act 
of  p&rliament'  required  justices  to  take  certain  steps  on 
some  matter  being  made  to  appear  to  them,  that  matter 
must  be  made  to  appear  to  them  on  oath. 

Cross  Serjt.,  now  shewed  cause.     The  warrant  which 
was  given  in  evidence  on  the  part  of  the  Plaintiff,  merely 

'   to 


FiEt«M'; 
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ts  mthect  mjtktiea  urtth  (he  net  <tf  the  simtf  ttMtm     is^. 

W  Hket  h  h6  in  its^  sh  adJi«Kcri!k)D^  khd  tb««f  #tf      ^ 

fUHi  itiOt  #as  k  ifulHty,  itfasmtich  a^  it  ttt&er  U>  gtf^ 
jitflklMtMH  to  tb^  tw6  ju^H^  #bo  sigkV^  tli«  Atiilkitiff^ 
if  IRMM  IitevW  bc^  <<  f»f^tf^  ^^  ^/7^^'  Mr  tb^  it  « 
fiMbtf  iMMmr,  that  dk<  ftidifitenance  and  f Cfpsir  6f  dM? 
r(iMd^  tiefciM  b^  mote  et^JoHAly  osttitsd  on  by  t  6rap 
p6ritictti  it  tMteff  t&M  by  a  ptttottiUttbt  of  tb6  sdattfte' 
dM^  ii¥  KiM.'  No#,'  that  <<  rhfriting  ta  ap^r"  iSbtiM 
faafd  iMtf  ffjfMft  a  T€giABt  iAfimftatbn  Inid  Wor^  thi 
jc^IMf^  fliict^  i^eondly,  by  fbe  exniMatAots  bfi/^ktmmt 

u^kfii  oatff;  hi  ike  pf^ig^hi  iMliikte^  tbcf e  WM  iMttlm 
jflfR^ftiaiiteftfl  Mr  MCh.  Tb6  Wbol^  pf  6^«edr0gf  tMM&W 
Wai  matt  wm'jm^  kM  th«r  ^^r  by  d»6  tWe  jiH^telf 
blfeil%  iKfltem  jiarisdictk^^  could  be  iio  j«^tifid»foti  M 
tli«  t#d  ddtolflHrts  #ho  Mgntd  tbe  vrunttt.  TUf  dtiM^ 
Htm  WM  lOM  ffli^  iipob  Kn6the^  gtoMd.  Sn)»^M|^ 
tUf»  A)  IM^  blftto  H  6§^  ill  Which  it  WIkt  pfoftst  to  h»r& 
a  fatomy  6MpeMSmf  hi  lien  <yf  statute  dvtty  ia  kiild^  if 
Wis  Mc^Mi^y  llM  t6  aseertaitt  What  qimntify  of  strftttt^ 
dAff  1ft  kted  WMM  hftf 6  bei^Df  «i^ieeiMiry  nnder  th&  d»J 
cMihtasMMi  Akbbilgfa  tbe  act  of  paRrlhan^nt  fheecr  tf 
mii^fiMHil^  y^  it  dcies  tiot  tKp^r  trhst  sraiEdii^  fir^* 
pofftMftf  6f  ^'  sttttiile  ditty  mr^t  hav^  b&exi  stdBoi^bt, 
adif  the'  ftM#B^  shotdd  have  beetf  to  have  sittted' Am 

Oi  ft  imt%  Slid  /•  Parke^  in  support  of  the  rnfe* 
Tfa«W  ^  t^  (^tmd  trhateyer  for  maintaining  the  iref^ 
die^  M  i^iiifM  FieUeih  By  lhi&  acts  of  parliatihteMl  it 
b  not  required,  that  the  justices  signing  the  warrant 
should  be  flte-smh^  |lbtices  as  those  whb  irij^^  (he  ori- 

Ff  2  ginal 
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]822.        ginal  aathority;  and,  in  the  present  instance,  JFV>Z(2^ 
""■"""       had  not,  in  fact,  interfered  in  any  antecedent  stage  of 

StAXLlET 

ogauui        the  proceedings ;  he  was  justified  in  presuming  that  the 
previous  measures  were  correct  in  point  of  form,  the 
pkuntiff  having  never  appealed,  though  a  demand  had 
been  formally  made  upon   him,  and  also  a  sunmions 
issued,  to  which  he  did  not  appear.     It  would  be  too 
much  to  make  Fielden  responsible  for  signing  the  war- 
rant, even  supposing  that  the  justices  who  signed  the 
authority  had  acted  upon  imperfect  or  informal  evi- 
dence.    He  was  not  bound  to  enquire  upon  what  evi- 
dence they  had  acted,  nor  had  he  the  power,  in  point  of 
law,  of  quashing'  or  revising  their  adjudication.     But, 
secondly,  the  verdict  ought  not  to  stand  against  either 
of  the  defendants.     The  warrant  which  was  proved  on 
the  part  of  the  plaintiff  entitled  the   defi»idants  to  a 
nonsuit.    It  imports  an  adjudication,  such  as  the  sta- 
tute required ;  and  an  unimpeached  subsisting  conviction 
or  adjudication  cannot  be  questioned  in  the  form  of  an 
action  of  trespass.     Massey  v.  Johnsonip)^  Strickland  v« 
Ward.  (£)     Supposing,  however,  the  warrant  not  to  be 
conclusive  as  an  adjudication,  the   proceedings  which 
were  given  in  evidence  were  sufficient  to  support  it.  The 
Stat.  54  G.  3.  c.  1 09.  embodies  the  provisions  of  the  1 S  G.  S. 
c.  78.,  and,  according  to  the  8ist  section  of  that  statute, 
the  plaintiff  should  have  appealed,  if  there  were  any 
ground  of  complaint ;  and  it  is  expressly  provided,  that 
no  proceedings  shall  be  quashed  for  want  of  form,  or 
shall  be  removeable  by  certiorari.     If  the  plaintiff  had 
appealed,  he  must  have  done  so  within  a  limited  time, 
whilst  ]the  evidence  was  fresh,  and  the  measures  in  the 

(•)  IS  Rati.  €7.  (&)  7  T.M.  681. 
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execution  of  the  act  were  just  commencing;  whereas,        1822. 


if  trespass  can  be  maintained,   no  lapse  of  time  will 
sanction  the  order  of  the  justices.   Upon  an  appeal,  too, 
the  plaintiff  must  have  stated  some  specific  objection, 
whereas,  by  the  present  action,  he  casts  it  upon  the  de- 
fendants to  prove  and  maintain  every  step  of  the  pro- 
ceedings.    As  to  the  next  point,  it  appears,  upon  the 
evidence,  that  information  was  laid  before  the]  magis- 
trates by  the  surveyor,  and  it  was  not  necessary,  under 
this  act  of  parliament,  that  there  should  be  evidence 
upon  oath.     The  very  language  of  the  act,  which  is, 
**  made  to  appear ^^^  not  <^  praoed^^  as  is  found  in  oAer 
acts,  seems  to  shew,  that  the  legislature  did  not  intend 
to  make  it  imperative  upon  the  justices  to  require  evi- 
dence upon  oath ;  and  the  reason  of  the  difference  is 
apparent*    That  which  was  to  be  made  to  appear  was 
not  a  simple  matter  of  fact,  as  in  ordinary  cases,  bnt 
was  a  matter  of  judgment,  as  to  the  expediency  of  hav- 
ing a  money  composition  in  lieu  of  statute  duty  in  kind. 
This  was  a  matter  of  speculation,  depending  upon 
the  state  of  the  roads,  the  price  of  labour,  the  supply  of 
materials,  and,  generally,  the  circumstances  and  state 
of  the  neighbourhood.     In  such  a  case,  therefore,  the 
justices  were  authorised  in  acting  upon  their  own  know- 
ledge, or  upon  what  appeared  to  them  to  be  satisfiu:tory 
information.      Here^  in  &ct,  they  had  communicated 
together,  and  it  was  not  necessary  that  the  information 
of  the  surveyor  should  be  laid  before  them  whilst  sit- 
ting t<^ther.  They  subsequently  exercised  a  joint  judg^ 
ment,  which  was  sufficient.    Battye  v.  Gresley.  (a)    But, 
supposing  that  the  surveyor  ought  to  have  communi- 

(a)  S  Eaa,  327. 

F  f  3  cated 


SfAvunr 

agiB$uit 

VjMLBKKm 


m  |[?AI^  IK  Hi^^nY  T^m 


StAirbFr 


IM2.  ttrt^  Wh  ffffefffgliffP  tQ  the  tsF9  jusjtlpes  fogethqr^  9^ 
lObQ^t  t|i^  prf}|?r  9r«;  no|;  voidi  but  voidable,  »o4  co^l4  ppl  jT 
b^  fvpifted  uppn  iippeal.  fl&y  y.  fy^aintatfls  of^ptfp^.  {Ji) 
^  l;^  ^e  Igf^  o^jj^clipp,  it  W93  cl^^,  fcppi  tl^  jcvi|i^pf^| 
tbgt  the  surveyor  copsfcjeri^f},  t|)4  tb^  |yhpMst»tmtp^y 
ua  ]^n^,  w|uc|>  by  ^  A9f  bp  jsras  f?p^)0)yprpd  to  calj  fpr, 
g^  ffm^ssarfr  fcr  t^p  r^^ir  pf  the  nn^^  fine  pf  ff^ 
tg^g|f}aer  y^tb  tbft  lateral  bwipb^ ;  W4  ll^  ^  evident,  ^ 
^  tpiopf^  of  tfie  pQiDppsitioi^  in  pjpnpjr  jv^  P^hI^ 
VHm  ri?^^  priBPJple»  Jf  thp  jj^maufj  ijrft^  pxopssjyp,  9^4 
f»t  f$m^^  by  tJjQ  ?t»f^  pf  \\^  road,  tljp  plaipfjff 
f|^0}|d  h^e  WBp4od :  bl^  |n  t^i?  pre^epf  ^agp  (?f  fhij 

iWfiwdiog^  ?^  WRtf  be  ^a^  \W  fbf?  ^b^te  ftf  wb 

dwiy,  tf  gf rfof^^  M^  ImH  ^^4  b»T^  bepn  flec«a»ryt 
tbe  firfcill^oij  of  the  eompositipn  JQ  J^9W  ^?W 
Yb»t  VJ(s  ui^pnde4 ;  tb^  rat^  pf  ppp^wflj^ton  1^9;  ^^ 
ggjfirlj  ft^  bj  the  ji^igps,  RR^  JffoinuJgdtcd  ^cfipr^iiyj 
t«  Jb©  Brpyiaions  of  tbp  fict. 


j^BOTT  ^).  I  W  pf  ppipioa  tb«t  f PQugb  bjg  i|ot 
bf^  4f^  to  Icgslia^  the  deqfiaq4  pf  ^b^  spwfic  ^{^9  pf 
xuppsy  ftpm  ^  BlaiptiflE  ^t  appe^  fram  tb^  «Tide?«^ 
that  tb,QF«  b^d  be(^q  ap  ^^l^^M^^^^^  pf  ^MTp  m^stiYteil 
that  f^  fofppo^jtipn  ^ulcl  bP  paid  in  lieu  pf  st^ftte  ^^ty 

i"^  IhwIi  w?^  9l«9  a»  adjudip^tion  by  wbi^b  ^P  PP0?PP- 

sitio^  iKf^  fi^^  to  be  ftt  the  rat^  of  §f.  4(f.  fpr  §  cc|jt| 
thpfp  b^r9^{  ^  driver,  ^d  ^  labpurftTt  Befcr^  bpV" 
evef^  ^(  cw  be  ascert^oe^  bpw  m^ch  any  i^^iyidual 
ougbf  to  p%y  09  a  compositioj^  |n  lieu  qf  ^tute  duty,  it 
mu^t  be  ascertained  iq  some  manner  ^d  by  «onie  coiq- 
pe|ft|it  avtbofi^  how  m^y  days'  labp^r  will  b^  r^nirfd 

■ 

to 
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to  repair  the  road.     Now,  that  certainly  has  not  been        18S2» 
done  here,  in  distinct  terms,  in  this  ci^»     It  appears         ' 
upon  the  evidepce,  that  the  turnpike  surveyor  havinir       ^gakui 

n  '  r    1  1  FltUMtK. 

first  required,  from  the  surveyor  of  the  highways  of  the 
township,  a  list  of  the  several  persons  liable  to  statute 
duty,  made  an  assessment  at  the  rate  of  sixpence  in  the 
pound  upon  the  whole  annual  Value  returned.  He 
seems  to  have  taken  it  for  granted  that  he  was  entitled 
to  require  from  the  several  townships  through  which 
the  road  passed,  a  composition  for  the  whole  statute 
duty  which,  by  law,  he  was  entitled  to  demand,  whatever 
the  state  of  the  roads  might  be.  Now,  I  am  of  opinion, 
that  he  had  no  such  right.  If  there  were  no  compo<« 
sition,  the  inhabitants  of  the  several  townships  could  only 
be  called  upon  to  do  so  many  days'  statute  duty  as  would 
be  absolutely  necessary  for  the  repair  of  the  roads ;  and 
if  a  composition  be  called  for  instead  of  the  statute  duty, 
that  composition  ought  to  be  an  equivalent  for  that 
number  of  days'  statute  duty.  I  think,  therefore,  in  this 
case^  that  before  the  demand  was  made  upon  the 
pkintifi^  it  ought  to  have  been  ascertained,  by  persons 
having  competent  authority  for  that  purpose,  that  so 
many  days'  statute  duty  would  be  required  to  put  the 
road  in  question  into  a  complete  state  of  repair,  and 
that  it  ought  to  have  been  notified  to  the  inhabitants  of 
the  parish  or  township,  that  the  composition  required 
oi  them,  of  sixpence  in  the  pound  upon  the  annual  value 
of  their  lands,  was  calculated  upon  the  principle  that  it 
would  require  so  many  days'  statute  duty  to  repair  the 
road.  That  not  having  been  done  in  this  case,  I  think, 
that  the  justices  had  no  authority  whatever  to  issue  the 
warrant,    and   consequently    that    this   rul^   must   be 

di»9h^|{edt 

F  f  4  PAvwy 
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1822.  Baylet  J.    I  am  of  opinion,  that  the  verdict  in  this 

"[  case  18  right,  as  against  both  the  magistrates.  A  magistrate 

cgamti  is  not  to  be  answerable  for  granting  a  warrant,  if  at  the 
time  of  granting  it  he  has  documents  before  him  (which 
are  the  acts  of  other  magistrates)  fronf  which  it  appeafs 
be  was  justified  in  granting  the  warrant.  But  if  the 
want  of  jurisdiction  is  manifest  from  all  the  proceedings 
before  him  at  the  time,  then  he  grants  the  warrant  at 
his  peril.  Here,  on  the  &ce  of  the  original  authority 
to  collect  the  composition,  there  is  a  defect,  which  must 
have  been  obvious  to  the  defendants.  The  composition 
allowed  by  law  in  lien  of  statute  duty,  is  in  lieu  of  the 
statute  duty  required  of  each  particular  township,  in 
respect  of  the  roads  in  that  township.  The  money  to 
be  raised,  in  this  case,  is  not  to  constitute  one  general 
fimd  for  the  entire  line  of  turnpike-road,  but  is  specifi- 
cally to  be  applied  for  the  repair  of  that  part  of  the  road 
in  the  particular  township.  I  thinly,  that  the  mar 
gistrates  ought,  in  the  exercise  of  their  discretion,  on 
the  face  of  the  authority  itself,  to  have  shewn,  that  in 
their  opinion,  in  each  particular  township,  a  composition 
in  lieu  of  statute  duty  was  adviseable.  Here,  upon  the 
face  of  this  authority,  they  do  not  appear  distinctly  to 
have  exercised  any  such  discretion,  because  they  have 
only  stated  that  the  maintenance  and  repair  of  the  said 
roads  can  be  more  effectually  earned  on  by  a  composi- 
tion in  money  than  by  a  performance  of  the  statute 
duty  in  kind.  I  therefore  (hink,  that  there  was  a  defect  in 
the  authority  itself,  which  Mr.  Fielden  had  an  op(X)rtunity 
of  observing.  I  also  strongly  incline  to  think,  though, 
upon  that  point,  I  do  not  mean  to  intimate  any  decided 
opinion,  that  it  should  be  made  to  appear  upon  oath  to 
both  the  magistrates  present  that  a  composition  was  ad- 

vise^bl^. 
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viseable.  The  ground,  however,  upon  which  I  pronounce 
my  judgment  in  this  case,  is  this,  that  assuming  the  magis- 
trates to  have  said,  that  there  ought  to  have  been  a 
composition  in  this  particular  township  for  the  repair  of 
the  roads  there  iii  lieu  of  statute  duty,  (which  the  war- 
rant assumes  them  to  have  said,)  I  think  that  it  should 
have  been  made  to  i^pear  what  the  quantum  of  the 
composition  was  to  be.     That  is  in  no  respect  ascer-* 
twied  as  it  ought  ^  have  been.     It  has  been  insisted, 
that  the  communication  made  to  Johnson  by  Crackenf 
thorpe^  that  he  required  a  composition  calculated  at  Sd. 
in  the  pound,  was  an  intimation,  that  he  considered  the 
whole  of  the  composition  to  be  requisite  for  the  repair 
of  the  roads  in  that  particular  township.     From  the 
evidence  in  this  case,  I  do  not  believe  that  Crackenthorpe 
ever  exercised  any  judgment  upon  that  point.     He 
seems  to  have  considered  the  whole  sum  collected  to 
be  one  entire  fund  for  the  repair  of  the  whole  of  the 
roads,  and  to  have  meant  to  collect  in  each  township, 
to  the  utmost  extent  which  by  law  he  could  collect. 
I  am  of  opinion,  that  the  communication  by  Cracken' 
thorpe  to  Johnson  of  itself  was  not  sufficient,  but  that  it 
oug^t  to  have  beqn  notified  to  the  inhabitants  of  the 
parish  or  township,  that,  in  the  judgment  of  the  surveyor, 
it  was  necessary  that  there  should  be  a  composition  in 
lieu  of  so  many  days'  team  work,  in  order  that  the  pa^- 
riahioners  might  have  had  the  opportunity  of  contesting 
the  claim  made  upon  them.     That  not  having  been 
done^  I  am  of  opinion,  that  there  was  not  any  evidence 
before  Mr.  Fielden  to  justify  him  in  granting  this  war- 
rant, because,  there  never  has  been  an  assessment  duly 
.  mad^  and  duly  notified  to  the  inhabitants  of  the  parish. 
This  rule  must  therefore  be  discharged. 

Hoj^tOTI^ 


1822. 
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agamU 

FlELDIir. 


499  cABm  IN  miAm  tebm 


StAVunr 


19?8.  Hp]if]iQX9  J*     J  am  al^  of  opuiion,  tbat  the  verdict 

is  r^b(;  #g^ost  both  the  magistrates,  on  the  ground 
last  istated  by  my  Prother  Bayky*  I  think,  that  there 
W9^  not  sufficient  evidence  b^re  the  magistrates  to 
aothprise  th^m  to  grant  a  warrant.    There  was  no  valid 

aa^f^^mept  so  as  to  bind  any  person  to  the  payment  of 

any  specific  ^mpUOt  pf  compo^itiop,  the  number  qf  days' 
statute  duty  r^uired  fpr  ri^airing  th^  road,  not  having 
bfeq  appertained  or  notified  to  tb^  parish ;  and  tbere- 
forpi  sufi^cient  WAA  not  done  to  legalize  this  demand 
made  upon  the  plaintiff.  The  magistrates,  therefore, 
h^d  no  fvj^X  to  grant  the  warrant. 

Rule  dispharged.  (a) 

(a)  Beti  J.  was  abstxit  at  Chamben. 


January  23dy  1 822. 

On  the  first  day  of  this  term,  William  Elias  TaurUon^ 
Christopher  PuUetj  William  Oeorge  Adam^  Launcelot 
S^a^mM^  and  Eiward  Burtenskaiw  Sugdm^  of  LincclrCs 
hmj  Esquires,  took  their  places  within  the  bar,  as  his 
maiesty's  counsel  learned  in  the  law. 
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Walter  against  (Smith.  jan^i^ 


nPROVDB  fiiff  a  gold  watobf  a  watch  \uy  aad  |vd  Apiwnbroker 
gold  m^^  P{^  not  giiiltK*  At  the  trial  bt&m  teUu^^Sb^. 
4M^  P.tF^  lit  (bf^  Xtffi^pii  uttiiig»  after  la9t  Utduslmii  ^^^^ 
tmiu  it  APfwrsd  ibat  tb0  plaintiff,  m  tb«  S2d  JMMryb  SL^JT^r 
l«8Qi  bad  pkdged  tba  article  mmUooai  in  tba  da*  ^^^^y^ 
^Mtmif  liilb  tb^  4ffendaDt,  wbo  was  a  paviibidiec»  oHgiiMi  owmt 

'^  tender  him  tbe 

riiidflPt  i(  Sristplf  aD4'  tbat  tba  plaintiff  did  not  vfquure  principd  and 

interat  dncb 

tbi  fl^ftmdwt  to  return  tbam  until  afWr  tbe  expiraliao 
Q^om  jwar  wd  ^  ^  (r<Nn  tba  ti«ie  tbqr  weva  i^adgod. 
And  Ae  d^«idant  tbi^  rifiisad  to  ratippii  tbam,  af» 
MTting  tb«t  tfaqF  had  heaoma  forfiilt^d  in  aaos^naiiaci 
ql  iho  yaai  ha¥ing  «i(Nred.  The  plaintjff  at  f ha  tima 
of  tba  dflnaodi  tondarad  to  ((ht  dafandant  tbe  amomit 
of  thi  Vfintip/A  nd  intarasl  due  m  raipect  of  thamonagr 
^Aftmain  At  tba  time  wban  tba  demand  was  mad% 
t|ii  vMfH  idedgKl  lemaioad  in  the  poMeKBon  of  the 
de^^dwt*  Tbey  were  tubsequently  told  by  auetioBt 
end  tbe  deftodant  himtelf  becfune  tbe  puvoheem*.  At 
tbe  triel,  tbe  Lord  Cbitf  Juiti<te  was  of  opinioat  that 
npdee  these  ciy^mstenoesf  the  pUinttff  was  antiUed  to 
remnr  s  tbe  e^t  i^  the  sa  and  40  G«  i.  aW^  9^ 
vesting  the  property  absolutely  in  the  pawnbroker  after 
the  expiration  of  a  year  and  a  day,  but  only  giving  him^ 
a  ppw#r  to  sel),  in  order  to  Teimburse  himself  bis  prin- 
ciple v4  iQ^i^st.  Tbe  jnry  found  a  v^ct  fer  the 
pleiilti£    Aa4  now, 

Gum^.  moyed  for  a  new  trialf  and  aontendedf  that, 
hy  thf  3ft  m^  iOGfi,^^  s,  If^  the  property  in 


SiaxH. 
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1822.  the  unredeemed  pledges,  after  the  expiration  of  the 
"■""'"  time  mentioned  in  the  statute,  vested  in  the  pawnee. 
AfMPut  That  section  prescribes,  that  all  goods  which  shall 
be  pawned  or  pledged,  shall  be  deemed  fotfeited,  and 
may  be  sold  at  the  expiration  *of  one  whole  year, 
exclusive  of  the  day  whereon  the  goods  and  chattels 
were  so  pawned  as  aforesaid ;  and  that  all  goods  and 
chattels  so  forfeited,  of  a  certain  value  therein  men- 
tioned, shall  be  sold  by  public  auction.  Now,  in  order 
to  give  efiect  to  the  word  <^  forfeited,"  the  original  owner 
must  be  taken  to  have  absolutely  lost  his  right  to  the 
goods.  By  5.  19.  it  is  enacted,  ^^  that  in  case  any  per- 
son entitled  to  redeem  goods  in  pledge,  shall,  before  or 
upon  the  expiration  of  one  year,  from  the  time  of 
pawning  the  same,  give  notice  to  the  person  having  the 
same  in  pledge,  not  to  sell  the  same  at  the  end  of  the 
said  one  year,  then  such  goods  shall  not  be  sold  or  dis- 
posed of,  until  after  the  expiration  of  three  calendar 
months,  to  be  computed  from  the  expirafion  of  the  said 
year,  during  which  term  the  owner  of  the  goods  shall 
have  liberty  to  redeem  the  same.''  Now,  by  the  l^is- 
lature  expressly  reserving  to  the  owner  the  liberty  to 
redeem  the  same  upon  the  terms  mentioned  in  that 
section,  they  must  have  considered  that  the  owner's 
right  to  redeem  would  have  been  otherwise  extin- 
guished. 

Abbott  C.  J.  I  think  that  we  cannot  give  to  the 
word  forfeited,  as  used  in  this  act  of  parliament,  the 
effect  contended  for  by  the  defendant.  It  is  argued  that 
its  import  is,  that  the  party  whose  property  is  said  to  be 
forfeited,  has  absolutely  lost  all  right  to  it.  Now  it  is 
manifest,  from  the  other  provisions  of  this  act  of  parlia- 
ment. 
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ment,  that,  after  the  time  for  redeeming  the  property        1822. 
pledged  is  expired,   the  whole  interest  is  not  divested        """■" 
oat  of  the  original  owner.     If  it  were,  the  sale  would       agamit 
be  entirely  for  the  benefit  of  the  pawnbroker;  but,  by 
the  20th  section  of  the  act,  it  is  provided,  <^  that  with 
respect  to  goods  pawned  for  more  than  105.,  if  they 
shall  be  sold  for  more  than  the  principal  money  and 
profit  due  thereon  at  the  time  of  such  sale,  the  overplus 
shall,  by  the  pawnbroker,  be  paid  on  demand  to  the 
pawner,  in  case  the  demand  shall  be  made  within  three 
years  after  such  sale,  the  necessary  costs  and  charges  of 
such  sale  being  first  deducted."  The  pawnbroker,  there^ 
fore,  is  only  to  derive  firom  the  sale  so  much  as  will  re- 
imburse him  for  his  principal  and  interest,  and  the 
expenses  of  the  sale,  and  the  overplus,  if  any,  is  to  be 
returned  to  the  owner.     We  cannot,  therefore^  consist- 
ently with  this  provision,  give  to  the  "wovA  forfeited^  as 
used  in  the  17th  section,  the  sense  contended  for  on  the 
part  of  the  defendant     I  am  of  opinion,  that  if  the 
pledge  be  not  redeemed  at  the  expiratibn  of  a  year  and 
day,  the  pawnbroker  has  a  right  to  expose  it  to  sale 
as  soon  as  he  can,  consistently  with  the  provisions  of  the 
act ;  but  if,  at  any  time  before  the  sale  has  actually  taken 
place,  the  owner  of  the  goods  tender  the  principal  and 
interest,  and  expenses  incurred,  he  has  a  right  to  his 
goods,  and  the  pawnbroker  is  not  injured;   for  the 
power  of  sale  is  allowed  him  merely  to  secure  to  him 
the  money  which  he  has  advanced,  together  with  the 
high  rate  of  interest  which  the  law  allows  to  him  in  his 
character  of  pawnbroker.     For  these  reasons  I  am  of 
opinion,  that  no  rule  ought  to  be  granted. 

Batley 
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1822.  BMthtr  i.    I  AM  6r  tlf^  sitme  o^hidn.    Th^  6f>ject 

Jj; — ^  of  elMf  sale  i%  W  okMe  thcj  pawnbfok^  to  rchnboi's^ 
MaMlf  Ibf  the  aAimftit  of  the  f^iStdpd  ttiMey  ftdvanc^, 
md  die  itrMfiHN  ttonb  theteoh.  And  if,  before  M^  sicte 
tikes  pla^,  the  pk^  pi6<%in^  f>a^  tfr6  {^wnbr6&6t  hil^ 
principal  arid  iM^netf^  and  ditp&tl&si  ttKtifr^;  sA  <ti6 
purpoeea  of  $L  site  ai«  tfMwefetf,  Md,  cMsdqtfditiy,  fli^ 
pcwnbrokei^^  ill  aaoh  n  csasev  catf  harr^  iio  ^ght  t6  sseff/ 
The  wo«d»  ••  deened  feff^^fed  Md  liia;^  be  sold/'  meaii 
not  that  the  thingir  pledged  riudl  bccdkne  the  ateo-' 
I«l#  propertf  of  the  ftewfltmk^,  bttt  onf^  HtsAt  ihef 
shall  be  so  fiiv  farfeMM  a#  Aitt  fli^  t^a#iifrMl«f  fMjr 
take  stepv  tMwdtf  a  aale^  I  fhkhy  iheriSyti,  (bAt  A'ler 
ofvtee#  havi^  MiActmi  id  tfMT  fliwnMbktf  aH  Ae  flMH^ 
that  be  wewM  be  eMMsd  fo  ^MAe  bjf  siA^  fter  hM  ifiDr 
ri|^  to  lell^  andy  iMM^MHtly)  dUf  ttff  pttSoSa  hi 
entided  to  reeoter^ 

HosLROfD  J.  i  Aiidt  Oatf  by  Oe"  f  ?!h  sHMidlU,  ft« 
ppopev^  ia  nM  M^  MF  ^oHmkim  Avftlted  to  aff  iiUMAflU 
arid  pmyoMV  biit  ob^f  Ibf  fhe^  pvttpos&  of  aiudMftig^  it 
Mlb  le  be  had^  ^|r  #hiA  die  iW#^^  m^p^fMiti^ 
sdf  his  ^irattapalr  mt  die  pMM  #Me!k  tfif^  hc^  Aa^ 
hfan  ta  anbe  is  Ken  e^  im&tm.  VmrWUf  gM  is  Arf 
the  benefil  of  the  o^^rMr  m  mSt  ar  df  dl^  pM«bMK0f, 
fov^  if  die  pmpeity  pledged  aedsi  fttf  niMre  Aanr  tk€ 
priftdpal  md  prefit  idi«yired  to  fb«r  pawnbi^iker  far  liM 
of  intifeitf  he  is  acobootiMil  tor  dke  dwd^.*  Ttnit  Btttef^" 
theieibre^  ooAtimiee  to  Irn^  m  kMfm  inf  dM  ptb^' 
partyy  arid  Mm  have  a  right  to  fediMtf  Itf^  by  p^tftitgi& 
the  pawnbroker  aft  dm!  bdivwid  b«  eiHftM  UriMim 
out  of  it  by  a  sale.    It  is  tru^  that  by  the  1 7th  section, 

the 


v^- 
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the  goods  are  forfeited  for  the  purpose  of  sale ;  but  that        tWt* 
purpose  is  fully  answered  by  the  pawnbroker's  being       ^T^^ 
paid  the  amount  of  what  is  due  to  him  upon  the*  pledge.       agatnu 
In  this  case  a  tender  to  that  amount  has  been  made  to 
him,  and  therefore  he  had  no  right  to  put  the  owner  to 
tbe  binrdensone  and  unneccmary  npeftsen  of  a  sale.    I 
think,  therefor^  that  no  role  ought  to  be  granted. 

Bfi9P  J.  I  am  of  tbe  same  c^mon.  The  Iqpslatcire 
ncfver  ootttd  have  intended  to  use  the  word  forfeited  hi 
tbe  17th  seefk>D  of  this  act,  in  the  sense  which  is  eoih 
tended  far  by  the  defendant.  That  word  generally 
meaBs^  the  taking  away  all  right  from  one  person^  add 
transferring  all  right  to  another.  The  words  ar^  her^ 
**  that  k  sbatl  be  deemed  forfeited,  tend  mar  be  •old." 
It  is  BMBifesI,  however,  from  the  provisions  of  the  a<^ 
tha^itietobesddfortheben^tof  thepersoD  towhdili 
it  bekmgs,  after  securing  to  the  pawnbroker  btt  prtnc}' 
pal  and  iflterest;  fer  the  latter  is  directed  to  acoomH  to 
the  originid  ewner  for  the  overplus,  if  any.  It  is  elettr^ 
therefore,  that  the  legislature  did  not  intend  whdiy  to 
transfer  the  interest!  of  the  orighsat  owner  of  the  thirig 
pawned  t^  the  pawnee;  and,  therefor^  the  word  for* 
feited)  ae  used  in  this  section^  cannot  have  (he  sense 
contaided  for.  It  would  be  absurd  to  hold,  in  tUs  tMe^ 
that  the  pawnbroker  bad  a  right  to  sell,  for  by  the  salt^ 
he  coold  be  entitled-  to  no  greater  benefit  than  he  woM 
h«ve  received  by  adcepting  the  sum  tendered,  which  waa 
tbe  full  amount  of  the  principal  and  interest  due.  I 
diink,  therefore^  that  this  rule  ought  not  to  be  granted. 

Rule  refused. 
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TivrMfay,  Darwin  against  Lincoln  and  Lock. 

Jamuary  24th. 

f^i^Se^ii^  ^CTION  on  a  bond,  dated  3lst  August,  I8I8,  for 

morial  of  an  6000/.,  the  Condition  of  which  was  set  out  in  the  de- 

annuity  must 
contain  the  de-  daradon,  and  recited  an  indenture  of  the  23d  December^ 

scription  and 

place  of  rcB-  1812,  between  the  defendant,  Lincoln,  of  the  first  part,  the 
witneves  to  the  plaintiff  of  the  second  part,  John  Birkett,  therein  describ- 
*°^^^gro  •  ed  as  of  Cloak-lane  London,  gentleman,  of  the  third  part, 
SamilHth  *"^^  Henty  Birlceft  of  the  fourth  part,  by  which  Ldncoln 
the  payment  of  wanted  to  John  Birkett  an  annuity  of  200/.  during  the 

an  annuity  his    «^  •'  ^ 

•state  in  fee  ^     lives  of  three  persons  therein  mentioned,  and  the  same 

simple  of  which 

lie  was  sdsed     was  made  chargeable  upon,  and  issuing  out  of  certain  pre- 

in  pftstfHTffn  at 

tlM  tfane  of  mises  therein  described,  and  for  better  securing  the  an- 

mnui^and  nuity,  the  premises  were  demised  to  Henry  Birkett  for  a 

^vaterannual  ^^™  ^^  ^^^  years,  in  trust  to  pay  the  annuity,  if  in  arrear. 

nillfu^-^*  The  condition  then  recited  another  indenture  of  the  1 9th 

annuity^  is  a 

pantor  within  j^ng^  1815,  made  between  the  same  parties,  by  which 
the  15  Gen.  5.    the  plaintiff,  at  the  request  of  Lincoln,  charged  the  same 

c«  2d*  t.  8*  and 

therefore  in       premises  with  the  payment  of  another  annuity  of  100/. 

such  a  case  no  , 

memorial  is        to  John  Birkett,   for  the  lives  of  four  persons  therein 

mentioned,  and  the  life  of  the  survivor;  and  for  better 
securing  the  payment  of  both  these  annuities,  the  plain- 
tiff joined  with  the  defendant,  ldncoln,  in  two  bonds 
and  warrants  of  attorney  to  John  Birkett,  in  the  two 
several  sums  of  4000/.  and  2000/.  It  then  recited,  that 
he  joined  in  the  said  grant  and  other  securities,  as  surety 
only  for  Lincoln,  and  that  the  premises  chargeable 
with  the  payment  of  the  annuities,  were  the  sole  pro- 
perty of  the  plaintiff,  and  as  an  indemnification  of  the 
plaintiff  against  any  loss  by  reason  of  bis  having  become 

surety 


requlnd. 
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surety,   Lock^    the  other  defendant,  agreed   to  enter        188f. 
into  a  joint  and  several  bond  to  the  pUintiff.     The       plii^ 
condition  of  the  bond  wai  then  declared  to  be  for      j^JJ^, 
the  due  payment  of  the  annuities  by  Idncobi^  and  in 
case  of  his  de&ult,  that  both  the  defendants  should  in- 
demnify and  save  harmless  the  plaintiff.    The  breadi 
assigned  was,   that  on  the  I9th  December^  1880,  two 
quarterly  payments  of  the  annuity  of  200/.  became  du^ 
and  that  on  the  2Sd  December^  1820,  two  quarterly  pay- 
ments of  the  annuity  of  1002.  became  due;  that  de- 
fendant, Lincoln^  did  not  pay  the  same,  and  that  the 
plaintiff  thereby  became  liable  and  paid.     The  defend- 
ant, Lincdbij  pleaded  his  bankruptcy.     It  is  unnecessary 
to  state  all  the  pleas,  inasmuch  as  the  questions  dis- 
cussed were  fully  raised  by  the  issues  taken  on  the  third 
plea*     That  plea  was  substantially  as  follows:  As  to 
the  annuity  of  200/.,  that  the  memorial  was  defective  in 
not  stating  a  clause^  whereby  Lincoln  and  the  plaintiff 
were  at  liberty  to  purchase  the  annuity  up<Hi  certain 
conditions  therein  mentioned.    And  as  to  the  annuity 
of  iOOiL,  that  the  memorial  was  defective  in  not  stating 
the  addition  and  place  of  residence  of  the  subscribing 
witness  to  the  annuity  deed.     It  appeared  by  the  me- 
morial  whidi  was  set  out  in  the  plea,  that  Peter  Damns^ 
one  of  the  subscribing  witnesses,  was  described  merely  as 
the  derk  of  Mr.  BirketL    Replication  as  to  so  much  of 
the  plea  as  related  to  the  arrears  of  the  annuity  <^  2002., 
that  that  annuity,  at  the  time  of  the  granting  thereof^ 
was  secured  upon  freehold  premises  in  the  condition 
of  the  bond  mentioned,  which  were  then  of  equal  or 
greater  annual  value  than  the  annuity  of  2002.9  and  of 
which  the  plaintifi^  then  being  one  of  the  grantors  of  the 
said  annuity,  was  then  seised  in  fee  simple  in  possessicMi. 
Vol.  V.  O  g  Upon 
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IMS*       Upon  this  issue  was  taken  and  joined.     Replication  as 
D'Aiiwiir       ^  ^  much  of  the  third  plea  as  related  to  the  arrears  of 
Jjj^***        the  annuity  of  lOOL  in  the  last  breach  mentioned,  that 
that  annuity  at  the  time  of  the  grant  thereof,  was  secured 
upon  certain  freehold  lands  in  Great  Britain^  to  wit, 
upon  the  freehold  premises   in  the   condition  of  the 
bond  mentioned,  which  were  then  of  equal  or  greater 
annual  value  than  the  said  last  mentioned  annuity,  over 
and  above  any  other  annuity,  and  the  interest  of  any 
principal  sums  charged  or  secured  thereon,  of  which  the 
said  grantors  of  the  said  annuity  then  had  notice,  to 
wit,  of  the  annual  value  of  350/.,  and  of  which  said  free- 
hold messuage,  tenement  and  premises,  the  said  plaintiff 
being  then  one  of  the  grantors  of  the  said  last  mentioned 
annuity,  was  then  and  there  seized  in  fee  simple  in  pos- 
session.    Upon  this  replication  issue  was  also  taken  and 
joined.     At  the  trial  before  Abbott  C.  J.,  at  the  Middle^ 
sett  sittings  after  last  Easter  term,  the  jury  found  that 
the  pr^nisea  upon  which  the  annuities  were  secured, 
were  of  the  annual  value  of  200/.     But  that  they  were 
not  of  the  annual  value  of  300/.     On  the  part  of  the 
pUdntiff,  a  rule  nisi  was  obtained  last  Easter  term,  for 
entering  up  judgment  for  the  plaintiff  on  the  last  issue 
non  obstante  veredicto,  on  the  ground  that  the  annuity 
act  of  the  58  G.  3.  r.  141.,  did  not  require  the  addition 
and  place  of  residence  of  the  witnesses  to  the  deed,  to 
be  inserted  in  the  memorial.     And  on  the  other  hand, 
B  mle  nisi  was  obtained  on  the  part  of  the  defendant, 
to  arrest  the  judgment  on  the  other  is^e  found  for  the 
plainti^T,  on  the  ground  that  the  plaintiff  was  alleged  in 
the  pleadings  to  be  the  grantor  of  the  annuity,  whereas  it 
dearly  appeared  from  the  recital  in  the  condition  of  the 
bond,  that  he  was  a  mere  surety,  and  that  Lincoln  was  the 

grantor. 
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grantor.    The  Court  having  ordfTed  both  (he  rokfl  to       182t* 
be  brought  on  together  i  the  cMe  wm  now  Urgu^  by 


Martyatf  Gaselee  and  Carter^  for  the  plainti^  Th# 
fint  annuity  having  been  granted  before  the  statute 
53  Q.  S.  c.  141.,  must  be  regulated  by  th#  provisions  9f 
the  17  6.  3.  c.  26.  Now,  the  plaintiff  is  clearly  • 
grantor  of  the  annuity  within  the  meaning  of  the  8ih#M 
of  that  statute^  For  he  joined  in  the  differoit  |eeuriti<ei^ 
and  charged  his  own  estate  with  the  pa3rtneiit  of  th0 
annuity.  Secondly,  the  58  G*  8.  c.  141.  s.  2«  does  »ol 
require  that  the  description  of  the  witees^  should  bn  set 
o|it  in  the  memorial,  but  merely  that  it  should  omftaia 
the  names  of  all  the  partifs,  and  of  all  the  witnesses  tb^re* 
to^  8ic.  Now  here  the  ipemorial  does  ooatain  the  w^mm 
of  the  parties  and  witnesses.  And  the  scbedidf  o«|^ 
not  to  be  so  construed  as  to  defeat  the  eaacting  elansai 
Besides,  in  this  case^  the  witness  is  siftflSciently  desaribed 
as  the  clerk  of  Mr.  Birkettf  and  therefinrei  might  be 
found  at  any  tim^  if  required*  la  Haslqpe  v«  Jiame  (<r)» 
it  was  held  sufficient  for  the  pifuntiff 's  clerkf  in  an  affi* 
da:^  to  hold  to  bail,  to  stat^  his  place  of  abode  to  be  th^ 
office  where  he  is  employed^  thou^  he  slept  at  anothef 
place.  Here,  the  vntness  is  described  in  the  memorial 
as  ibe  clerk  of  Mr,  Birketty  aqd  in  the  deed  recited  in 
the  bond,  the  latter  is  described  as  of  Cloak^lam.  Ifi 
Bmiter  v.  Gamsan  (d),  the  Court  held  that  it  was  jmA 
oiec^ss^  to  insert  in  the  memorial  th^  d^^iptioa  by 
p]^ce  of  respidence,  or  otber^ise^  of  the  persons  fer 
wbosif  lives  tb^  anfiuity  wa9  granted* 


ft 

(a)  1  Uaule  4*  Sduh  108,  (6)  4  Sam,  f  A.  SSI. 


Daawoi 
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1822.  Scarlett^  contriL     The  53  G.  3.  c.  141.  s.  2.  requires 

_  a  memorial  of  the  date  of  the  deed,  of  the  names  of  all 

Daewut 

agabut  the  parties,  and  of  all  the  witnesses,  &c.  to  be  enrolled 
in  the  form  and  to  the  effect  following,  and  then  follows 
a  table,  shewing  what  the  substance  and  form  of  the 
memorial  is  to  be,  and  under  the  head  of  *  names  of  wit« 
nesses'  there  is  JB.  F.  "  of"  The  table,  therefore,  evidently 
imports,  that  the  place  of  residence  of  the  witness  should 
be  inserted,  and  the  mode  given  in  the  table  of  making 
the  memorial,  must  be  considered  as  incorporated  in  the 
enacting  clause.  Secondly,  Darwin  is  not  the  grantor 
of  this  annuity,  for  he  is  decribed  in  the  condition  of 
the  bond  as  a  mere  surety.  The  legislature  intended 
to  protect  a  party  who  borrowed  his  money  upon  annuity 
interest,  and  who  had  no  marketable  estate*  Here 
Lincoln  the  borrower  had  no  marketable  estate,  and  he 
therefi)re  was  the  person  intended  to  be  protected  by 
the  statute.  In  Amhurst  v.  Skynner  (a).  Lord  Ellen- 
borough  expressed  his  regret,  that  a  memorial  was  not 
required  in  all  cases.  Besides,  the  Court  will  so  con- 
strue this  clause  as  to  further  the  remedy  contemplated 
by  the  legislature,  and  they  will  therefore  rather  enlarge 
the  enacting  clause  than  the  exception. 

Abbott  C.  J.  There  is  no  mention  of  sureties  in  the 
act  53  6.  3.  r.  141. ;  and  the  word  grantor  is  only  to  be 
found  in  the  excepting  clause,  and  in  the  7th  sect,  by  which 
an  alphabetical  list  is  required  to  be  kept  of  the  names  and 
residences  of  the  grantors  of  annuities.  In  the  17  6.  S. 
c.  26.,  the  word  grantor  is  only  mentioned  in  the  excepting 
clause.    Now,  there  being  no  express  words  in  these  acts 

(a)  12  £tm,  26$. 

to 
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to  sbew  that  the  word  grantor  is  used  in  a  more  limited  i82S. 
sense,  I  am  of  opinion,  that  a  man  who  makes  his  estate  j. 
h'able  to  the  payment  of  an  annuity,  is  a  grantor  of  that  ^^gfa^t 
annuity  within  the  meaning  of  both  those  acts  of  parliar- 
mcnt,  and  consequently  that,  as  far  as  the  annuity  of 
200//  was  concerned,  it  is  a  case  &lling  within  the  ex- 
ception of  the  annuity  acts,  and  therefore,  that  no  me- 
morial was  required.  I  am  also  of  opinion,  that  by 
using  the  word  **  of"  following  £•  P.,  in  the  S%  G.  S. 
r,  141.,  the  l^islature  evidently  intended,  that  the  place 
of  abode  of  the  witness  should  be  inserted.  It  is  of 
great  importance  that  that  should  be  done^  for  otherwise 
annuity  deeds  might  be  executed  in  the  presence  of  wit- 
nesses wholly  unknown  to  the  party,  and  he  might  after- 
wards have  no  means  of  finding  them  out  for  the  purpose 
of  obtaining  their  evidence  as  to  what  passed  at  the  time  of 
execution.  I  think,  therefore,  that  the  rule  for  arresting 
the  judgment,  and  the  rule  for  entering  up  judgment  for 
the  plainti£^  notwithstanding  the  verdict  on  the  issue 
found  for  the  defendant,  ought  both  to  be  discharged. 

Batley  J.  I  am  clearly  of  opinion,  that  the  de- 
scription of  the  witnesses  must  be  inserted  in  the  me- 
morial, and  that  the  description  given  of  the  witness  in 
this  memorial,  as  the  clerk  of  Mr.  Birhetty  is  insufficient. 
The  53  6.  3.  c.  141.  $.  2.,  does  not  merely  require  that 
the  names  of  the  witnesses  shall  be  inserted  in  the  me- 
miorial,  but  that  they  shall  be  inserted  in  the  form  and 
to  the  effect  following,  with  such  alterations  therein  as 
the  nature  and  circumstances  of  the  particular  case 
may  reasonably  require;  and  the  form  is  then  given, 
and  after  the  name  of  the  witness,  the  word  **  of 
follows.    Now  that  word  must  have  been  intentionally 

O  g  3  introduced. 
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IMS*  istradocodf  and  must  lui««  bad  some  otgflot;  and  I 
(bink .  the  inlfQtion  of  tba  l^gUUture  was  thisi  ibat 
the  descviplipn  of  tbci  witness  should  be  giveny  in 
MJAT  that  tba  parl^  executiag  the  deeds  might  be 
ol^  to  fiod  the  witness,  when  required*  There  may 
he  many  persf^s  of  the  same  name,  and  therefore 
Ae  insevtmg  of  the  nan^a  alone  would  not  ftimish 
auttdei)t  infttrmatioo.  It  ha^  been  said^  that  the  de- 
scription here  gifen  of  the  witness^  as  the  clerli  c|f  Mr. 

-  JB^kMf  is  suffieient,  becausei  by  enquiring  of  Mr.  Sir- 
k§tty  the  witness  may  be  found.    But  Mr.  Biri§U  may 

• 

rafhse  to  ^a  the  information  i  whereas,  if  the  party  %as 
^  fte  inftarmalipn  which  the  form  of  the  tahedule  un- 

pUest  h*  will  he  ahle  Iq  Iraee  the  vritoess.    I  aea  also 

#f  <^pinian,  thai  it  vmdd  he  a  forced  owstrvietiqa  of  the 
'  eanq>ting  elause  \s%  eidiev  of  these  ^tutfPb  t^  MA  tbat 

tkm  word  ^  frantor^  muftt  of  nocoNUty  be  ctofined  to 

-  Aft  par|OQ  fqr  lyhose  use  iba  annuity  is  grantedi  These 
aeis  aie  eatremely  penal  ^p  their  oensequeneei)  in  evoid- 
ing  thft  diffefant  instrum^ts  executed  lei  Kscnifi  the 
annuity,  and  I  think  that  a  surety,  by  making  himself  a 
granttir,  satis^  ih^  wcorda  of  tha  statutes ;  aiad  if  that 
ha  sc^  we  are  nol  warranted,  in  a  penal  statute^  in  ee>y- 
ing  UuU  he  is  not  ^ibin  its  pjro|ecti<m.  Tbes^  as 
thia  a^moity  iiias  secured  upon  land,  of  whieh  the  plnin- 
liff  was  aaiz^  in  fee  simple,  and  as  h^  cooowred  in 
granting  the  annuity,  I  think  that  he  must  beconwlei^ 
as  a  grantor  within  the  &ir  spirit  of  the  exceptfng 
elansai  He  pledges  his  estala  for  payment  of  the  w- 
nnity»  and  he  can  n&^x  redeem  the  estate  w^hwt  pf^r- 
ing  (1)9  whole  of  the  money  which  was  (^J4  a^  the  ^on- 
sUeratioA  for  th^  annuityi  and  if  be^  w^re  wilUpg  th%t 
Ida  eit)rt»  in  fee  smple  should  bs  su^eot  In  that  ebaiy^ 

hf 
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he  bad  the  power,  at  least,  of  substituting  that  estate,        1889. 
and  of    raising   money  upon  it  by  way  of  mortgage.       daewht 
This  is,  therefore,  a  case  in  which  the  persons  who  con-        ogamM 
curred  in  borrowing  the  money  were  not  driven  to  the 
necessity  of  borrowing  by  annuity^  and  that  being  so^ 
I    am    of  opinion,  that  it  is  within  the  meaning    of 
the   excqrtJon^   and,    consequently!   that  tlie  annuity 
for  200L  is  good.     Both  the  rules  must  therefore  be 
diisdiarged. 

• 

Best  J.  I  am  clearly  of  opbion,  that  the  memorial 
doe9  not  contain  a  sufficient  description  of  the  witnets, 
for  the  act  requiresi  that  the  memorial  shall  be  in  the  fi^m 
QX  to  the  effect  mentioned  in  the  act  Now  it  i&  here 
neither  in  the  form  nor  to  the  effect  there  stated*  The 
witness  to  the  deed  is  described  merely  as  clerk  to  Mr. 
J^ketti  that  is  not  the  description  which  the  act 
r^uirea.  He  may  be  clerk  for  a  singlp  day,  or  hia  eip- 
ployer  may  not  be  disposed  to  give  the  required  in- 
formatioo^  He  may  have  an  interest  in  withholding  it. 
I  am  therefore  of  opinion  that  the  rule  obtained  by  the 
plaintiff  must  be  discharged.  As  to  the  other  question^ 
I  am  of  opinion  that  the  plaintiff  is  a  grantor  of  the 
annuity  within  the  1 0th  section  of  the  act,  and  that 
bemg  so,  die  judgment  ought  not  to  be  arrested. 

Both  rules  discharged,  (a) 

-      t 

(a)  JJoJr^d  J.WMabifatMCli«iib«n. 


eg* 
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^lUSL^ga.  Beabdmorb  against  Rattenbury. 


SAlk 


WbwBb  OB  •  A  SSUMPSIT  on  sereral  bills  of  exchange.  Plea, 
MnMcravHin.  actkm  noD  aocrevit  infra  sex  annos,  and  issue 
HappcMvdtiMi  thereon.  At  the  trial,  before  Abbott  C.  J.,  at  the  Guild" 
,p>^i  ^  hall  sittings  after  last  Michadmas  term,  it  appeared,  that  ^ 


fciT^i^!!!!!!  the  action  had  been  commenced  by  original ;  and,  in 
in  Mikkttdmat    Qg^  to  take  the  case  out  of  the  statute,  the  plaintiff 

•a»m_   mmA  mam  '  IT 


a^tMHtum  gave  in  evidence  a  writ  of  testatum  special  capias,  issued 
Mm  ibUowiogy  a  short  time  before  the  expiration  of  the  six  years,  and 
mfary  tarm:     returnable  in  Michaelmas  term,  1820,  and  then  returned 

Htld,  thai  Ait  i  n  i* 

WM  «"^a^^*  lion  est  mvoitus ;  and,  secondly,  an  abas  testatum  capias 

oat  of  Um  Ha.  1*^^^  subsequently  to  the  six  years,  returnable  in  Easter 

Mi^artidlW  **"**»  1821.    No  writ  or  entry  of  a  writ,  returnable 

althmighirra-  jn    HiUnv  term,    was    produced   in    evidence.    The 

BMBcad  within  Lord  Chief  Justice  thought  this  sufficient  to  take  the 

that  tht  COB-  cose  out  of  the  statute,  and  thereupon  the  plaintiff  bad 

tinuaBoa  in 

BSkvy  tarm      a  verdict.    And  now, 

mii^baiup- 
pUadafcany 

^^  Scarlett  moved  to  set  aside  the  verdict  and  to  enter  a 

nonsuit  Here  there  was  a  discontinuance,  for  there 
was  no  writ  returnable  in  Hilary  term.  In  Harris  ▼• 
Woclford  (a),  it  is  indeed  laid  down,  that  when  once  a 
writ  is  duly  returned,  the  subsequent  continuances  may 
be  entered  at  any  time^  and  that  a  latitat  is  a  good 
commencement  of  a  suit ;  but  that  is  on  the  ground 

(a)  6  r.  R,  617. 

that 
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that  it  is  the  common  practice  of  the  Court  to  com-  1822. 

mence  suits  by  a  latitat*   There  is  no  decision,  however,  — — 

that  a  testatum  special  capias  is  a  good  commencement  ^^2!|^ 

of  a  suit,  it  being  the  ordinary  practice  to  sue  out  a  ^"*"''*^* 
capias  first.     Here,  too,  it  should  have  been  specially 
replied. 

Abbott  C.  J.   The  question  here  is,  not  whether  the 
suit  was  regularly  commenced   within  six  years,  but 
whether  it  was  actually  commenced  within  that  time ; 
and  althou^  therefore,  it  might  be  irregular  to  sue  out 
a  writ  of  testatum  special  capias  in  the  first  instance^ 
still  it  is  clear  that  the  suit  was  then  however  irrc^larly 
commoiced.     Two  courses  were  open  to  the  plainti£^  if 
any  objection  had  been  taken  to  the  regularity  of  his 
proceedings;  one   by  applying  to  the  Master  of  the 
Rolls  for  leave  to  sue  out  a  prior  writ,  the  other  by  ap- 
plying to  this  court  for  leave  to  strike  out  the  testatum 
part  <^  the  writ.     The  irregularity  might,   therefor^ 
have  been   cured,   and   the  action  might   have  pro- 
ceeded.      A  latitat,   equally  with  a  testatum  special 
capias,  supposes  the  existence  of  a  prior  writ,  and  yet 
that  has  been  held  to  be  a  good  commencement  of  a 
suit     li^  then,  this  suit  was  properly  commenced,  the 
continuances  may  be  entered  at  any  time ;  and  therefore, 
the  supposed  discontinuance  is  not  a  ground  of  nonsuit. 
A  special  replication  was  not  necessary ;  it  is  necessary 
where  the  form  of  the  plea  states  that  the  plaintiff  did 
not  file  his  bill  within  six  years,  because  the  production 
of  a  writ  of  latitat  within  six  years,  would  not  negative 
that  fact;  but  here  the  plea  states,  that  the  action  was 
not  commenced  within  six  years,  which  is  negatived  by 

the 
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1823.  the  production  of  this  writ;  and  a  general  replication 
""—  was  therefore  sufficient.  There  is,  therefore,  no  ground 
^fdnu        for  disturbing  the  present  verdict. 

Rule  refused. 


Wood  against  Veal. 

In  treipui  and  HPRESPASS  for  breaking  and  entering  a  certain  yard 

li^te^  miblic  *^^  ^^^^  ^^  ^^  plamtiff  in  the  parish  of  Si.  John^ 

S^iocui'in^'  fF^stoiWw,   and  pulling  down    his  fence,   &c.  there 

quo,  which  wm  erected.    The  defendant  justified  the  trespass  under  a 

not  a  thorough-  *^  ' 

frre,  haA  been    public  Tight  of  wav.      At  the  trial  at  the  Westminster 

'  under  lease 

ftom  1719  to  aittingSi  afler  last  Michaelmas  terms  before  Abbott  C.  J., 
badLasUrinff  it  appeared  that  the  locus  in  quo,  which  was  called 
^"iJ^Sjdbccn  Little  Abingdon-streety  Westminster^  was  not  a  thorough- 
^Jwicf  Md  ^^^  ^^^  ^^^^  ®*  ^^  ^^^  ^  living  memory  could  go, 
^^**^tSed^'  it  had  been  used  by  all  person^  desirous  of  going  there, 
under  an  act  of  ^jjj  |j^^  in  1 1  G.  3.  it  had  been  enumerated  amongst 

parliament,  in  ^ 

which  it  was      Other  Streets  in  the  act  of  parliament  then  passed  for 

enumerated  ai 

one  of  the         paving,  cleaning,  and  lighting  the  squares,  streets,  &c. 

itreeta  in  H^est' 

muater.  After  of  Westminster.  That  the  commissioners  had  accord- 
tiff,  whopre^'  ing^/  paved  and  lighted  it,  and  that  watchmen  had  been 
'S'ifeilJIli^to  stationed  there,  &c.  &c.  On  the  part  of  the  plaintiff; 
nei^urhood,  jj  appeared  that  in  the  year  1719,  a  lease  for  99  years 
Hold,  that  un.  q(  ^Jjc  plaiutiff^'s  premises,  including  the  yard  in  dis- 
cumsuncet,  the  pute,  had  been  granted  by  the  then  owner  of  the  fee ; 

jury  were  well 

Justified  in  find-  wbich  having  expired  in  1 81 8,  the  piainti|F,  in  1 820,  hav- 
ing that  there 

was  no  pubUc     ing  for  24  years  previously  lived  in  the  neighbourhood, 

right  of  way, 

inasmuch  as  there  could  be  no  dedication  to  the  public  by  the  tsnants  for  99  years,  nor  by 
any  one,  except  the  owner  of  the  fee.  Querc,  whetlicr  there  can  be  a  public  highway 
wbich  is  not  a  tlioroiii^bC^i^, 

erectoil 
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fleeted  th^  ^ce  in  qnestiqp.     The  Lord  Chief  Juitice        18S2. 
left  it  to  the  jury  to  say,  whether  they  thought  there  bud        _ 
been  any  dedication  to  the  public  previously  to  ITID,        y^oimsi 

VIAL. 

4riU|>g  t^eH^,  that  'm  that  cas^  they  ought  tp  Qud  for 
tlie  de|«pdafit ;  but  if  not|  then  be  told  them,  tbi^t  there 
tovM  be  <iQ  de^i^tiop  to  the  public,  excq[)(  by  the 
Ow^ev  of  the  fee;  and  tb^t  the  pcrmias^oQ  by  the 
tei)fiAt9  fpp  99  years  would  not  bmd  the  landlord ;  find 

lb»t  ikf  mromnst^nce  of  the  leM?  foir  99  yetir^  wbich 
^ad  bfie^  ffroY^}  eyplain^  in  a  gre^t  degree,  tbe  use 
by  the  public^  as  not  b^ing  r^fc^r^bl^  to  a  dedici^tion 
by  ib^  landlords  Under  tbi«  direption,  the  jury  found 
H  ter4ict  for  ibe  plaintif •    And  npw, 

Gurn^  moved  for  «  n^v  tn^i.  Jn  this  ^as^  tbe  jury 
fHig^l  IQ  bave  been  dire<3ted  tq  pr^um?  a  d^icatjon  to 
tbe  piiUio*  Here»  a»  far  back  fis .  living  n^iemory  ^ocdd 
g9k  Ibp  puUio  had  usod  thU  p^o^)  nvliuc^b  having  b^n 
•MgijuiUy  cftlkd  Idnsey-lm^  bftd  subsequently  acquired 
the  name  of  Little  jikiiflg4Qin^Mf^^%  fpd  bad  be^n  so 
named  in  a  public  act  of  parliament  for  lighting  and 
flEiiring  Wmhf^ter.  Undie>r  thij9  act  it  had  been  lighted 
•Ad  pAvedt  to  that  ^bis  c;»ae  ia  stronger  than  that  of 
.Kctr  ^  Zl^4  {a\  wh^rp  the  lighting  only  vas  hei(}  to 
h^  tlfon^  evid^iy^e  of  a  publiq  iray.  As  to  its  being 
not  a  tboroiigbfare,  th^t  is  not  important;;  for  Lord 
K/fn^OfB^  in  tb^  R^bj^  Charity^  v.  M^rrymather  (Jk)i  b^ld 
that  ibat  circnm«tance  could  niake  no  difference.  In 
]l^e»  V.  Bourr  {e\  X^rd  Ellenborougk  decided  that  the 
ffversioner  bavipg  knowledge  of  the  use  by  tbe  public, 
IFaa  bound  by  it.    Now,  in  tbi$  case,  the  present  plwi* 

(o)  I  Cami>ii.  260*        (b)  U  East,  575.  n»        (c)  4  Campb.  I^ 

tiff 


V 
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1822.        tiff  had,  for  24  years,  lived  in  the  neighbourhood,  and 
must  have  known  of  the  public  use  of  this  street. 


Wood 
Vkal. 


Abbott  C.  J.     I  have  great  difficulty  in  conceiving 
that  there  can  be  a  public  highway  which  is  not  a  tho- 
roughfare, because  the  public  at  large  cannot  well  be 
in  the  use  of  it.     In  this  case,  however,  I  left  it  to  the 
jury  to  consider,  whether  there  had  been  a  dedication  to 
the  public,    telling  them  that  a  highway  might  exist 
although  it  was  not  a  thoroughfare.     Nothing  done  by 
the  lessee  without  the  consent  of  the  owner  of  the  fee 
would  give  the  right  of  way  to  the  public.     Here,  as 
the  land  was  demised   by  the  lease  of    171^9  which 
expired    in    1818,  it  seems  to  me,    that  the  proper 
question  to  consider  was,  whether  there  had  been  a 
dedication  to  the  public  before  1719,  or,  subsequently 
to  that  period,  with  the  consent  of  the  owner  of  the 
fee.      I  am  still  of  opinion  that  the  case  was  presented 
properly  to  the  consideration  of  the  jury,  and  I  think 
they  have  found  a  right  verdict* 

Bayley  J.  It  is  not  necessary  to  decide  upon  the 
present  occasion,  whether  there  can  be  a  highway  which 
is  not  a  thoroughfare.  For  the  point  in  this  case  is, 
whether,  supposing  that  to  be  so,  there  has  been  a 
dedication  of  this  way  to  the  public  Now,  in  order  to 
give  the  public  that  right,  it  must  be  done  with  the  con- 
sent of  the  owner  of  the  fee ;  for  where  it  is  given  by 
an  individual  having  a  limited  right,  it  can  only  continue 
for  a  limited  period.  Here,  upon  the  evidence,  it  ap- 
pears that  the  permission  was  given,  if  at  all,  by  the 
lessee  for  99  years.     I  think,  therefore,  that  the  case 

was 
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was  properly  left  to  the  jury,  and  that  they  have  found         1822. 
a  proper  verdict.  Wo^ 


HoLROYD  J.  I  am  of  the  same  opinion.  The 
opinion  of  Lord  Kenyon  in  the  Rugby  Charity  v.  Merry- 
weather^  is  somewhat  shaken  by  the  observations  of  Lord 
C.  I.  Mansfield  in  Woodyer  v.  Hadden.  (a)  But  it  is 
not  necessary  to  determine  that  question  here,  for  this 
case  has  been  determined  upon  principles  which  assume 
the  case  of  the  Bxigby  Charity  v.  Merryweather  to  be 
good  law. 

Best  J.  I  am  quite  satisfied  with  the  verdict  which 
the  jury  have  found  in  this  case,  and  with  the  manner 
in  which  the  question  was  left  to  them.  No  man  has  a 
greater  respect  for  the  learned  judge  who  decided  the 
case  of  the  ttugby  Charity  v.  MerrytDeather  than  I  have^ 
but  I  think  that  that  decision  was  a  departure  from 
principles  usually  received  in  the  law.  If  a  road  be  for 
the  accommodation  of  particular  persons  only,  it  is  not 
a  public  road,  and,  therefore,  I  can  see  no  reason  why 
the  inhabitants  in  a  street  which  is  not  a  thorough&re 
should  not  put  up  a  fence  at  the  end  of  it  and  exclude 
the  public.  It  is  not,  however,  necessary  to  decide  that 
question  in  this  case,  because^  independently  of  it,  the 
plainti£P  was  entitled  to  the  verdict. 

Rule  refused, 

(a)  5  Tawa,  142. 


YXAL. 
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^!I^'29th.    ^^^  ^"  *^^  Demise  of  Spencer  against  Clark:. 

iLSl^yhtid  J^JECTMENT  to  recover  a,  copyhold  messuage, 
^l^J^}^  divided  into  tenements  with  their  appurteQances, 

wife  for  life,  *  * 

remminder  to      situate  at  IjOtig  Melford^  in  the  county  of  Suffolk.     The 

his  son,  and  the  o         •^  ^  ^  ^  ^ 

hein  of  his       cause  was  tried  at  the  last  Spring  assizes  for  that  county, 

bodjy  Mid  there 

wu  no  custom  *before  Graham  D.^  when  a  verdict  was  found  for  th@ 

in  the  manor  to  «  /*     i  i   •      •  /v«         «•  i  <«i> 

entoilcopy-  lessor  of  the  piamtin,  subject  to  the  opmion  of  thu 

iurrived  hiT'^  Court  upon  the  following  case.     The  grandfather  of  the 

^^nu'^'and  ^^^^^"^  ^^  ^^^  plaiiUiiF  being  seised  in  fee,  according  to 

himng  become  ^^g  custom  of  the  H^auor  of  the  rectory  of  Melfori^  of 

died  before  ad.  the  estate  for  which  this  action  was  brought,  and  having 

nnttanoef  and 

before  any  bar-  dulv  surrendered  the  same  to  the  use  of  his  will,  devised 

gain  and  sale 

was  executed      as  follows ;  ^*  First,  I  give  and  devise  unto  my  wife, 

by  the  commis-      n  /.      i     i  i  i  111 

iionera  of  this  aU  my  freehold  and  customary,  or  copyhold  messuage 
that  he  took  a  ^^  tenements,  with  the  outhouses,  &c.  the  copyhold 
diti^^alrom-  ^^%  surrendered  to  the  use  of  my  will,  situate  in  Md^ 
S^thecom-^  f^^  ^^^  °^^  "^  ^^  several  occupations  of  myself  and 
nussioners         others :  to  hold  the  same  to  her  for  the  term  of  her 

might  execute 

a  valid  convey-   natural  life^  and  from  and  after  the  decease  of  my  wife* 

ance  of  the  ^  ^  "^  ' 

esute  after  his    then  I  give  and  devise  unto  Pml  Spencer^  my  spn,  all 

death,  pursuant    ,  •  1       1  ,  « 

to  1  jac  1.  c.     that  messuage  and  tenement,  with  the  outhouses,  &c« 

now  in  my  own  occupation ;  to  hold  the  same  to  him^ 
and  the  heirs  of  his  body  lawfully  to  be  begotten  for 
ever.  But  in  case  my  son  shall  die  without  issue,  or 
shall  not  survive  his  mother ;  then  I  devise  all  the  said 
last  mentioned  premises  with  the  appurtenances  unto 
my  two  daughters,  Alice  and  Sarah,  to  hold  the  same 
to  them  and  their  heirs,  as  tenants  in  common,  and  not 
as  joint  tenants.     The  testator,  shortly  after  making  his 

will. 
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wiD,  died,  and  his  wife  Jane  Spencer,  was,  on  the  20th       1822, 
November  J  1783,  admitted  under  the  will  to  the  copy-      doi  den. 
hold  premises  so  devised  to  her  for  life,  &c.    In  1 802,       ^^^ST 
she  died,  leaving  Paid  Spencer  her  son  living,  who  died        Cla»k. 
on  the  19th  April,  1803,  without  having  been  admitted 
to  the  premises  devised  to  him  under  the  will  of  his 
father.    Paul  Spencer  left  WiUiam  Speticer,  the  lessor  of 
the  plaintifiP,  the  only  son  of  bis  body  him  surviving, 
(then  a  minor,)  who  was  admitted  to  the  premises  in 
question,  at  a  special  court  held  the  6th  day  of  June, 
1803.     On  the  I3ih  December,  1793,  a  commission  of 
bankruptcy  issued  against  Paid  Spencer,  the  father  of 
the  lessor  of  the  plaintiff,  upon  which  he  was  found  and 
declared  a  bankrupt.     On  the  2d  December,  1802,  the 
assignees  contracted  for  the  sale  of  the  premises  in  ques- 
ton,  and  on  the  26th  September,  1805,  the  commissioners 
under  the  commission   against  Paul  Spencer,  together 
with  the  assignees,  conveyed  the  premises  in  question, 
by  bargain  and  sale  inrolled,  to  the  defendant  in  fee  for 
a  valuable  consideration.      And  on   the  3d  July  fol- 
lowing,   the  defendant   was   admitted   in   the   Manor 
Court  under  the  bargain  and  sale.     The  question  for 
the  opinion  of  the  Court  was,  whether  any,  and  what 
interest  passed  by  the  bargain  and  sale  executed  after 
the  death  of  the  bankrupt  to  the  defendant. 

Slcrks,  for  the  lessor  of  the  plaintiff.  The  effect  of 
thit  will  was  to  give  to  the  bankrupt  an  estate  tail^ 
suj^sipg  that  the  land  had  been  freehold ;  but  as  it 
was  copyhold,  and  no  custom  is  found  to  exist  within 
the  manor  for  entailing,  it  is  only  an  estate  upon  con- 
dition ;  such  an  estate,  however,  is  within  the  meaning 
and  policy  of  21  Jac.  1.  c.  19.  s.  12.  Then  if  so,  the 
4  !  question 
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'.li22.  qiMitin  k^  wbelher  die'  proMsfcm  of  U^.  1.  e.  l^. 
j^^TdoD  ^  17»  cm  be  applied  to  «  rabsequent  act  of  parlia- 
**^  HMDt  That  point  has  never  been  decided.  In  Pflrrfer 
^^^*  w^BUdee  (a)y  the  bankrupt  .died  after  the  ^bargain  and 
flale^  and  befi>re  the- admittance,  and  all  that  the  Court 
decided  was,  that  upon  admittance  the  bargainee  had 
the  estate  in  him  by  relation,  irom  -the  time  of  the 
hargain  and  sale*  So  in  Bede  dem.  Hawkins  ▼•  Webh  {b\ 
it  is  quite  dear,  although  not  so  expressly  Staled,  that 
the  bargain  and  sale  must  have  been  executed  prm- 
ously  to  the  death  of  the  bankrupt.  There  is,  there- 
fi>re^  no  case  in  which  it  has  yet  been  held,  that  the 
21  Jlac.  1.  c.  19.  5.  ]£•  can  be  coupled  with  1  Jar.  1. 
r»  15*  8.  n.;  and  upon  principle  it  ought  not,  for  it 
would  be;  a  strong  construction,  and  its  consequences 
would  go  to  deprive  the  issue  in  tail  of  their  rights,  after 
they  had  bisoome  vested  by  die  death  of  the  tenant  in 
tail;  and  besides,  copyholds  are  not  mentioned  At  all  in 
1  Jac.  1.   c.  \5.   5.  17.     Here^  too,  the  bankrupt  died 

without  being  admitted.     Vemou  v.  Verwm*  {c) 

•   '    •     •       .    -     • 

Cooper^  contra*  In  Crisp  v.  Prait  (d)  it  was  held,  that 
copyholds  were  within  the  purview  of  all  the  statutes  of 
bankruptcy,  viz.  13  £/t«.,  1  Jac.  1.,  and  SI  Jae.l.-; 
and  it  was  there  added,-  that  those  statutes  ought  to  be 
construed  liberally,  to  make  as  strong  provision  as 
they  may  against  the  bankrupt  If  so,  it  may  safely  be 
contended,  that  the  provision  of  1  Jac.  1*.  c.  1 5»  ^;  1 7* 
may  be  construed  with  21  Jac.  1.  c.  19.  s.  12.,  and  then 
there  is  no  doubt  in  this  case.    But  it  is  not  necessary 


(«)  CVv.6ir.5eS.  (^)  1  ITii^StC 

(c)  7  San,  &  (d)  On.  Oar,  549. 

to 
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to  contend  this.  For  the  estate  of  tbe  benkrnpt  under  18f2» 
the  will  being  a  fee  simple  conditional  at  common  law^ 
and  tbe  condition  being  fnlfilkdt  his  estate  might 'have 
been  conveyed  away  during  his  life  withont  the  assistance 
of  91  Jlac.  1.  c.  19.  s.  12.  under  the  13  El.  c.  7.  s.  ll^ 
and  then  there  can  be  no  donbt  that  1  Jar.  !•  r.  15. 
s.  17*  applies  to  the  case.  As  to  the  want  erf  admittance 
of  the  bankrapt»  it  is  unimportant  For  the  admittance 
of  the  tenant  for  life  was,  for  this  purpose^  an  admit- 
tance of  him  in  remainder. 

Abbott  C  J.  I  am  of  opinion,  that  the  effect  of  the 
will  stated  in  tbe  case,  was  to  give  to  the  bankrupt  a 
fee  simple  conditional,  the  condition  bein^  that  the 
estate  was  to  become  absolute  on  his  having  issue  and 
surviving  his  mother.  Both  these  events  hi^qienedt  and^ 
therefore,  the  fee  simple  conditional  vested  in  him,  his 
mother  having  been  also  admitted,  in  pursuance  of  the 
will,  to  the  copyhold  property.  He^  therefore^  under 
these  circumstances,  had  a  good  title  against  all  the  world, 
and  the  commissioners  of  bankrupts  might  deariy  have 
sold  the  estate  during  bis  lifetime,  pursuant  to  the  pn>- 
visions  ci  13  Eliz.  c.  7.  &  1 L  Here^  however,  his  death 
intervened  before  the  contract  which  had  been  made 
during  his  lifetime  had  been  comfdeted.  The  statute 
1  Jbc.  1.  c.  1 5.  «.  1 7.  provides,  that  the  death  of  the  bank- 
rupt shall  not  prevent  the  commissioners  from  dealing 
with  his  estate.  For  it  enacts,  that  if  the  bankrupt  die 
before  the  commissioners  shall  distribute  his  goods,  lands^ 
and  debts,  they  may  still  proceed  in  cYecution^  in  and 
upon  the  said  commissiim,  for  and  concerning  his  goods, 
lands,  tenements,  hereditaments  and  debts,  in  such  sort 
as  tliey  might  have  done  if  he  were  living*  But  it  is 
.    Vol.  V.  H  h  said, 
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1822.      said,  that  copyholds  are  not  within  this  clause.     With- 
"  out  ahy  authority  on  the  subject,  I  should  have  been  of 

Srtircik  opinion,  that  the  word  land  there  found  would  apply 
tSSSt,  to  every  species  of  land  mentioned  in  the  13  Eliz.  c.  ?•, 
whether  copyhold  or  freehold.  It  was,  however,  de- 
cided, in  the  case  of  Crisp  v.  Pratt,  that  copyholds  were 
within  the  statute  1  Jac,  c.  15.  That  is  an  authority 
efxpressly  in  point.  Taking  therefore,  the  whole  case 
together,  it  seems  to  me  perfectly  clear,  that  the  deed 
oC  bargain  and  sale  executed  by  the  commissioners 
operated  to  defeat  the  estate,  which  would  otherwise 
have  vested  in  the  lessor  of  the  plaintiff,  under  his 
gralid&ther's  will. 

Baylet  J.  It  is  not  nectary  to  determine  in  this 
c»e^  whether  an  estate  tail  could  be  divested,  after  the 
death  of  the  bankrupt,  by  a  bargain  and  sale  executed 
by  the  commissioners ;  for  this  being  a  copyhold  estate, 
^d  there  being  no  custom  stated  to  exist  within  the 
manor  for  entailing  copyhold,  the  estate  taken  by  the 
bankrupt  was  a  fee  stmple  conditional  at  common 
law.  Then,  this  being  an  estate  in  fee  simple  con- 
ditional at  common  law,  as  soon  as  the  bankrupt  had 
issue,  he  had  the  same  power  over  the  property  as  if  he 
had  been  seized  of  it  in  fee  simple  absolute.  Now,  under 
the  statute  of  Elizabethj  the  commissioners  had  full 
power  to  dispose  of  land  so  held  by  the  bankrupt,  and 
during  his  life  tbf^y  might  have  done  so  by  a  common  con- 
veyance. In  such  cases,  after  the  death  of  the  bankrupt, 
the  same  power  was  given  to  them  by  the  statute  1  Jlac.  I . 
c.  15.  j.  17*  Theobject  of  the  statute^!  Jac.  1.  c.  19. 
5.  It.  was  diffisrent.  Previously  to  that  act,  the  commis-^ 
sioners  had  no  power  to  compel  the  bankrupt  to  bar  ins 
issue  by  a  recovery;  and  therefore,  it  was  not  in  their 

power 
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power  to  make  a  valid  conveyance  of  entailed  properly        1 8SS. 
belonging  to  the  bankrupt     The  legislature  thought  this 
unjust,  and  therefore  enacted,  that  the  commissioners       Smum 
might  dispose  of  such  property  by  deed  indented  and        CumL 
enrolled.     But  before  that  statute,  the  commissioners 
had  full  power  to  dispose  of  an  estate  in  fee  simple  con- 
ditional.    It  is  said,  that  there  was  not  any  admittance  of 
the  bankrupt;  but  the  admittance  of  the  tenant  for  life 
was  sufficient.   The  lord  of  the  manor  indeed  might  have 
compeUed  him  to  be  admitted  to  secure  his  fine.     But 
as  far  as  strangers  were  concerned,  he  was  a  complete 
tenant  before  that  time.    Besides,  if  that  objection  ware 
well  foundedt  H  would  put  an  end  to  the  plaintiff's  title 
also.     Upon  the  whole,  I  am  of  opinion,  that  the  de- 
fendant is  entitled  to  our  judgment. 

HoLROYD  J.  I  am  of  opinion,  that  the  estate  passed 
by  the  bargain  and  sale,  notwithstanding  the  previous 
death  of  the  bankrupt.  It  is  established  by  many  cases^ 
thai  the  admittance  of  the  tenant  for  life  is  a  sufficient 
admittance  of  those  in  remainder,  although  not  such  as 
to  bar  the  lord  of  the  manor  of  his  fine.  That  being  so, 
the  question  is,  as  to  the  nature  of  the  estate  taken  under 
the  ¥rill.  If  that  was  a  fee  simple  conditional,  there  is  an 
end  of  the  case.  But  as  no  custom  is  found  for  entailing 
copyholds  in  the  manor,  the  estate  taken  by  the  bank- 
rupt was  a  fee  simple  conditional,  and  therefore,  might, 
during  the  life  of  the  bankrupt,  have  been  conveyed  by 
the  commissioners  under  the  provisions  of  the  1 S  Elix. 
c.l.s.  11.  The  clause,  therefore,  in  the  1  Jac.  1.  c.  15. 
seems  to  me  to  apply  to  the  present  case.  The 
21  Jae.  1.  c.  19.  5.  12.  does  not  apply  to  it.  That  act 
onljr  empowered  the  commiMionen  to  bar  the  Issae^  where 

Hh2  the 
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Doi  denL 
SnvcKii 

Clabk. 


the  banknipt  could  have  done  so  by  suffering  a  recovery. 
It  is  not  necessary  in   the  present  case  to  determine 
what  would  be  the  effect  of  a  bargain  and  sale  executed 
by  the  commissioners  after  the  death  of  the  bankrupt 
in  a  case  where^  during  his  life,  he  had  been  seized  of 
an  estate  tail. 


Best  J.  concurred* 


Judgment  for  the  defendant. 


TuudMff 


Doe  on  the  demise  of  Elizabeth  Livers aob 
against  Vaughan  and  Walker. 


?**^    pJECTMENT  for  a  messuage  and  premises  called 

the  Golden  Lion  Inn,  situate  at  Newcastle-under- 


Where 
titer 

edaburgege 
tenement  to  hit 

nephew,  J,  L„  lAne^  in  the  county  of  Stctffbrd.  At  the  trial  before 
ftwn  and  after  Park  J.  at  the  last  LerU  assizes  for  the  county  of  Stcffordj 
■Uandererj  &  verdict  was  found  for  the  lessor  of  the  plaintiff,  sub- 
cfaUdren  of/.  J^^  ^®  ^^^  Opinion  of  the  Court  on  the  following  case. 
^t^aa^^^oht  ^^^^^^  Liversage  being  seised  in  fee  of  the  premises  in 


gotten,  or  to  be 
begotten, 
iHiether  ions  or 


^^^ff>^^^»  question,  on  the  6th  December^  1788^  made  his  will,  by 


deughten,         which  he  devised  a  burtracce  tenement  in  Newcastle-- 

they,  if  more  ^^ 

tiian  one,  to       undeV'Lifie,  to  his  brother  Joseph  Liversage  for  life,  and 

take,  as  tenants 

in  common,  in  then  he  devised  as  follows :  ^'  I  give  and  devise  all  that 
proportions;  luessuoge,  tenement  or  dwelling-house,  standing,  and 
tudi^uel^to  heing  in  Newcastle-tmder'Line  aforesaid,  now  in  the 
hd^for'^:  '^o^ding  o**  «^o*»  Harrison,  with  the  brewhouse^  &c 
£^Ais*d**  •"*'"  ^^^^  "™y  brother,  Joseph  Liversage^  and  his  assigns,  for 
J.  L.  took  only  and  during  the  term  of  his  natural  life,  desiring  him  to 

an  estate  for 

life,  and  that  be  kind  to  his  and  my  sister,  Mary  Salmon ;  and  from 
his  diildren  and  after  his  decease,  I  devise  the  said  messuage,  bur- 
tatesforUfoM  gsg^  tenement,  or  dwelling-house^  with  their  appur* 
^'^**^««-  tenants, 
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tenants,  so  before  given  and  devised  by  me,  to  my  said        1829. 
brother  Joseph  for  life,  unto  my  nephew  John  Liversage  ^^ 

and  his  assigns^  for  and  during  the  term  of  his  natural     Livimao* 
life,  and  from  and  after  his  decease,  unto  all,  and  every     Vauaiuk, 
the  child  and  children  of  the  said  John  Liversage,  lawfidfy 
begotten,  or  to  be  begotten,  *aihether  sons  or  daughters^ 
they,  if  more  than  one,  to  take  as  tenants  in  common,  in 
equal  shares  and  proportions,  and  for  loant  of  such  issue^ 
to  my  awn  right  heirs  for  ever.     And  I  devise  unto  my 
said  nephew,  John  Liversage,  his  heirs  and  assigns  for 
ever,  all  that  dwelling-house  with  the  appurtenandeg, 
now  in  the  tenure  of  Thomas  Stretch.    Also,  I  devise 
unto  roy  n€phew,Robert  Liversage,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  all  that  my  messuage, 
burgage  tenement  or  dwelling-house,  in  NewcastU'Wider* 
Lane,  now  in  my  holding,   with  the  brewhouse^  &c* 
And  from  and  immediately  after  his  decease,  I  devise 
the  same  messuage,  burgage  tenement  or  dwelling-house^ 
with  the  rights   and  appurtenances  to  the  same  be* 
longing,  unto  all  and  every  the  child  or  children  of  the 
said  Robert  Liversage,  lawfully  begotten,  whether  sons 
or  daughters,  they,  if  more  than  one,  to  take  as  tenants 
in  common,  in  equal  shares  and  proportions,  and  for 
want  of  such  issue,  to  my  own  right  heirs  for  even     And 
I  devise  all  that  one  day-work,  or  reputed  day-work 
of  copyhold  land,  lying  and  being  near  Newcastle  afore- 
said, in  a  certain  common  or  town  field,  called  the 
Stubbs,  unto  my  said  nephew,  Robert  Liversage,  his  heirs 
and  assigns  for  ever."     There  were  several  other  de- 
vises of  personal  and  real  property  in  the  wilL     The 
testator  died  27th  June,  1 797,  seised  of  the  premises  in 
question,  without  altering  or  revoking  his  will, .  Joseph 
Uversa^e  died  in  the  .life*time  of  the  testator,  on  the 

li  b  3  29tb 
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1822.      S9th  Jiine,  1791.     At  the  time  of  the  testator's  decease, 
"  Itobert  Liversage  wfts  his  heir  at  law,  being  the  eldest  son 

X^ftmii&s  of  Jb^^ii,  the  testator's  brother.  On  the  1st  Marc/i, 
YAtfO^^ir^  1798,  Jtobeti  Liversage  made  his  will,  duly  executed  and 
attested,  and  devised  all  his  real  estate  in  possession,  re- 
version or  remainder,  to  Elizabeth  Liversage^  the  lessor 
of  the  plaintiff,  for  life,. with  remainders  over.  Robert 
Liversage  died  6th  February^  1 799,  without  altering  or  re- 
voking his  will.  John  Liversage  entered  into  possession 
of  the  premises  devised  to  him  by  the  will  of  Thomas 
Liversage^  and  died  in  1800,  leaving  two  daughters, 
Ann  and  Elizabeth^  him  surviving.  Anrij  the  eldest 
daughter,  married  the  defendant,  Joseph  Vaughan^  and 
is  still  living.  Elizabeth^  the  youngest  daughter,  married, 
but  died  a  minor  on  the  26th  July,  1810,  leaving  her 
husband  and  one  child  her  surviving ;  this  child  died  in 
about  a  fortnight  after.  Upon  her  death,  the  defendant, 
P'aughan^  and  his  wife,  took  possession  of  the  whole  of 
the  premises  devised  to  John  jLiversagej  and  afterwards 
by  deed  of  feoffment,  bearing  date  13th  December^  1614, 
and  fine  with  proclamations  o^  Hilary  term,  1815,  con- 
veyed the  premises  to  one  Richard  Itichardson  in  fee,  to 
such  uses  as  Joseph  Vaughan  should  by  deed  or  will  ap- 
point: and  in  default  thereof  to  Joseph  Vaughan  for 
life,  afterwards  to  the  Use  of  Alexander  Oliver  and  his 
heirs,  during  the  life  of  Vaughan,  in  trust  for  Vaughan 
and  his  assigns :  remainder  to  the  use  of  Vaughan^ 
and  his  heirs  and  assigns  for  ever.  And  afterwards,  by 
deeds  of  lease  and  release,  dated  1 3th  and  1 4-th  February, 
1815,  the  release  made  between  Joseph  Vaughan  and 
his  wife  of  the  one  part,  and  John  Walker  of  the  other 
part,  Joseph  Vaughan,  under  the  power  contained  in 
tnfc  deed  of  fcoffinent,  as  a  security  by  way  of  mortgage, 

conveyed 
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conveyed  the  premises  to  John  Walker  in  fee,  su}^ect  to 
redemption  on  payment,  &c.,  and  a  recovery  was  suffered 
of  the  premises  in  Micliaclmas  term,  1S15,  to  the  use  of 
John  Walker^  for  the  better  securing  the  money  advanced. 
The  defendant,  Walker^  was  in  the  receipt  of  the 
rents  and  profits  of  the  premises  under  the  above  con- 
veyance. In  Hilary  term,  1815,  Vaughan  and  his  wife 
levied  a  fine,  sur  conusance  de  droit  come  ceo,  of  the 
premises,  the  last  proclamation  on  which  took  place 
in  Michaeifnas  term,  1815.  The  declaration  in  eject- 
ment was  delivered  on  the  1 9th  January^  1821,  and 
before  the  day  of  the  demise  laid  in  the  declaration,  and 
within  the  time  limited  by  law,  the  lessor  of  the  plmntiff 
duly  made  an  entry  on  the  premises  to  avoid  the  fine. 


1822. 


V4V9MAK. 


Campbell^  for  the  lessors  of  the  plaintiff.     Under  this 
devise,  John  Liversage  took  only  an  estate  for  life^  and 
after  his  death,  his  children  took  as  tenants  in  common 
for  life.     There  is  here  no  general  intent  to  be  found, 
by  which  the  particular  intent  in  this  clause  of  the  will 
is  to  be  overruled.     The  devise  in  this  case  is  to  John 
IJversage  for  life,  and  from  and  after  his  decease,  to  all 
and  every  the  child  and   children  of  John  Liversage^ 
lawfully  begotten  or  to  be  begotten,   whether  sons  or 
daughters.     Now  it  is  clear,  that  by  this  only  the  im- 
mediate issue   of  (7.  Liversage    were   meant,    and   not 
generally  the   race  to   descend  from  him.     In   Wild!s 
case  (a),  land  was  devised  in  remainder  to  IL  W.  and 
his  wife,  and  after  their  decease  to  their  children ;  and 
it  was  held,  that  the  children  took  only  an  estate  for  life 
in  remainder.     Aud  Goodwyn  v.  Goqdwyn  {b)  is  to  the 


(o)  6  Co,  16.  6. 


(b)  1  r«f.  sen.  QliiG. 
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same  eflfect  The  words  <<  child  or  children''  afe  there- 
fore here  words  of  purchase  and  not  of  limitatioti,  and 
they  are  further  qualified  by  the  words  which  IbtloW,^ 
YMmatjff  <<  they,  if  more  than  one^  to  take  as  tenants  in  c6nliiioby 
in  equal  shares  and  proportions;"  which  words  were 
much  relied  on  in  Doe  v.  Jesson.  (a)  And  though  that 
case  has  since  been  overruled  in  the  House  of  Lords,  It 
was  on  another  ground,  viz.  that  there  the  first  devise 
being  in  terms  of  an  estate  tail,  could  not  be  cut  down' 
by  these  subsequent  words  to  an  estate  for  life.  Bofr 
here^  the  prior  words  are  such  as  of  themselves  woiuld ' 
only  ^ve  an  estate  for  life,  and  the  constru^on  is 
therefore  fortified  by  the  subsequent  clause.  Then 
come  the  words  on  which  the  other  side  rdy,  <*  and  for 
want  of  such  issue.**  But,  **  such  issue**  must  be  words 
of  reference  to  what  has  preceded,  viz.  child  or  diildren. 
The  clause  is  therefore  tantamount  to,  <<  and  for  want  of 
such  child  or  children,"  which  are  manifestly  not  suflSdent 
to  create  an  estate  tail  by  implication.  Hay  y.  Lord 
Caoentry  {b)  and  Foster  v.  Earl  of  Bomney  (c),  are  au- 
thorities on  this  point.  Then,  if  only  an  estate  for  life 
was  devised  by  the  will,  it  is  quite  clear  that  there  has 
been  a  forfeiture  of  the  estate  by  the  fine  which  has 
been  levied.  Com.  Dig.  tit.  Forfeiture  A. 


PuUerj  contra.  It  may  be  admitted,  that  if  an  estate 
for  life  only  passed  by  the  will  to  the  children  of  Jokn 
Liversage^  there  was  a  forfeiture ;  but  here,  the  question 
turns  on  the  intention  of  the  testator,  to  be  collected 
from  the  whole  will.  This  was  a  devise  of  a  burgage 
tenement,  and  it  can  hardly  be  supposed  that  the  testator, 


^f  5M,^S.  95.  {b)  ?  r.  /;,  85.  (c)  11  East,  594. 
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wba.i%  the  same  wiU.had  devised  anolhev  burg^  tene* .  18it; 
imnU  in  the  same  way,  toBobert  Liversag€f  the  heir  at 
lai^.ooold  have  intended,  if  John  Laversage  should  di^ 
leudog  ia  lai^  family,  then,  that  on  the  death  of  oath* 
cbil^  a  proportionate  pe^  of  this  tenement  should  gQ: 
over  to  tbe*  heir  at  law,  who  was  already  provided  fy^i 
Here  tlie  devise  was  to  persons  not  in  esse  at  the  timeojT 
thei  w|U  (  and,  under  such  circumstaaoes,  the  word  chit 
dien  b4«>  io  many  cases,  been  held  to  be  €o-extcnsi?a 
with  issa^  and  to  include  remote  descendanta.  Cook  vw 
Cofik(a)  and  WiUF%  case  are  authorities  for  this.  la 
King  V.  MdUng  (&)  several  cases  are  cited,  to  shew,  tblit 
the  iM>rds  <*  children"  and  ^^  issue"  have  been  son^ 
timea  construed  to  create  an  estate  tail.  In  MoorCf  397-f . 
devise  bj  il«  to  his  son  for  life^  and  after  his  decease  to 
the  men-children  of  his  body,  was  held  to  be  an  estate 
tail ;  and  th^  certificate  of  JshkurU  and  BiJkr  J.,  in 
GrfffUk  V.  Hmrisan{c)f  and  the  cases  of  Sealey.  Barr 
ier{d)^  Doey.  WMer  {e)  are  authorities  to  shew,  thatth^ 
word  <^  children,"  in  a  will,  may  include  grandchildren, 
and  even  more  remote  descendants.  Here,  too^  there  are 
the  words  ^'for  wantof  such  issue."  In  Doe  y.Reaum^ 
cited  in  Doe  v.  Holmes  (/ ),  Byder  C.  J.  laid  it  down, 
that  in  a  will,  the  word  *^  issue"  operates  as  effectually 
to  make  an  estate  tail,  as  the  words  ^^  heirs  of  the  body" 
do  in  a  deed ;  and  the  observations  of  Lawrence  J.,  in 
WaUon  V.  Foxon  {g)  and  Pierson  v.  Vickcrs  {fi\  are  to  the 
same  eflEect.    No  case  can  be  found,  where^  when  the 


(a)  9  Vemom,  545.  {b)  I  Vitar,  295. 

(e)  4  7.  22.  737.  (d)  3 Sou  {-  i^.4a5. 

(f)  lB.i;J.  715.  (/)  3  WUsan,  245, 
(f)  8  Matt,  $1,  {h)  5  Mutt,  54S. 
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IS22.        word  childrea,  in  a  devise,  under  such  circumstances,  is 
J"~T"       followed  by  the  word  issue,  it  has  not  been  held  suflS- 

Dos  dem.  ^ 

LiTiftMoi     cient  to  pass  an  estate  tail.     As  to  the  words   "  sons 

ngOXnMf 

VAVtfsAfr,      and  daughters,"    they  can  make   no   diflFerence;  they 
only  mean,  that  an  estate  in  tail  general,  and  not  in  tail 
special,  should  pass  to  the  devisees.     Taking,  therefore, 
the  whole  of  this  devise  together,  the  subsequent  words 
"  for  want  of  such  issue,"   shew,  either  that  the  words 
"  phild  or  children"    are  to  be  taken  as  words  of  limit- 
ation?  and   then  John  Liversage  would  take  an   estate 
toil,  or  that  they  give  to  him  an  estate  for  life,  and  a  re- 
mainder in  tail  to  his  children.     It  is  true,  that,  accord- 
ing to  this  construction,  the  words   ^'  to  take  as  tenants 
in  common,  in  equal  shares  and  proportions,"  must  be 
reiected.     But  in  Pierson  v.  Vickers^   the  words    "  as 
tenants  in  common"  were  rejected,,  as  being  inconsistent 
with  the  general  intent  of  the  will ;   and  so  in  Doe  v. 
AppLin  (a),   the  words,    "  and  amongst"  were  rejected 
for  the  same  reason ;   and  Doe  v.  Smith  [b)  and  Doe  v. 
Cooper  (c),  and  Doe  v.  Jessouj  in  the  House  of  Lords, 
are  to  the  same  effect.      Here,  therefore,  in  order  to 
carry  the  general  intent  into  effect,  the  will  must  be 
read  thiis :  "  To  John  Liversage  for  life;   and  from  and 
after  his  decease,  to  all  and  every  the  child  and  children 
of  John  Liversage^  whether  sons  or  daughters,  and  for 
want  of  such  issue,  then  over."      If   so,  it  falls  very 
nearly  within    the   words  of   Hodges  v.  Middleton^d)^ 
which  is  hardly  distinguishable  from  this  case.     There 
there  was  a  devise  to  B,  for  life,  and  at  her  death,  to 
her  children ;  and  in  case  of  failure  of  children,  then 
over ;  and  the  Court  held,  that  either  B,  had  an  estate 

(a)  4  T.  n.  82.  (6)  7  T.  R,  534- 

(e)  1  ^asi,  22d.  (rf)  J)ou$,  431. 
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tail  or  an  estate  for  life,  with  remainder  in  tail  to  her 
children.  Either,  therefore,  in  this  case,  John  Liversage 
took  an  estate  tail  or  an  estate  for  life,  remainder  in 
tail  to  his  children.  In  either  event,  there  has  been  no 
forfeiture,  and  the  defendant  is  entitled  to  the  judgment 
of  the  Court. 


1883. 

Dot  d«nw 

LlTSMAfil 

a§pinat 
\VuGifAir. 


Abbott  C.  J.  I  am  of  opinion,  that  a  life  estate 
only  passed  under  the  will  to  the  daughters  of  the  tes« 
tator's  nephew,  John  Ltvasage.  It  is  very  probable  that 
the  testator,  like  many  other  persons  unacquainted  with 
the  law,  may  have  thought  that  a  real  estate  in  fee  simple 
would  pass  by  the  same  words  as  would  be  sufficient  to 
pass  the  absolute  interest  in  a  case  of  personal  property ; 
but  in  this  lie  laboured  under  a  mistake.  In  this  will 
there  are  no  words  to  be  found,  either  conilected  with 
the  persons  intended  to  take,  or  with  the  thing  devised, 
so  as  to  shew  the  quantum  of  interest  intended  to  be 
given.  In  the  case  of  Utodges  v.  Middletoti^  the  testator, 
by  his  win,  bequeathed  ^'  nil  his  real  estate  in  the  parish 
of  Barking^  which  shewed  the  quantum  of  interest  in- 
tended to  pass  under  the  will ;  but  in  this  will  there  are 
no  such  words ;  nor  are  there  any  words  applied  to  the 
persons,  the  objects  of  his  bounty,  to  shew  that  they 
were  to  take  an  estate  of  inheritance,  as  would  be  the 
case  if  the  words  "  heirs  of  the  body*'  or  "  issue"  had 
been  used.  The  expressions  in  the  will  are  "  all  and 
every  the  child  and  children  of  the  said  John  Liversage^ 
lawfully  begotten  or  to  be  begotten,  whether  sons  oJf  ^ 
daughters,  they,  if  more  than  one,  to  take  as  tenants  in 
common,  in  equal  shares  and  proportions."  1  cantlot 
say,  that  under  these  words,  the  testator  meant  to  in- 
clude grandchildren,  or  more  remote  descendants.  Theti 

there 
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1822»        there  follow  the  words,  "and  for  want  of  such  issue,  to 
my  own  right  heirs ;"    but  these  words  will  not  enlarge 


Doi 

LiTXBSAas  the  estate  previously  given ;  for  it  appears,  from  the  au- 
Vavciuv.  thority  of  Hay  v.  Lord  Corventry,  and  the  other  cases 
dted,  that  the  words  "  such  issue,"  must  refer  to  the 
previous  words,  "  child  or  children."  If,  indeed,  the 
word  "  such"  had  been  omitted,  it  might  have  been 
contended,  that,  by  implication,  an  estate  tail  passed 
under  the  will.  I  am,  therefore,  of  opinion,  that  in  this 
case^  the  plaintiff  is  entitled  to  judgment. 

HoLBOYD  J.  (a)  I  am  of  opinion  that  by  this  will, 
J.  Liversage  took  an  estate  for  life,  and  that  his  children 
took  only  estates  for  life,  as  tenants  in  common.  This  is 
very  distinguishable  from  those  cases,  where  the  words 
of  the  original  limitation  were  sufficient  of  themselves  to 
carry  an  estate  tail,  and  where  the  only  question  was, 
whether  they  could  be  controuled  by  the  subsequent  words 
of  the  will.  There  it  has  been  held,  that  the  general  in- 
tention could  not  be  carried  into  effect,  without  giving  to 
those  words  their  ordinary  signification ;  and  for  that 
reason,  the  Court  have  rejected  the  other  words,  which 
were  inconsistent  with  it.  But  here,  there  are  no  such 
words  to  be  found,  unless  the  words  "  child  and  children" 
are  to  be  considered  as  nomen  coUectivum.  It  may  be 
admitted,  that  a  devise  to  a  man  and  his  children  may, 
in  some  cases,  give  an  estate  tail,  if  it  can  be  collected 
that  such  was  the  intention  of  the  testator.  But  it  is 
clear,  in  this  will,  that  the  testator  did  not  use  the  words 
"  child  or  children"  in  that  sense,  for  he  speaks  of  them 
as  sons  and  daughters,  which  shews  that  he  only  con- 
templated the  immediate  descendants  of  J.  Liversage  / 

(a)  Bti^  J.  bad  Itft  tbe  court. 
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and  he  gives  them  an  estate  as  tenants  in  common.  Nor        1822. 
do  the  words    "  for  want  of   such   issue,"    carry   the  ^^ 

matter  further ;  for  they  only  refer  to  the  words  "  child  Livmiaoe 

or  children."     I  think,  therefore,  that  neither  expressly  VAooiuir. 
nor  by  implication,  did  an  estate  tail  pass  by  this  will. 

Best  J.     I  am  clearly  of  opinion,  that  under  this 
will,  J.  Liversage  and  his  children  took  only  estates  for 
life.     It  is  true,  that  in  some  cases,  the  word  children 
may  be  taken  as  equivalent  to  the  word  issue ;  and  ]t 
was  so  received  in  Scale  v.  Barter.     But  in  that  case,  it 
seems  to  me  that  Lord  Alvanley  gives  the  key  to  the  de- 
termination of  the  present  case.     There,  the  testator 
had  bequeathed  all  his  lands  and  estates  to  his  son  John 
and  his  children,  lawfully  to  be  begotten;  and  Lord 
Alvanleyj  in  giving  judgment,  says,  *^  Now,  we  are  of 
opinion,  upon  all  the  authorities,  that  the  words  chil- 
dren lawfully  to  be  begotten,  in  this  case  are  not  to  be 
considered  as  words  of  purchase,  but  that  the  intention 
of  the  testator  was  to  give  his  estate  to  his  son,  and  the  ' 

issue  of  his  body  geperally."  In  this  case,  however,  it 
is  clear  that  the  words  ^^  child  or  children"  are  hot  to 
be  taken  as  words  of  limitation,  but  as  words  of  pur- 
chase ;  for,  by  the  will,  they  arc  to  take,  as  tenants  in 
common,  in  equal  shares  and  proportions.  The  word 
children,  as  it  seems  to  me,  therefore,  was  intended  by 
the  testator  to  be  confined  to  the  immediate  descendants 
of  John  Liversage.  If  so,  the  case  of  Hay  v.  Lord 
Coventry  is  in  point,  and  shews  that  the  words  '^  such 
issue"  must  be  confined  to  the  previous  words,  **  child 
or  children,"  and  cannot  carry  the  case  further.  I  am 
therefore  of  opinion,  that  the  plaintiff  is  entitled  to  our 
judgment. 

Judgment  for  the  plaintiff. 
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jb^^stdih.  ^^^  *"^  Others  against  Troy, 

^'  htiing  ASSUMPSIT   upon   a  bill  of  exchange  for  938/,, 

hkL^^^ce  ^*^  ^^^^  -*%»  ^^^^»  ^'^^^  ^y  ^^V^^^  a"d  «^^^^* 

with  the  inten-  /jo^A,  uDon  the  defendant  and  W.  T.  Bobaris,  since  de- 

tion  of  accept-  '^ 

ing  A  bill,  after,  ceased,  by  the  names  and  firm  of  Messrs.  JV.  T.  Robarh 

wards  changes 

bis  mind,  and  and  Co.  Londofi^  payable  61  days  afler  sight  to  Michael 
communicated  Murphi/^  and  indorsed  by  him  to  the  plaintifis,  and 
or  the  bill  del  alleged  to  bave  been  accepted  by  the  defendant  and  W. 
hi^rlbul^^  Tiemey  Boberts,  payabk  at  Messrs.  lU^rts^  CurtU  and 
H^iTSithr •  Co.  The  first  count  stated  these  facts,  and  a  present- 
is  not  bound  M  ment  for  payment  when  due,   and  refusal  to  pay  at 

Messrs.  BabartSj  Curtis^  and  Co.     The  second  eovnt 
was  on  a  general  acceptance;  and  the  third  was  spedaly 
stating  that  the  bill  was  delivered  to  the  defendant  and 
W.  71  RobartSf  to  determine,  within  a  reasonable  timt^ 
whether  or  not  they  would  accept  the  same ;  and  that 
they  promised  <o  take  due  care  of  the  same,  and  rcCum 
the  same  without  de&cing  or  spoiling  it,  which  they 
did  not  do,  but  returned  the  same  bill  in  a  defaced  and 
injured   state.       The    declaration   also   contained  die 
usual  money  counts.     Plea,  general  issue.     The  came 
was  tried  at  the  sittings  after  Trinity  term  1821,  before 
Abbott  C.  J.  when  a  verdict  was  found  for  the  pkintift 
subject  to  the  following  case.     It  was  admitted  on  tb 
trial,  that  the  bill  of  exchange  mentioned  in  the  deda 
ation  was  drawn  by  Messrs.  T.  and  J.  Rock  on  the  d 
fendant  and  fV»  T.  MobartSj  since  deceased,  as  stated 
the  declaration,  and  that  the  same  was  duly  indorsee/ 
the  plaintiffs  by  the  payee.    The  plaintiffs  in  I/m 

recc 
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received  the  bill  from   Cork  on  the  24th  ilfoy,  1820;         1822, 
and  on  the  same  day  their  clerk,  by  their  directions,  '    '   ■ 

left  it  for  acceptance  at  the  defendant's  counting-house        af^thut 
in  Old  Broad-street,  London^  in.  the  usual  way.      He 
did  not  call  for  it  until  Saturday  the  27th  May^   upon 
which  day  one  of  the  defendant's  clerks  delivered  back 
the  bill  of  exchange  to  him  without  any  observations 
being  made  at  the  time.     The  words  "  24  May,  1820, 
at  Messrs.  BobaHs,  Curtis  and  Co.,   }\\  T.  Robaris  and 
Co.*'  were  written  upon  the  bill  by  the  defendant,  or 
some  one  authorised  by  him,  whilst  the  same  was  in 
his  custody ;  and  the  jury  found  by  their  verdict  that 
the  defendant  and  the  said  W.  T,  Robarts  did  accept 
the  bill  of  exchange ;   but  at  the  time  the  clerk  re- 
delivered the  bill  of  exchange  to  the  clerk  of  the  plain- 
ti&,  the  words  <<  24th  May,  1 820,  at  Messrs.  Robarts^ 
Curf  15  and  Co.,  W.   T.  Robarts  and  Co.'*  were*  inked 
and  written  over,  so  as  with  great  difficulty  to  be  de- 
cyphered.     The  defendant  did  not  offer  any  evidence 
to  account  for  the  obliteration  of  the  acceptance.     The 
bill  itself  was  not  obliterated,  or  any  part  of  it  ren- 
dered illegible. 

Chitty  for  the  plaintiff.  In  this  case  the  acceptance, 
when  once  made,  could  not  be  revoked  by  the  defendant. 
It  is  so  laid  down  in  Mariusj  p.  83.  although  that  is 
only  a  loose  dictum.  But  in  MoUoy.  book  2.  c.  1 0.  s.  28. 
it  is  said,  that  when  a  party  has  once  subscribed,  he  can- 
not afterwards  blot  out  his  name  And  the  Hambm-gh 
ordinance  lays  it  down  in  general  terms,  that  an  accep- 
tance oooe  made  cannot  be  revoked.  Trimmer  v.  Oddy^ 
cited  in  Bentinck  v.  Dorrien  (a),  is  an  authority  in  point, 

{a)  6  Easti  20O.    ChUt^  on  Mis,  ^^*  S*  €• 

There 
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1822.  There  Lord  Kenjfon  was  of  ppinion,  that  if  a  drawee 
^^  deface  the  bill,  that  makes  him  liable  as  acceptor ;  and 

^y**^  in  ThornUm  v.  Dick  {a)  this  point  was  expressly  ruled 
by  Lord  EUenborough.  It  seems  also  to  have  been  con- 
sidered as  the  law  in  BerUinck  v.  Dorrien^  and  in  Per" 
nandey  v.  Qlynn.  (6)  And  it  is  treated  as  the  law  of 
France  at  the  present  day  by  Pardessusj  a  modem 
writer,  (c)  In  Adams  v.  Lindsell  {d)f  the  defendant  was 
held  to  be  bound  by  the  plaintiff's  acceptance  of  the 
contract,  although  not  communicated  to  him*  llere 
the  jury  have  found  that  there  was  once  an  acceptance 
by  the  defendants,  and  that  being  so,  they  had  no  right 
afterwards  to  revoke  it. 

Denman  contra  was  stopped  by  the  Court* 

Abbott  C.  J.  I  am  of  opinion,  that,  in  this  case*  tUe 
defendant  is  entitled  to  judgment.  It  is  true,  that  the 
jury  have  found  that  he  did  accept  the  bill;  but  con- 

(«)  4  JRsp.  27a 

m  1  Campb.  426. «. 

(c)  The  ptusage  referred  to  is  in  the  Cours  de  Droii  Cammtrekd,  by  J' 
M.  PardessttSf  Paris,  1814/  part  2.  tit.  4.  chap.  4.  sect.  4.  s.  1 .  p.  400.  This 
writer,  speaking  of  the  effect  of  an  acceptance,  says,  "  Elle  eat 
able,  et  celui  qui  Ta  donn^  ne  serait  pas  libra  de  la  rayer,  m4iiie  du 
sentemcnt  de  celui  sur  la  presentation  duquel  la  lettre  auroit  ^t^  aocep!^, 
parce  que  Tacceptation  n*oblige  pas  simplement  Taccepteur  enfcn  le 
porteur ;  qu*elie  forme  ^galement  un  contrat  entre  le  tiraur  et  raccepfur." 
In  the  next  paragraph  the  same  learned  writer  says,  '*  dependant  oomme 
la  bonne  foi^  doit  etre  avant  tout  consider^,  et  que  la  seule  crainte  de  1a 
fraude  ne  doit  pas  cmp^her  des  operations  legitimes,  le  tir£  qui  auroit 
trop  pr^pitamment  accept^,  et  voudroit  reroquer  son  aooeplatioii  a?uit 
que  la  lettra  qui  en  est  revetue  circule,  pourroit  la  rayer  et  assurer  1a 
date  et  1 'existence  de  ce  changement  par  un  protet,  ou  par  tout  antra  acte 
semblable,  qui  ne  permettroit  pas  de  croire  que  janMus  la  lettrt  tit  cifciil^ 
rev^tue  de  Tacceptatioo  non  ray4e.'* 

(d)  I  B.i;A.  681. 
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neetm^  that  finding  widi  the  other  facts  of  the  oase^  it  182S. 
does  not  seem  to  me  that  it  means  more  than  that,  at 
one  period,  the  defendant,  or  some  one  in  his  bdialf,  did 
write  an  acceptance  on  it,  and  at  that  time  was  minded 
to  accept  it.  The  question  will  then  be,  whether,  having 
that  intention  at  the  time,  and  having  written  his  accept- 
ance, he  was  at  liberty,  on  an  alteration  of  circumstances^ 
to  erase  thoee  words,  before  he  delivered  out  the  bill  to 
the  holder.  Upon  that  question,  there  appears,  in  the 
books,  to  be  some  difierence  of  opinion.  In  BenHndc 
V.  DarHe9i^  Lawrence  J.  says,  **  When  the  general 
question  shall  arise,  it  will  be  worth  considering  how 
that  which  is  not  communicated  to  the  holder,  can  be 
considered  as  an  acceptance,  while  it  is  yet  in  the  hands 
of  the  drawee,  and  where  he  obliterates  it  before  any 
communication  made  to  the  holder.'*  That  expression 
was  nsed  after  the  decision,  in  the  cases  of  T%omt<m  ▼• 
JJiick  and  Dimmer  v.  Odch/.  And  at  a  later  period,  in 
Bnper  v.  BirJcbecJc  (a).  Lord  EUenbcrough  says,  **  I  re- 
member PoM/^,  in  his  treatise  on  bills  of  exchange, 
speaking  of  an  acceptor  who  has  put  his  signature  to  a 
bill,  but  has  not  parted  with  it,  says,  that  before  he  does 
part  with  it,  ^  il  peut  changer  de  volont^,  et  rayer  son 
acceptation ;'  a  fortiori,  then,  a  third  person  who  cancels 
an  acceptance  by  mistake,  shall  not  be  held  thereby  to 
make  void  the  bill,  but  shall  be  at  liberty  to  correct  that 
mistake,  in  furtherance  of  the  rights  of  the  parties  to 
the  bill.''  The  manner  in  which  Lord  EUenbdrough 
quotes  the  treatise  of  Pother^  seems  to  indicate^  tbat^  at 
that  time,  he  did  not  retain  the  opinion  which  be  Inid 
Mivered   in    the    case  of   Thornton  v.  Dick.      In  a 


(«)  i5^rtj/,  sa 
Voi^V,  I  i 
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Uktf  tlHi  preaeDl,  which,  depends  on  the  law  mer- 
the  apinioiis  of  learned  lawyers  and  the  practice 
of  ioraigB  and  commercial  nations,  though  they  cannot, 
alfietljr  speaking,  be  quoted  as  authorities  here,  yet  are 
entitled  to  very  great  weight  and  attention.  When  I 
£adf  therefore^  that  it  is  laid  down  in  Pothier^n  treatise, 
ibat  a  party  who  has  given  an  acceptance  may  erase  it 
before  the  bill  goes  out  of  his  hands,  it  affords  a  strong 
argument  in  support  of  the  view  which  I  take  of  the 
question.  I  think  the  rule  there  laid  down  is  far  better 
than  the  one  contended  for  by  the  plaintiff.  I  cannot 
perceive  how  the .  holder  of  a  bill,  or  any  antecedent 
•party,  is  prejudiced  by  it ;  for  it  is  to  him  the  same 
thing,  whether  when  the  drawees  give  it  back,  they 
deliver  it  to  him  unaccepted,  or  whether  he  finds  that 
.the  drawees  have  withdrawn  their  acceptance,  having 
at  one  time  intended  to  accept  it,  but  having  subse- 
quently changed  their  mind*.  Thinking}  as  I  do,  that 
no  prejudice  can  arise  to  the  holder,  or  any  other 
.parties  to  the  bill,  and  tliat  they  are  placed  in  precisely 
the  same  situation  as  if  no  acceptance  was  given,  it 
iBeems  to  me,  that  it  was  competent  for  the  acceptors  to 
ierase  their  acceptance  before  they  delivered  out  the  hill, 
»and  therefore  that  the  defendant  is  entitled  to  our  jud^ 
rment« 

Bayley  J.  I  am  of  the  same  opinion.  By  the  bill 
the  drawer  requires  the  drawee  to  come  under  an  en- 
.gagement  to  pay  it  when  due.  The  question  is,  when 
the  drawee  comes  under  an  engagement,  whether  by  the 
tact  of  writing  something  on  the  bill,  or  by  the  act  of 
communicating  what  has  been  written  to  the  holder,  and 
I  have  no  difficulty  io  saying,  from  principles  of  com- 
.mm  sensei  that  it  is  not  the  mere  act  of  writing  on  the 

bill, 
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bill,  but  the  making  a  communication  of  wh^t  ii  «# 
written,  that  binds  the  acceptor;  for  the  m^iking  tl^^ 
communication  u  a  pledge  by  him  to  the  party^  iM)d 
enables  the  holdpr  to  act  upon  it.  But  while  it  r6^])ai|)fi 
in  the  drawee's  hands,  it  seems  to  me,  the  accisptance  if 
not  fuUy  binding  op  the  person  who  signed  it,  wd  he  in 
at  liberty  to  say,  before  he  parts  with  it,  "  I  have  pof 
yet  entered  into  an  engagement  to  accept/'  • 


1822. 

agaitm 


HoLAQYD  J.  I  also  think,  that  in  this  case  the  partj 
was  at  liberty  to  cancel  his  acceptance  prior  to  the  timo 
when  the  bill  was  delivered  back.  In  the  old  books  tbera 
are  dicta  which  import  that  m  acceptance  pnc^  made 
cannot  be  revoked.  In  so^ie  of  thoxp  it  is  said,  any  ^iog 
which  amomits  to  an  assent  to  pay  th^  bills  whether  ii^ 
writing  or  otherwise,  is  in  point  of  law  an  acceptance ; 
and  I  suppQ9<?  it  bos  been  on  that  principle  that  the  case 
of  Thomfon  Vf  Dick  was  determined ;  but  the  twp  ^ubse^ 
quent  cases  seem  to  shew  th^t  Lord  EUcnborough  had 
doubts  as  to  hjs  former  ppinion.  In  Famandey  v.  Glyn^ 
the  cancelling  of  the  cheque  was  with  the  view  and  under 
the  idefi  that  it  would  actually  be  paid,  and  in  that  case  it 
was  probably  contended,  either  that  the  crossing  or  can* 
celling  the  bill  amounted  to  actual  payment,  so  that  on 
action  for  money  had  and  receivpd  would  lie  for  the  an^ount 
against  the  bankers,  or  that  if  not,  yet  it  was  to  be  consi- 
dered in  the  nature  of  an  acceptance.  >}ow  that  casft  seems 

0 

to  me  to  apply  strongly  to  the  present;  for  there,  accord^* 
ing  to  the  usage,  if  a  cheque  was  intended  to  be  paid,  it 
was  cancelled,  but  if  not,  nothing  was  done,  but  it  was  re« 
turned  to  the  parties  from  whom  it  was  receivedt  And 
when  the  cheque  in  that  case  was  cancelled,  it  was  dpna 
with  the  intention  of  payment|  and  not  r^lly  by  mii|tiJ^fl| . 

I  i  2  In 
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1822.       In  consequence,  however,  of  the  large  payments  made 
^^         in  the  course  of  the  day,  on  account  of  the  drawer, 

'S^  the  bankers  changed  their  intention ;  yet  there  the 
cheque  was  delivered  back,  and  the  original  drawer  only 
was  considered  bound  to  pay  it.  The  opinion  of  Po- 
thieTj  stated  in  Raper  v.  BirJcbeck^  is  precise  on  this  sub- 
ject, and  is  far  better  authority  than  the  passages  cited 
from  Marius.  Where  a  man  accepts  a  bill,  and  delivers 
it  out  accepted,  he  must  remain  irrevocably  bound  by  it 
In  contracts  made  between  parties  at  a  distance,  if  a 
man  writes  his  acceptance,  and  sends  it  out  of  his  hands, 
he  cannot  revoke  it  afterwards.  I  am  satisfied,  how* 
ever,  that  this  is  not  a  binding  acceptance  on  the  party, 
having  been  cancelled  anterior  to  the  time  when  the  bill 
was  delivered  back. 

t 

Best  J.     This  is  a  question  on  the  law  merchant, 
Imd  it  is  desirable,  that  that  law  should  be  the  same  in 
this  as  in  every  other  commercial  country.     We  ought, 
sitting  here,  to  act  a6cording  to  the  judgments  of  the 
courts  in  our  own  country,  but  in  the  absence  of  these 
authorities,  we  may  with  great  advantage  take  into  our 
consideration  the  opinions  of  learned  writers  on  this 
point.     There  seems  to  be  no  authority  in  the  English 
law,  except  the  case  of  Thornton  v.  Dich     I  agree  with 
my  Lord  C.  J.,  that  Lord  Ellenbormigh  seems  to  have 
changed   the  opinion   which   he  is   reported   to   have 
delivered  in  that  case.     The  passage  in  Molloy  is  pro- 
bably applicable  to  the  case  where  the  bill  has  been  de- 
livered out,  for  it  does  not  speak  of  cancellation,  but 
revocation.     But  the  authority  of  Pothier  is  expressly 
in  point.     That  is  as  high  as  can  be  had,  next  to  the 
dedsioQ  of  a  court  of  justice  in  tliis  country.     It  is  ex- 
tremely 


1 

i 
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tremely  well  kno>^7i  that  he  is  a  writer  of  acknowledged  1822, 
character ;  his  writings  liave  been  constantly  referred  to  " 
by  the  Courts,  and  he  is  spoken  of  with  great  praise  ^'^^'^ 
by  Sir  William  Jojies  in  his  Law  of  Bailments^  and  his 
writings  are  considered  by  that  author  equal  in  point  of 
luminous  method,  apposite  examples,  and  a  clear  manly 
style,  to  the  works  of  Littleton  on  the  laws  of  this  country. 
We  cannot,  therefore,  have  a  better  guide  than  Pothier 
on  this  subject.  As  to  the  opinion  otPardessuSf  I  should 
understand  him  as  rather  speaking  of  bills  delivered 
out,  accepted,  and  not  erased.  That  seems  to  me  per- 
fectly dear  from  the  next  passage,  where  he  says,  that 
though  a  man  does  accept  a  bill,  still  if  he  cancels  that 
acceptance  before  he  delivers  it  out,  that  is  sufficient. 
But  considering  this  as  a  question  merely  of  common 
sense,  and  judging  by  analogy,  is  it  not  clear  that 
the  party  is  not  bound  in  such  a  case  as  this?  It 
may  be  said,  that  the  defendants  here  ought  to  have 
shown  that  this  was  done  by  mistake.  How  is  it  pos- 
sible to  do  that  ?  The  thing  looks  like  a  mistake.  He 
may  have  written  an  acceptance,  and  afterwards  find 
when  he  has  written  it,  that  it  is  on  the  wrong  paper ; ' 
and  not  meaning  to  accept  that  bill,  he  does  that  which 
shews,  that  it  was  his  intention  not  to  enter  into  such 
a  contract.  Nobody  can  be  injured  by  it.  When  the 
bill  goes  back  it  is  in  as  good  a  state  as  it  came.  The 
party  is  still  placed  in  the  same  situation.  It  appears 
to  ihe,  therefore,  not  only  on  authority,  but  on  the 
principles  of  common  sense,  that  the  defendant  was  not 
bound  by  this  as  an  acceptance,  and  that  our  judgment 
ought  to  be  in  his  favou 

Judgment  for  the  defendant* 
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Thursday,  ExpOTte    HUGHES, 

January  51st 

Where  an  at.       SCARLETT,  in  East€9'  term,   182(\  obtained  a  rule 

tomey,  in  order    O 

to  get  posises-  nisi,  calling  on  John  Gametic  an  attorney  of  this 

sion  of  papers 

belonging  to      Court|  to  sbew  cause  why  lie  should  not  name  an  arbi- 

^.  j9.»>ntlie  _  -r-r       t      ry  1    •  !• 

hands  of  ^.^.'s  trator,  and  procure  Hugh  Evie^^  his  client*  to  cKecute 
w™had?Uen'  ^H  agreement  of  reference,  and  find  security  to  ttie 
Se  amowat^irf  satisfaction  of  the  master  for  Emetfs  performitig  the 
his  bill  then  in    Q^^rd,     It  appeared  that  Emett  had  been  in  trade  iH 

dispute,  under-  ■^» 

too)^  *j»'  -^-  -^»  partnership  at  Liverpool^  and  being  indebted  to  Hughes^ 
intoanunquali-  who  had  formerly  been   his  attorney,  for  professional 

fied  reference, 

not  reTocable,  business  done  by  him,  and  there  being  a  dilute  as  to 
^batA.  B. '  the  amount,  a  reference  betwe^  them  was  proposed. 
subacquenUy  At  that  time,  Hughes  having  papers  belonging  to  EmtH 
i^^t'  in  1^*8  ''ands,  of  which  GamcU,  who  was  then  Emeif^ 
time,  and  with-  attorney,  wanted  to  cet  possession,  the  latter  undertook 

out  paying  15*.  •''  or  » 

in  the  pound,      Jq  writinff,  that  Emeit  should  enter  into  an  unqualified 

the  proof  of  the  °'  ^ 

debt  under  the    reference,  as  to  the  matter  in  dispute  between  him  and 

commission  was 

net  an  election    HugheSj  which  reference  was  not  to  be   revocable  by 

by  the  former 

attorney  under  Emett j  provided  Hugkes  would  give  up  the  papers, 
«.  14.  so  as  to'  This  was  accordingly  done.  On  shewing  cause,  the 
Webreference,  affidavits  were  ultimately  referred  to  the  master,  who 
and  that  the  at-  reported  as  follows  :  "  I  find  that  Mr.  Garnett  is  liable 

torney  was  *^ 

liable,  pursuant  under  the  ffuarantce  ijiven  to  Mr.  Hmhcsy  and  I  direct 

to  his  under-  fo  fo  o       > 

taking,  to  pro-    that  Mr.  Gamctt  shall,  before  the  first  day  oi  February 

cure  yf.  Jff/s 

signature  to  an  next,  procurc  Mr.  Emctt  to  execute  the  agreement  of 
rci^nce,  and  reference  as  heretofore  prepared,  or  execute  the  same  as 
for  the  ^"  ^  ^^  attorney  of  Mr.  Emett^  and  shall  also,  before  the 
Iw"to  the*^*^  said  first  day  o{  February  next,  find  security  to  my  satis- 
^^*miBtCT  ^^     faction  for  performance  by  the  said  Emett^  of  the  award 

to 
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to  be  made  in  pursuance  thereof,  unless  the  Court  shall       18ii2« 
be  of  opinion,  that  Mr.  Gamett  is  discharged  from  hfs  ■ 

liability  under  the  following  circumstances.  '  Mr.  Hiigl^y      Hoghki. 
without  the  consent  of  Mr.  Gamett^  proved  a  debt  of 
100/.  under  a  second  commission  awarded  against  Emdt^ 
and  dated  llth  September^  1820,  and  had  a  claim  re- 
served for  a  further  sum  against  Emetf%  separate  estate 
under  that  commission,  Mr. //t^A^5,  in  his  proof,  eX" 
<!epting  the  undertaking  of  Mn  Gamett.     Mr.  Hughes 
also  tendttred  aproof  of  a  debt  of  2492i  155.  Sd*  against 
Emeti  fts  partner  with  one  Monthmisey  also  ^ceptlng 
the  md  guarantee  of  Mr.  Gamett^  but  such  proof  irai 
objected  to  by  Mr.  Gamett^  as  solicitor  to  the  eotti- 
miisioni  at  being  a  joint  proof.     The  undertaking  of 
Gamett  was  given  after  the  date  of  the  first,  and  before 
the  data  of  the  seoond  commission,  and  Bmetii  Uttiier 
that  commission,  has  not  yet  paid  1 5s.  in  the  pound.     No 
part  of  the  debt  has  been  paid  or  offered  to  be  paid  by 
Mr.  Gamett." 

« 

Ldttledale  contended,  that  the  proof  under  Emetfs 
commission  dispensed  with  the  necessity  of  any  refer- 
ence having  amounted  to  an  election  under  the  49  G.  3." 
c.  121.  5.  14.,  and  that,  therefore,  Gaitiett  was  not  liable 
under  this  guarantee.  Here  too,  this  was  a  second 
bankruptcy,  under  which  \bs.  in  the  pound  was  not 
paid,  and  therefore,  if  Hughes  had  not  proved  under  the 
commission,  Gamett  might  have  brought  an  action 
against  Emett  for  the  money  paid  by  him  as  surety, 
under  which  action  he  might  have  made  his  future 
efiects  liable ;  and  he  cited  Mead  v.  Brdham.  {a) 

9 

{a)S3f.^  S.  91. 

!  I  i  4  Per 
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Per  Curiam.  It  was  the  duty  of  Garnett  to  have  paid 
the  dd>t  before  the  proof  of  Hughes  under  the  bank- 
itiptGy,  or  at  all  events,  to  have  given  Hughes  notice 
not  to  prove,  if  he  thought  that  would  be  a  disadvantage 
to  himsdC  If,  therefore,  any  inconvenience  arises  to 
him  in  respect  of  the  proof  made  by  Hughes,  his  own 
ii^lect  was  the  cause  of  it  Here^  Hughes  had  Emett 
for  his  debtor  and  Garnet  as  the  surety,  and  he  there- 
fore had  a  full  right  to  prove  under  Emetfs  commission. 
Besides,  the  legislature  consider  the  proof  against  the 
principal  as  a  benefit  to  the  surety,  by  relieving  him 
pro  tanto  from  the  debt.  The  rule  must  therefore  be 
made  absolute,. 

Rule  absolute* 


Scarlett  and  Parke  were  to  have  supported  the  rule^ 


Thwftdenft 
Jtmuofy  3\9U 


The  Kino  against  the  Justices  of  Norfolk, 


Where  an  order  /^OOPERy  in  last  Michaelmas  term,  obtained  a  rule  nisi 

of  removal  has     ^^    ^  . 

been  executed,  for  a  mandamus  to  the  defendants,   commanding 

Sr  the^mio^  ^^^™  ^o  ^^^^^  continuances,  and  hear  the  appeal  of  the 
thf  ^Uulul  churchwardens  and  overseers  of  the  parish  of  Liitle 
™J^JjJ«^^  Hautboys  with  Lammas,  in  Norfdkj  against  an  order 
"^  *MT^  ^f  ^^^  magistrates  for  removing  Hannah,  the  wife  of 

taken  backf  it  ^ 

it  in  ihe  ditcre-  Edvxird  George,  (then  a  prisoner  in  the  house  of  cor- 

tioaof  the  >#  .       i 

■anions  to  enter  rection  at  Aylshom  in  that  county,  convicted  of  larceny,) 

an  aivpeal 

agaioft  it  or  and  her  family  from  the  parish  of  liepps  with  Bastwick 
2^^,^*^^]^    to  Little  Hautboys  with  Lammas.    It  appeared,  that  the 

think  that 

justice  requires  it,  in  order  to  compel  the  respondents  to  pay  the  costs  of  maintenance,  &c. 

incuncd  6j  the  appellants  before  the  order  was  supersoded.        '^ 


removal 
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removal  bad  taken  place  on  22d  August  last,  and  that  on        1822. 

the  5th  September  following,  notice  of  appeal  wa«  given. 

On  the  10th  October j  a  gupersedeas,  under  the  hands  and        againsi 

The  Jufticet  of 

seals  of  the  removing  magistrates,  was  served  on  the      NoKroxo^. 

officers  of  the  appellant  parish,  stating,  that  doubts  had 

been  entertained  whether  the  order  could  be  supported 

by  legal  evidence,  and  requiring  them  to  deliver  up  the 

duplicate  order  to  be  cancelled,  and  also  requiring  the 

other  party  to  take  back  the  pauper.     It  appeared,  that 

this  was  done  at  the  instance  of  the  respondents,  the 

order  of  removal  having  been  founded  on  the  examin* 

ation  of  Edward  George,  taken  under  59  G.  3.  c.  12. 

8. 28*9  and  that,  he  being  a  prisoner  convicted  and  under 

sentence  for  larceny,  his  e3camination  was  not  evidence, 

he  himself  not  being  an  admissible  witness  until  the 

expiration  of  his  sentence.     It  did  not  appear  on  the 

affidavits,  whether  the  costs  of  maintenance  between 

22d  August  and  10th  October ,  had  been  paid  or  tendered 

by  the  respondents.     On  the  1 7th  October^  application 

was  made  to  the  sessions  for  leave  to  enter  the  appeal, 

which  was  refused,  the  Court  being  of  opinion,  that  th^ 

order  was  completely  at  an  end« 

E*  Alderson  shewed  cause.  It  is  obvious  thi^t  this  re« 
moval  took  place  under  a  mistaken  construction  of  the 
59  G*  3.  c.  12.  s.  28.,  which  must  of  course  be  confined 
to  the  examinations  of  such  persons  in  custody,  as  are 
in  other  respects  admissible  witnesses.  As  soon  as  this 
mistake  was  discovered,  the  order  was  superseded,  and 
J3er  V.  Diddlebury  (a)  is  an  authority  to  shew,  that,  even 
after  the  execution  of  an  order  of  removal,  the  justices 

4 
\ 

(a)  l3SaU,959. 

may, 
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1622.       maj)  with  the  content  of  the  respondents,  supersede  it: 

'        and  the  eometic  of  the  appellaiits  is  not  necessary.    The 

apuut       only  object  of  this  motion  is,  to  prevent  a  trial  on  the 

H&kfwjK,      merits ;  for  if  the  writ  of  mandamus  is  now  to  issue,  the 

respondents  will  be  compelled  to  try  the  case  without 

the  evidence  of  Chorge^  who,  as  soon  as  his  term  of  im«> 

prisonment  is  over^  will  be  a  competent  witness. 

Codpetf  eontri,  relied  upon  Pancras  r^  RumbM  (i), 
as  sbewiilg  the  distinction^  that,  though  the  justices  may 
sapersede  an  order  before,  they  cannot  do  to  after  it  is 
e)Lecuted ;  besides,  here  the  appellants  have  been  eom^ 
pdied  to  provide  for  the  paupers  from  the  22d  August 
up  to  the  10th  October  i  and  if  this  be  allowed^  it  will 
entail  great  hardship  upon  parishes,  for  juices  may 
'  remove  paupers  immediately  after  one  sessions,  and  ao^ 

pertede  their  order  immediatriy  before  the  next  As  to 
the  oligection  that  the  merits  cannot  be  tried  whtbt 
George  remains  in  prison,  that  is  not  important^  because 
it  is  in  the  power  of  the  sessions  to  respite  the  i^peal 
from  time  to  time,  until  he  becomes  a  competent  wit- 
ness. 

BAYX.EY  J.  This  is  a  very  different  case  from  Pantras 
v.  Rum^oUli  which  is  only  an  authority  to  shew  that  the 

r 

justices  having  been  surprised  into  making  an  order, 
may,  of  thdr  own  authority,  and  without  the  consent  of 
the  removing  parish,  supersede  it  before  executionii  but 
aot  after.  But  in  this  case,  tiiere  is  the  consent  of  the 
removing  parish.  The  language  of  Lord  EUenborou^ 
m  Rex  V.  Diddleburiff  puts  it  upon  that  very  ground^ 

(^  a  Bou.  eii. 
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(ot  he  8By«^  "  there  dre  two  ways  of  getting  rid  of  An  iggi,' 
order,  one  by  con«ent  of  the  pArish  in  whos§  fevour  it  is  — — 
made  Co  abandon  it,  the  other  by  ap{)eal ;"  atld  he  adds  (^intt 
afterwards,  "  what  objection  can  there  be,  as  Lolnd  ^^^oiir^^ 
Mansfield  observed,  in  the  cose  of  Rex  \.  Uanrhyddy  to 
a  party's  abandoning  a  judgment  intended  for  his  own 
benefit."  These  obs^rrations  shew  that  the  consent  of 
the  removing  parish  alone  is  requisite.  I  think,  that  in 
cases  like  this,  the  sessions  mAy  exercise  a  discretion, 
and  enter  the  appeal  or  not,  so  as  best  to  answer  the 
purposes  of  justice.  If  the  parties  removing  do  not 
chuse  to  pay  the  expenses  of  maintenance  incurred,  pre-  « 
viously  to  the  supersedeas,  they  may  then  enter  the  ap- 
pdil,  fi>f  the  pti^TJOse  of  cottipelling  them  so  to  do.  If 
thi^  ntt  williiig  to  do  it,  the  sessions  may  refttse  to  enter 
the  appeal;  (ler^  the  only  objdct  of  entering  it,  would 
be,  i^itht*r  td  obtain  a  decision  from  the  sessions,  in  the 
abliertce  of  t  tnaterial  witness,  or  to  respite  the  appeal 
frolfh  tlhte  16  titne.  In  the  letter  case  there  Would  be  t, 
iisele^  ^p^se  entailtid  upon  the  parties.  As  soDh  ds 
Gtor^  is  distharged  from  prison,  a  new  ordet  ihay  be 
madi^ ;  and  it  i^  better  for  the  appellants  that  it  shottid 
be  so,  for  they  will  not  be  compelled  to  keep  the  Ihrtilly 
in  th^ft  mean  time.  I  think,  therefore,  that  it  was  en- 
tirely in  the  discretion  iof  the  stessiohs  to  enter  the  appeal 
or  rtot,  and  I  do  not  see  any  ground  why  this  Court 
shouhl  hiterfere  with  their  decision.  This  mite  must 
therefore  be  discharged. 

Bkst  J.  The  principle  upon  which  this  Cburt  pro- 
ceeds in  issuing  the  writ  of  mandamus  is  to  prevent  li 
failure  of  justice.  Het^  the  veiy  reverse  would  be  the 
(fi^^ct*    For  wte  Khottld  either  cbftnpel  the  sessioM  tb  heAt 

the 
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1822.       the  case  in  the  absence  of  the  person  who  can  give  the 
J7"^r"        most  material  information,  or  put  the  parties  to  the 

ogohiM       useless  expence  of  obtaining  respites  from  time  -to  time, 
Noftfvuc      till  his  imprisonment  be  over. 

Rule  discharged,  (a) 

(a)  Jbbott  C.  J.  and  JiolroyU  J.  had  left  the  court 


jEridai^,  The  King  against  Lane. 

Febnuay  Itt. 

Where,  in  an    .  T    WILUAMSy  in  last  Michaelmos  term,  obtained  a 

application  for     «/  • 

ft  quo  wammto  rule  nisi  for  a  quo  warranto  against  the  defendant, 

ftffainst  a  con- 
stable, tbeaffi-  as   constable  of  the   township    of  Failsworthy   in  the 

port  of  the  rule  county  of  Lancastei\  The  affidavits  stated,  that  for  50 
50  years  bad^'^  years  and  upwards,  and  as  far  back  as  the  deponents 
dS^'^te*^ "  ^^^^  recollect,  it  had  been  the  usual  and  established 
could  recollect,  custom  for  the  constable  to  be  elected  by  the  payers  of 

there  had  been  -^  *^  ^ 

ft  custom  m  the  f^tes  at  a  meeting  for  that  purpose ;  and  that,  at  a  meet- 
town  to  elect  a    ^  o  r     r 

constable  in  a     ing  SO  held  on  the  3d  October  last,  Joseph  Lancashire 

particular 

mode,  but  did  was  appointed ;  but  that,  notwithstanding,  the  deputy- 
state  that  they  steward  of  the  court-leet  of  the  wapentake  of  Salford 
curtom  to'be  ^^  swom  in  the  defendant  as  constable  for  the  year. 
HddXat  it  ^^^  none  of  the  deponents  expressly  stated,  that  to  their 
was  not  suffi-     belief  there  had  been  imraemorially  such  a  custom  in 

the  town, 


Cross  Serjt.  and  Tindal  were  about  to  have  shewed 
cause,  when  the  Court  called  upon  J.  Williams  to  answer 
the  preliminary  objection,  that  no  immemorial  custom 
was  stated  in  the  affidavits.    He  contended  that  it  was 

sufficient 
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sufficient  if  facts  were  there  stated  from  which  a  jury  1822. 

would  necessarily  draw  that  conclusion :  and  that  such  — — 

^  The  Kwa 

facts  were  stated  in  this  case.  nmnAMt 


Lanx« 


Per  Curiam.  It  is  necessary  on  the  face  of  the  affi- 
davits to  state,  that  there  is,  as  the  witnesses  believe,  an 
immemorial  custom  to  elect  in  this  way ;  and  it  is  not 
enough  to  state  facts  from  whence  the  conclusion  may 
be  drawn,  for  it  may  be  consistent  with  these  affidavits 
that  the  parties  making  them  may  know  when  the 
custom  originated.  In  the  case  of  Rex  v.  Standard 
Hill  (fl),  which  was  an  application  to  have  overseers 
appointed  for  a  vill,  it  was  held  to  be  necessary  to  swear 
podtively  that  it  was  a  vill  by  reputation,  {b) 

Rule  discharged. 

(a)  4  li.  i&Bie.  (b)  See  Aear  V.  miHam»<m,3S.  ^A.  560. 


Taylor  and  Another,  Assignees  of  Welsh,  a  Friday, 

'  ,  ^  February  UL 

Bankrupt,  against  Hipkins  and  Gregory.    . 


ryS  the  4th  of  Junej  1812,  while  the  defendant  Gre-  in  order  to 

gory  was  abroad,  a  writ  of  special  capias,  at  the  JJ^unStotioMT 
suit  of  the  plaintiffs,  issued  against  the  two  defendants,  lj,!!^f^"^ 
as  co-partners,  returnable  on  the  morrow  of  All  SotdSf  ^^  ©»**•  ^^ 

^  the  return 

indorsed  for  bail  for  1000/.     On  the  11th  of  December^  Aereonin- 

dorsed  upon  it 

1812,  an  alias  special  capias  issued,  returnable  in  nfteen  in  time.    It  is 

^       not  necessary 

days  of  St  Martin  in  Michaelmas  term,  1812,   and  a  that  the  writ 
pluries,  returnable  in  eight  days  of  St.  Hilary^  ^^^^»  Uveredoutoi 
Hipkins  died  in  September,  1813.     On  the  I7th  March,  ^^t^j! 
1821,  the  plaintiflfe  struck  a  docket  against  Gregory^  and  ^"™«^ 

he 


HiYKiny. 
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l^iJSf        I^e  was  cl^ftred  4  bankrupt,  but  li^vii^  resisted  %h^ 
Z  oompis^ion,  the  YicerC}ianc^Ilor  made  m  order,  tbi4 

Taylor 

^ttinsi  he  should  be  at  liberty  to  try  its  valic)ity  in  an  actiop  of 
trover  to  be  brought  against  the  assignees.  At  that  trial 
Qre^ory  proved  that  he  was  inEngland  in  Aprils  1814,  and 
his  counsel  insisted,  that  there  w^  nq  valid  petitioning 
creditor's  debt,  in^mucb  as  it  w^s  barred  by  tlie  statute 
of  limitations ;  but  the  jury  fpund  a  verdict  against  \i\m- 
Copies  of  the  several  writs,  witli  the  contiqnanc^^  wer^ 
giyen  ip  evidence  on  thfS  port  of  the  plaiptifis,  and  the 
point  >va6  reserved  as  to  the  legal  effect  of  those  proceed- 
ings. It  w^as  stated  in  the  affidavits,  on  the  part  pf 
Grego)y^  that  these  writs  were  not  delivered  out  of  ih^ 
secondary's  office  before  tl)e  19th  Marfhp  1B21,  which  Wf^ 
two  days  a^er  the  above  action  was  commenced.  They 
were  all  filed  together  on  the  last  day  qf  Trinity  term, 
in  the  King's  .Bench  treasury,  and  a  roll  of  the  proceed- 
ings, with  the  continuances  on  the  writ  of  pluries,  was 
carried  in  and  docketed  on  the  11th  of  Julj/j  1821.  It 
appeared  now,  upon  the  affidavits  produced  on  the  part 
of  thQ  {^intiffs,  thc^l;  the  writs  were  left  i^t  the  8eQQi)d<f 
ary's  office,  between  the  beginning- of  Michaelvfos  term, 
1812,  and  end  o(  Hilary  term,  18  J  3,  for  the  purpose  of 
being  returned  by  the  then  sheriffi$j  and  that  before 
th(3  end  of  that  term,  a  rejturn  was  indorsed,  tliat  neither 
of  the  defendants  was  to  be  found  in  the  bailiwicl^.. 
Campbell^  on  behalf  of  the  4€fendant,  Gregory^  in  last 
Michaelrfias  term,  obtained  a  rule  nisi  for  setting  asidie 
the  return  to  the  special  capias,  alias  and  pluries  in  this 
case,  for  irregularity,  with  costs.  The  Court,  after  hear- 
ing W.  E.  Taunton  against  the  rule,  and  Campbell  and 
£.  AUlerson  in  support  of  it,  ordered  it  to  be  referred  tp 
the   Master^   to   enquiri^y  whether,  according  ^o    this 

practice 


HirKivs. 
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practice  of  the  Court,  these  writs  had  been  duly  returned        1822. 
and  filed,  so  as  to  save  the  statute  of  limitations ;  and  the 

Tatlok 

Master  having  now  reported  that  they  had  been  duly        agatnu 
returned  for  that  purpose, 

Campbell  now  excepted  to  the  report,  and  contended, 
that  a  writ  was  not  duly  returned  by  having  a  ret^jn 
indorsed  upon  it,  but  by  being  delivered  out  of  the 
secondary's  office  as  returned.  Here,  therefore,  no  re- 
turn was  made  till  19th  March^  1821,  a  period  after  the 
statute  of  limitations  had  actually  run.  In  this  case,  thep, 
when  the  docket  was  struck,  the  petitioning  creditor's 
debt  was  barred  by  the  statute,  and  the  validity  of  the 
commission  is  to  be  made  subsequently  to  depend  upon 
the  will  of  the  under-sheriff,  in  delivering  or  refusing 
to  deliver  out  the  writs ;  it  being  clearly  in  his  power^ 
after  the  sheriffs  have  been  six  months  out  of  office^  to 
refuse  to  make  any  return  to  the  writs.  In  Harris  v. 
Woolfbrd{a)  it  was  held,  that,  in  order  to  save  the 
statute  of  limitations,  it  was  necessary  to  shew,  not  only 
that  a  writ  was  sued  out  in  time,  but  also  that  it  was 
returned. 

The  Court)  however,  thought,  that  there  was  no  good 
reason  for  altering  the  established  practice,  which  was, 
to  consider  such  returns  as  regular,  and  the  iiile  was 
discharged. 

"*  Rule  discharged. 

(a) -6  T.  jr.  61 7. 
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1822.  - 


.    *  i 


» 


JFridat/,  Doe  on  the  Demise  of  Thomas  NETHBRcoTfi  * 

against  JFrancis  Bartle. 

settlement  cer.  P^JECTMENT,  to  recover  ten  acres  and  a  half  of 
Umit^toThr  arable  land,  in  the  parish  of  Soham,  in  the  county 

Hfe?  reminder  ^^  Cambridge^  three  acres,  part  thereof  being  copyhold 

to  die  wife  for  ^,f  ^^^  ^^^^^  ^f  MUdenhaU,  and  the  residue  freehold 

life,  and  re-  ' 

maindcr  to  their  At  the  trial,  brfore  DoUos  C»  J.  at  the  Summer  asdasefi 

issue.      After- 
wards certain      1821,  the  jury  found  a  verdict  for  the  plaintiff,  subject 

freehold  land 

in  the  same  pa-  to  the  opinion  of  the  Court,  on  the  following  case.  .  <. 
to  the  husband  Thomos.  Nethercote  (the  great  uncle  of  the  lessor  qf 
was^o  issue  of  ^hc  plaintiff)  being  seised  in  fee  simple  of  six  acres  and 
^^^[^^^  a  half,  part  of  the  freehold  lands  above  mentkmad^  bj 
band  being  in    ^n  indenture  of  the  2d  October^  1741,  settled  the  same. 

possession  of  '  ' 

the  freehold       to  the  use  of  himself  for  life^  with  remainder  to  the^usA 

lands  under  the 

settlement,  and  of  Martf  his  wife,  for  life ;  remainder  to  the  use  of  ithe 

the  other  land  of 

which  he  was  heirs  of  his  body,  on  the  body  of  the  said  Mary  to  be 
devised  to  his  b^otten.  After  this  settlement,  the  remaining  acre,  of 
his  freehold  and  freehold  descended  to  him  in  fee  simple.  On  the  19th 
rShrw^  IVirMafy,  1758  (being  then  in  possession  of  the  said 

then  in  tlie  im- 
mediate posses- 
sion, and  also  all  his  reversionary  estate,  expectant  on  the  d^ath  of  his,mothel',,  in  csrt^a 
other  lands  therein  mentioned,  and  afVcr  the  decease  of  his  wife,  he  devised  tlie  same  to 
his  daughter  in  fee,  and  all  other  his.real  and  personal  estate  he  devised  tp^hia  j«iie«jh^. 
executors  and  administrators :  Held,  that  the  freehold  land  which  the  husband  held  under 
the  settlement,  passed  undftr  the  particular  devise  in  the  will  to  the  wife  for  Ufe,'an4i/ 
after  her  death  to  his  daughter  in  fee,  altliough  the  wife  would  have  taken  the  same  esta^ 
in  those  lands  under  the  settknoent.      Where,  by  the  custom  of  a  manor,  a  feme  cevejr^ 
was  allowed  by  will  to  pass  her  copyhold  lands,  the  same  Jiavlng  been  previously  surren-  « 
dcred  by  husl>and  and  wife,  (the  wife  having  been  eiamined  separate  and  apart  from  hef  ' 
husband,  and  consenting  thereto,}  to  use.  of  her  will ;  and  a  feme  covert  being  seised  of 
copyhold  lands  in  the  manor,  made  her  will  subsequently  to  the  55  G.  J.  c.'1^2.,  Hnd' 
there  was  no  surrender  to  the  use  of  her  will :  lield,  that  the.  copyholds  did  not  pass  by 
the  will,  the  55  G.  5.  d,  192.  having  dnfy  supplied  the  want  of  a.foritial  surren^,  and*' 
the  surrender  in  this  oaaoiieing  matter  of.  sobitance,  and  requiring  to  bo  accoiiii{«aif d  by 
the  separate  examination  of  tlie  wife. 


UK 
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•ix  and  a  half  acres,  nnder  the  aettlemtnt,  and  alio       1828. 
of  other  land  in  the  same  paridi,  of  which  he  was  seised     j^    , 
ia  fee)    he  made  his  will,  and  devised   as   fidknrs:    ^msKcon 
**'   I    devise    unto   Maty^    my  wife,   all  my  irediold      Ba&tls. 
and    copyhold    lands,    of  which   I  am  now   in  HA 
immediate  possession,   lying  in    the  several    parishes 
of  Soham  and  Fardham^  in  the  county  of  Cambridg€f 
and  also  all  my   reversionary    estate,    expectant    oa 
the  death  of  Mary  Nethercotet  my  mother,   of  and  in 
certain  other  freehold  and  copyhold  messuages,  lands, 
kc»f  situate  in  Soham  and  FardAam  aforesaid ;  to  hold 
tile  said  freehold  and  copyhold  premises  unto  my  wife^ 
and  her  as8%ns  for  her  life,  (charged  as  in  the  will  men- 
tioned;}  and  after  the  decease  of  my  wife,  then  I  devise 
the  said  freehold  and  copyhold  messuages,  lands,  '&c.,  ^ 

onto  my  daughter.  Maty  Nethercote^  her  heirs  and  as- 
signs for  ever.  And  all  other  my  real  and  personal-estate^ 
subject  to  the  payment  of  my  funeral  expenses  and  just 
debt%  I  devise  and  bequeath  unto  my  said  wife^  her 
heirs,  executors,  and  administrators." 

71  Nethercoie  died  soon  after  nuiking  his  will,  leav« 
ing  Mary  NetJiercoie^  his  widow,  and  Mary  Nether^ 
catCf  his  daughter  and  only  child,  him  surviving* 
The  dau^ter,  who  survived  the  mother,  afterwards 
married  WilUam  ChaUeris,  and  died  in  1790,  leaving 
issue  one  child  only,  viz.  Mary^  afterwards  the  wife 
of  Robert  Young.  Upon  the  death  of  her  mother^ 
Mrs.  Young  entered  into  the  possession  of  the  free- 
hold lands,  and  continued  seised  thereof  till  her  death. 
The  copyhold  lands  descended  to  Mrs,  Young  from 
her  mother,  and  she  was  admitted  thereto  in  fee  sun- 
pie,  according  to  the  custom  of  the  manor  of  Milden'^ 
Ml.    Afier  her  marriage,  she  made  her  will»  bearing 

Vol.  V.  K  k  date 
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liii.       dkte  &€  89tb  of  Jcaiimyy  1817»  by  which,  witfc 

D^  ^iiig.     eofii^t  Ht  het  liitsband,  testified  by  bit  ftignature  diaiMii 

^"JwSmT^    dw  devised  all  her  oe^yhold  lands  in  the  nianor  of  MS^ 

Bi^      iiMtaM;  to. Which  she  had  been  admitted  (whidi  iocUiddt 

Aecopyhdid  I&nds  in  qnestion)  xo  WUlmm  PoUittCM* 

ti^  and  his  hdrs^  for  erer,  and  in  case  of  bit  death 

■ 

«mdei^  age,  then  to  her  husband  and  his  heiri^  fer 
e^r.  The.  will  %iras  signed  both  by  Mr.  land  .Mi9. 
Ymmgi*  in  the  presence  of,  and  attested  by  three  Mt^ 
nesse^  bnt  there  was  no  surrender  passed  to  the  us«[«f 
Mr^.  Ybfifigf's  wiH.  In  the  manor  of  MUdenhM^  there 
is  a  custom  enabling  a  feme  coviert  to  pass  by  her  will 
edpyhdld  lands  whidi  hare  been  surrendered  to  Ike 
ilse  <if  the  wife^s  will,  by  the  husband  and  wi^  4he 
wife  bring  examined  by  the  steward,  separate  imd  i^rf 
fhnn  the  hosband,  and  consenting.  The  leraor  of  ihM 
^idiitiff  is  the  heir  at  law,  ex  parte  mateima  of  Maifif 
Young  on  die  part  of  her  grandfather,  but  not  on  fibH 
part  of  her  grandmother,  and  the  heir,  according  lo  the 
custom  of  the  manof  of  MUdenhaU^  of  Mrs*  ¥te^. 
The  question  for  the  opinion  of  the  Court,  as  to  the 
six  and  a  half  acres  of  freehold,  was,  whether  they  were 
htcluded  in  the  particular  devise  in  the  will  of  Tkomoi 
Nethercote^  and  passed  under  that  devise  to  his  wife^  for 
life,  und  afler  her  decease  to  his  daughter,  in  fee.  And 
ad  to  the  copyholds,  whether  by  virtue  of  the  act  of  the 
55  G^.  3.  c.  1 92;,  the  will  of  Mrs.  Young  was  eSectqal 
to  pass  them,  though  there  had  been 'no  surrender  to 
the  use  thiereof. 

Bi^^  AndreWif  for  the  lessor  of  the  plaintiff.  The 
freehold  land  passed^  under  the  particular  devise  ilk  ti|iB 
will/  to  ttie  wife  for^ife,  and  ^fter  her  death,  to'the 

dai^^iter 
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daqgkter  in  fto,  and  tiott«tiqueatly  thti  ktsor  of  tb»       IM^S. 


TMk  dmtL 


plftimifl^  as  the  heir  at  law  of  Mrs.  Vsmg^  is  afatitlpd  10 
recover.  Tbe  qtoestioti  is  not  between  the  deviiee  and  m^xuSMt 
thelieiri  biit  between  two  devisees.  By  the  paniculllf  BA&tit. 
dau^,  the  testator  devises  the  lands  of  wbieh  he  is  in 
tbe  hninediate  possession.  Now  he  was  in  the  immediata 
possession  of  tb'e  freehold  land  in  question^  and  eome^ 
quently,  therd  can  be  no  doubt  that  this  land  would  pass 
under  this  elausoi  had  It  not  been  that  the  wife  took  tbtf 
satM  interest^  and  the  daughter  neariy  the  same  interest 
tttckr  the  Mtkment  That  eircamstanoe,  however^  ia 
not  suffident  to  shew^  diat  the  testator  intended  thia 
hnd  Hot  to  pasS)  where  the  words  of  the  particular  okase 
are  dear  and  unambigaous.  Besides,  there  is  Ho  incoii** 
siiteiMqr  between  the  setdement  and  the  will,  for  ttae 
teitalor  bad  the  fuU  control  over  the  fe^  with  the  ex> 
ceptidn  of  the  life  estate  to  his  wife,  and  he  mi^t  thei»* 
fdfe  natnralljr  auppose^  that  he  might  devise  it,  suljgeot 
to  that  estate  as  he  pleased^  The  will,  as  fer  as  it 
rebltes  to  the  only  interest  which  was  not  in  the  testator^ 
if  eonfiUnatory  of  the  settlement.  It  is  clear,  that  these 
lends  would  not  have  passed  by  a  devise  of  ^^  AU  the 
lands  of  which  the  testator  was  tiot  in  the  possession/' « 
And  if  BO^  they  must  pass  by  the  devise  in  this  wiU| 
of  ^  AU  the  lands  of  which  he  was  in  the  possession*" 
The  qoestion  as  to  the  copyhold  premises,  depends 
upon  the  65  G.  3.  c.  192.  The  preamble  of  that  stfr- 
tatfe  ]fieaite%  that  by  the  custom  of  certain  nu^orsf 
copyhold  estates  of  such  manors  passed  by  the  la^  will 
ahd  testament  of  the  copyhold  tenants  diereof,  dedariog 
the  daes  t)f  aurrenders  made  for  that  purpose  and  that 
wiA  incottvenience  had  arisai  from  the  necessitjr  of 
mM^  sisbb  surrenders ;  and  then  itenHCts^  thi^  wh^fe, 

K  k  *  .any 
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18M.        any  copyhold  tenant  of  such  manor  may  by  will  dis« 
jj~J|^      pose  of  his  copyhold  tenements,  the  6ame  having  been 


NnHBRcon    surrendered  to  such  uses  as  should  be  declared  by  the 

agatnti 

BAftt&i*       will,  every  disposition  made  by  such  will  shall  be  as 
ralid  and  effectual  to  all  intents  and  purposes,  although 
no  surrender  shall  have  been  made  to  the  use  of  the 
will  of  snch  person,  as  the  same  would  have  been  if  a 
surrender  had  been  made*"     The  legislature  intended 
to  supply  a  surrender  which  the  person  making  the 
will  might  have  made,  but  which,  through  accidait 
or  ignorance,  had  been  omitted.     It  did  not  intend  to 
give  to  individuals  powers  over  their  estates  which  they 
did  not  possess  before;  now,  it  is  part  of  the  policy  of 
the  law,  that  a  feme  covert  shall  not  make  any  dis- 
position of  her  real  property  but  under  certain  re- 
gulations.    First,  She  cannot  dispose  of  it  without  the 
concurrence  of  her  husband,  for  a  fine   levied   by  a 
married  woman,  described  as  such,  is  altogether  void. 
Secondly,  the  law  has  provided,  that  she  shall  not  be 
controled  by  her  husband  to  make  an  improvident  dis- 
position  of  her  property  against  her  own  will;  and 
therefore  the  wife  must  be  examined  apart  from  her 
husband,  in  order  to  give  effect  to  any  transfer  of  her 
property.     A  feme  covert,  therefore,  cannot  dispose  of 
freehold  property,  except  by  a  matter  of  record  to  which 
her  husband  must  be  a  party,  and  she  cannot  become  a 
party  to  it,  imtil  she  has  been  previously  examined  apart 
from  her  husband.     If  the  construction  contended  for  by 
the  defendant  is  to  be  put  upon  this  statute,  however,  a 
feme  covert  may  dispose  of  copyholds  by  an  unattested 
writing,  made  either  without  the  concurrence  of  her  hus- 
band, or  induced  by  his  threats  or  control.     The  legisla- 
ture never  could  have  intended  to  have  made  so  important 

a  dis- 
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a  distinction  between  freehold  and  copyhold  property*        1822. 
The  statute  does  not  say,  that  the  content  of  the  husband^      ^^^  ^|^^ 
or  the  private  examination  of  the  wife  shall  be  supplied,     ^""VJ^f* 
but  merely  that  the  surrender  shall  be  supplied.     Here^        Baima 
before  the  passing  of  the  act,  both  these  things  were 
necessary  to  give  effect  to  the  will,  and  therefore,  unless 
this  case  be  within  the  statute,  the  will  cannot  operate 
upon  the  copyhold  property.     The  third  section  of  the 
act,  however,  is  quite  conclusive  upon  this  point,  for  it 
provides,  ^  that  nothing  therein  contained  shall  be  con« 
strued  to  render  valid  or  effectual  any  devise  or  dig* 
position  of  any  copyhold  lands,   &c.  which  would  be 
invalid  or  ineffectual,  if  a  surrender  had  been  made  to 
the  use  of  the  will  of  a  person  attempting  to  dispose  of 
the  same  by  a  will.''      Now,   in  this  case  the  feme 
covert  could  not  by  a  mere  surrender,   vnthout  the 
concurrence  of  her  husband,  and  without  a  previous 
examination,  have  made  an   effectual  devise  of  copy- 
holds, and  therefore  this  will  is  not  rendered  valid  by 
the  act* 

Dover,  contra.  The  reversion  of  the  settled  pro- 
perty did  not  pass  under  the  particular  devise  to  the 
daughter  in  fee,  but  to  the  wife  of  the  testator  under  the 
general  residuary  clause ;  and  if  that  be  so,  the  lessor  of 
the  plaintiff,  who  is  not  the  heir  at  law  of  the  wife  of  the 
testator,  is  not  entitled  to  recover.  The  words,  **  of 
which  I  am  in  the  immediate  possession,"  are  a  de« 
scription  of  the  interest  which  the  testator  had  in  the 
lands  intended  to  be  devised  by  him,  and  do  not  refer 
to  the  actual  occupation  or  possession  of  the  land  under 
his  life  estate.  The  words  of  a  will  must  be  construed 
in  their  legal  sense,   unless  a  contrary  intent  plainly 

K  k  3  appear. 
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1 82 J.       app^APi  Jldlkmit  V.  IJo(l(may  (a))  anc}  tbe  testator  nmst|' 
j^^^j^Tl      primA  facipi  b«  pr^umed  to  know  the  l»w  ;u  treJI  itfj " 


*««»wwi    ^npth^i*^  Pwefiyi  V.  jFfcgr^5.  (i)     If  there  had  been  sttij 

Wbfgirity  in  thu  wcM-c^i^  themwdves,  it  is  wholly  remote^ 

toy  Otbw  words  of  tbe  seqtencei  for  the  testator,  nffer 

giving  thelondu  of  w)n(di  be  wa$  in  )mniediat^  pos^^oQi ' 

dfivi^  a  fev^sbnfiry  fstat0  eypeftant;  on  the  d^th  of 

bi«  m>^»h  tp  bi(i  wi^  for  life,  and  to  bis  daughter  in 

feOf  ^PW>  ip  th?  Ujgal  f^nfi^  of  the#e  wQjrdSi  the  T^' 
Yef^ipn  wfi  not  Ifl  |b9  fmfn^mt^  po^s^ssion  0f  tbt' 
ti^^tpr ;  ^t  w^  y^tf d  iq  interest,  t)ut  not  in  posse^sfoiit 

ig^tftfs  in  ppi^sipn  ^  bei^  put  in  direct  oppo^itiQH 
to  w(^c^  in  r^re^fon  |)y  tbQ  to^t^r^  It  i^  i[\ift» 
9\^h  \lw^vQ^  ib»t  tbe  (^tator  did  not  int^ndi  tbiii 
(b^  reversion  should  pasi  by  this  QJftus^,  for  if  b^  bad 
intend^  it|  he  would  })ave  Revised  it  \x^  cxprm  terms* 

]^y  thi$  conntructipn,  fpU  ^^(  will  be  giv§n  tO  ^U  thf 

wprd^  of  tbe  will.  Jb«  te§t^tQjf  bad,  besides  the  settled 
property,  other  Jai^]^  yi  the  same  pari^b^  of  whipb  be 
was  seised  in  fee.  Of  that  he  was,  in  every  sense,  jp  tbe 
immediate  possession,  and  that  land  alone,  he  intended 
to  deyiife  to  his  wife  fpr  life*  ftnd  tp  hi^  daughter  in  fee. 

Put  if  the  construction  contended  for  on  the  otlier  ^ide 

prevail^  then  tbe  t^^tatpr  mu^t  be  taken  to  have  given  to 
bis  wife  the  same  estate  in  that  land  which  she  already 

possessed  under  tbe  settlement>  yiz.  a  Hfe  interest.    It 

is  clear,  that  the  reversion  passed  by  the  residuary 
9lau$e,  Qhesier  v,  Chester  (p),  Hog  dern^  Lord  Cholrnqmielp 
V,  JVeqlfierbi/.  (r/)  Btf^ideSj  if  the  rc3iduary  clause  is  not 
to  ppciTito  upPii  this  rcvcr^ipni  there  13  no  estate  upon 
whigb  it  can  ppcratCt     Then  as  tP  the  cppyhpld,  this  rs 

(a)  5  Ttfi,  juD.  iOl.  Ik)  9SttwuLS%S. 

[c)  3  fon  r.  S5,  {it)  1 1  J5a5/,  927. 
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« 

a  c^Ji^  in  which  the  want  of  a  surrender  is  supplied  bjr  }^^^* 
the  55  (j,  3.  c,  1 9;?.  The  words  pf  the  first  sectioa  are 
very  If^rge  ai^d  comprehensive,  and  are  clearly  sufficient 
to  comprise  tha  present  case.  In  Taylor  v.  Phillips  (a),  94in*» 
it  was  doubted  whether  a  surrender  by  a  wife  ia  her 
husband'^  presence  was  not  goods  although  it  did  not 
appear  that  she  was  separately  examined.  Jn  this  cas^ 
the  husband  signed,  and  was  a  party  to  the  will ;  and 
it  is  pot  necessary  that  the  wife  ^^hpuld  b^  examinedf 
for  thi^t  U  a  mere  matter  of  fprm«  The  surrender  |ind 
the  will  (ire  not  concurrent  acts.  The  surrender  may 
be  made  years  prior  to  the  will,  yet  the  examinatio9 
must  take  place  prior  to  the  surrender,  and  the  steward 
cap  know  nothing  of  the  will  which  is  pot  in  existen<^ 
Such  a.  surrender  passes  no  interest  at  the  time^  ^d  is 
very  different  from  a  surrender  of  one  to  the  us^  of 
anoth^  persop,  which  takes  effect  iinmediatelyi^  aii4 
cannot  be  revoked.  In  the  latter  case^  the  examination 
is  matter  of  substance^  for  a  wife,  under  the  influence 
of  her  husband,  might  otherwise  sell  her  estate  during 
her  life^  and  deprive  herself  of  support  during  widow- 
hood. Such  surrenders,^  however,  are  not  affected  by 
the  statute.  .But  in  this  case,  nothing  passes  during 
her  life,  she  only  exercises  a  power  with  the  consent  of 
her  husband,  which  she  herself  Assessed  before  mar- 
riage. The  jus  proprietatis  after  the  marriage  Is  in  hej^ 
and  the  jus  possessionis  in  her  husband*  and  they  are 
1both  parties  to  the  appointment.  Before  the  55  Geo.  9. 
c.  19;^.  frequent  applications  were  made  to  courts  of 
equity  to  supply  surrenders,  and  great  litigation  followed^ 
and  the  object  of  the  act  was  to  remedjr  this  incon-^ 

Kk  ♦  -  .  fedenoe^ 
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}Sti»  Yenienoe^  by  makii^B;  ooe  geneni  and  uniform  nde'«pa 
plicable  to  eurrenders  in  all  testamentary  cases.  Anft 
the  words  of  this  act  are  sufficiently  large  to  include  alU-' 


JndremSf  in  re[dy,  was  desired  by  the  Court  to  ooii^ 
fine  himself  to  the  first  .pdnU  The  defim^int  is>  Kdl 
assisted  by  takii^  the  words  <<  of  which  I  am  fai  ttii 
immediate  possession,''  to  refer  to  the  interest  wlibfe 
the  testator  had  in  the  lands,  and  not  to  the  actual  ocs* 
cupation.  The  testator  was  in  the  immediate  posset 
sion  of  an  estate  for  life  in  the  lands,  and  diey  mosi 
therefore  be  included  in  the  words  of  this  particular 
clause,  even  under  that  interpretation  of  them.  No 
argumait  is  fiimished  for  the  defendant,  firom  the  tee? 
tatoi^s  having  given  another  reversionary  interest;  in 
express  terms,  because  whether  this  reversion  passed  by 
the  particular  or  the  residuary  clause,  it  must  he  hdd 
to  have  passed  by  a  devise  of  the  lands  themselves*  It 
is  true,  that  if  these  lands  did  not  pass  by  the  parti** 
cular,  they  passed  by  the  residuary  clause;  but  tJbe 
words  of  the  particular  clause  are  sufliciently  ccHnpre* 
bensive  to  pass  them,  and  it  cannot  be  shewn  that  the 
testator  meant  not  to  include  them  in  that  clause^ 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintift' 
is  entitled  to  recover  both  the  freehold  and  the  copyw 
hold  lands.  The  question,  as  it  regards  the  fineehoU!^ 
depends  entirely  upon  the  construction  of  the  particular 
will ;  the  question,  as  it  regards  the  copyhold,  is  one  of 
general  and  extensive  importance.  The  words  of  the 
particular  clause  in  the  will  are  these :  *^  I  devise  unto 
Majy,  ray  wife,  all  those  my  freehold  and  copyhold 
Jandsy  &p,  of  which  I  %m  qpw  in  the  immediate  pos- 

sesdoiiy 
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8056100,  lyiog  in  the  several  parishes  of  Sokam  and  18S8, 
F&rihanu^  I  am  quite  satisfied  tiiat  these  words  are 
sujfficieiitm  themselves  to  comprise  the  fireehokl  land  in 
question.  There  could  have  been  no  doubt  indeed  £»tu. 
upon  the  subject  if  the  person  designated  io  takej  had 
not  been  the  same  person  vrfio  would  have  taken  under 
the  settlemei^t  ;:it  ajq)ears  to  me^  however^  that  the  words 
of  dascripCion  are  not  to  receive  a  different  construction, 
on  aoco^^t  of  the  character  of  the  person  to  ndiom  the 
gift  is  fnad^  I  am  bj  no  means  clear,  that  the  testator 
meant  to  convey  the  fireehold  land  by  the  residuary 
clause^  and  that  being  so,  I  think  that  we  are  bound 
to  give  cAct  to  the  dear  and  unambiguous  words  of  die 
particular  dause.  As  to  the  copyhold,  I  agree  with  die 
oounsd  finr  the  defendant,  that  the  words  of  the  55  6.  S* 
t^  192.  are  large  enough  to  comprise  the  present  case; 
but  it  docs  not  thence  necessarily  follow  that  the  statute 
does  Gomprke  this  case.  It  is  laid  down  by  Lord  Coke{d% 
^  That  a  case  out  of  the  mischief  intended  to  be  re- 
medied by  a  statute  shall  be  construed  to  be  out  of  the 
purview,  though  it  be  within  the  words.''  Now  I  am 
quite  satisfied  that  this  case  is  out  of  the  mischirf  in* 
tended  to  be  remedied.  The  statute  recites,  *^  that,  by 
the  custom  of  certain  manors,  copyhold  estates  of  such 
manora  passed  by  the  will  of  copyhold  tenants  thefeoi^ 
declaring  the  uses  of  surrenders  made  for  that  purpose 
and  that  much  inconvenience  had  arisen  firom  the  ne- 
cessity of  making  such  surrenders^'*  the  enactment, 
therefore,  was  to  prevent  that  inconvenience  which  had 
been  found  to  arise  from  the  necessity  of  making  such 
furrenderSf    Now  no  inconvenience  bad  been  found  to 

(a)  a/fiiltf.08S. 
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1822.       grise  from  the  necessity  of  making  a  surrender}  in  ovd^  - 
Doi  dem.      ^^  6^^^  ^ect  tp  the  will  pf  a  marri^jd  woman,*  where  iH^ 
^^fdb?*"     ^^  ^  P**'*  ©f 'tbe  custom  of  the  manor  that  she  Wfwi  to: 
BAMNbv.       be  examined  by  the  steward.     The  inconvenienoe  oout* 
templated  by  the  statute,  was  the  necessity  of  a  surrender 
by  an  adu]t;  not  under  any  legal  incapacity,  in  order  tp 
render  a  dev|se  by  him  of  copyhold  effectual.    In  the 
latter  case,  the  surrender  is  mere  matter  of  {brm  Md' 
ceremony.     Here^  the  sarrender  is  matter  of  substan^/ 
I  am  of  ppinipn,  that  the  legislatture  intended  by  this 
statute  to  supply  the  watit  of  a  mere  formal  surrendeir^ 
only.     If  we  were  to  bold  that  the  statute  extended  to 
a  ca^e  like  the  present,  we  should  be  introduciuj^  insteac' 
of  remedying  a  miscbief ;  for  I  consider  the  separate 
ex^^unatipn  of  the  wife^  at  the  time  of  the  surreader^  hf 
the  steward,  according  to  the  custom  of  the  manori  aa 
a  guard  and  protection  which  the  law  has  proyided^  to 
prevent  the  Mfife  from  making  an  imprudent  will  under 
the  control  pf  her  husband.     That  protection  is  no^ 
perhaps,  so  necessary  in  the  case  of  a  will  as  in  the  case 
of  ap  immedjfite  sale.     In  the  latter  case,  the  wife  de* . 
priyes  herself  pf  all  present  and  future  means  of  subsist* 
ence ;  but  although  that  is  not  so  in  the  case  of  a  wil^ 
she  is  still  entitled  to  that  protection  which  the  law  al- 
lowed her,  to  prevent  her  being  compelled  by  her  has* 
band  to  make  an  improvident  disposition  of  her  property 
in  favour  of  himself  or  those  connected  with  him.     I 
think  that  if  we  were  to  put  the  construction  contended 
For  on  this  statute,  we  should  deprive  femes  coverts  of 
that  protection  which  the  law  generally  extends  to  theni 
with  respect  to  their  freehold  property,  and  which,  by 
the  custom  of  this  and  most  other  manors,  fs  expr^sly 
allowed  them  with  respect  to  their  copyhold  property. 
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I  am  t^er^re  pf  qpiniPQf  tb^  although  tbi^  in  «  c^e^       Igj^^ 
vitf)in  the  worcU  pf  U^^  sUtute,  it  i*  not  within  the  mi«j       — 7- 

Dob  ^Iw^ir 

chief  iptcpnd^  to  1)0  rw^ied,  fwid  theyrfore  is  put  of  n 


ihf  purvitw^  barwu 

]^TUY  f.    Ta  pqiitlcj  €^  devis^^  tQ  ^wfip  property, 
It  ijt  ipwmtent  upon  bim  to  sihew  th^t  th^re  ^r^,  in  th^ 

wll,  wgrtfe    ^ufficioitly  largQ  to   p96§   thftt  prop^^, 

^he»  thirt  i^  the  cage  the  property  will  p^%  uukwf  § 
contrary  iftkwtion  ^ppe^^iv  from  gther  if^rts  pf  the,  will. 
Tbf?  gnu»  is»  in  th«  fir^t  inatftnc^i  qn  the  devi§^  |Mit 
when  bQ  h4s  iu<i(}9  out  that  the  worijs  are  sufiiQicptly 
Uiige  to  p«9H  thp  prfqp^rtjy^  the  onus  i3  ^hlft^j^  ^4  o^t  ^ 

jO»  the  efipo^t^  piurtyt   In  tbia  pa^e^  th^  testator  d^visey 

^  ^§  jlhebpld  an4  copyhold  kndft  of  which  he  wa§i  in 
tb^  iQ>mcdii^  pp^e$sion.  At  the  time  of  malting  bi^ 
\f\\\n  ho  f^  in  the  immediate  po^^saon  of  certain  \m^9$ 
of  which  he  wfv^  m^&A  in  f^e  simple,  and  Qf  certain  Qthcr 
Und«f  pf  which  he  ww  sei^  for  lifei  with  reversion  tP 
himBctf  in  ftc>  cspectwit  on  his  mother's  death ;  b^  ha^ 
lhei^fi;»re  n$ed  wprd$  sufficiently  large  to  ipclnde  th^ 

property  in  au^tipiH  unles§  it  can  he  collected  frojn 
Other  p^rt^  pf  the  will,  that  he  intended  that  the  prq- 
p^rty  should  not  pass ;  and  it  has  been  contended  that 
it  eannot  p§s9i  upon  two  ground^  first,  beca\ise  th^  will 
wQuld  then  be  inoperative  as  to  the  settled  propertyi 
bQcauae  he  gives  the  property  to  his  wife  for  HG^  with 
rcxnainder  to  his  daughter  in  fee,  and,  independently  of 
tlie  will,  the  wife  h^  in  the  settled  property,  im  estate 
for  life,  find  th^  daughter  an  estate  in  tail ;  and  in  case 
of  no  other  issue,  that  she  would  take  the  reversion  in 
fee  by  descent^  There  are  many  instanccsi  however,  in 
which  a  testator  has  devised  settled  propertjF  to  a  per- 

spn 
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1822.  son  entitled  to  take  under  the  settlement,  and  no  case 
"■  —  has  been  cited  in  which  that  circumstance  has  been 
NxTKBBcoTi  held  to  prevent  the  devise  taking  effect,  where  the  words 
pJ^^JJ^  are  sufficiently  large  to  comprehend  the  property ;  and 
there  being  no  authority  upon  the  subject,  I  think  we 
ought  not  so  to  hold  in  this  case.  Then,  as  to  the  residu- 
ary clause,  it  seems  to  me,  that  the  testator  did  not  in 
that  clause  contemplate  the  property  in  question.  He 
uses  general  words  for  the  purpose  of  passing  all  his  pro- 
perty. In  the  early  part  of  the  will,  he  describes  spe- 
cifically a  reversionary  interest  which  he  had  expectant 
on  the  death  of  his  mother,  and  if  he  had  intended  by 
the  residuary  clause  to  pass  specific  property,  I  think 
he  would  have  used  a  specific  description  of  it.  Tlie 
use  of  the  general  words  in  the  residuary  clause  does 
not  satisfy  my  mind  that  the  testator  then  had  in  con- 
templation the  property  in  question.  If  there  had  been 
no  residuaiy  clause,  the  property  in  question  undoubt- 
edly would  have  passed  by  the  particular  clause;  and  I 
know  of  no  instance  in  which  the  general  words  of  a 
residuary  clause  have  been  held  to  controul  and  limit 
the  operation  of  a  preceding  particular  devise.  As  to 
the  other  question,  I  have  no  doubt  whatever.  The 
enacting  part  of  the  statute  contains  large  and  general 
words,  but  the  recital  refers  to  the  particular  incon- 
venience intended  to  be  remedied.  That  inconv^iience 
was,  that  a  will  expressly  devising  copyholds  was  in- 
operative where  the  testator  had  omitted  to  make  a 
surrender  to  the  uses  of  his  will.  The  surrender  in  such 
a  case  was  a  mere  matter  of  form,  and  I  am  of  opinion 
that  the  statute  meant  to  supply  the  want  of  a  surren- 
der in  such  cases  only,  and  n6t  where  it  was  a  matter 
pf  substance.     Here  the  surrender,  coupled  with  the 

^separate 
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8q)arate  examination  of  the  wife,  is  a  matter  of  sub-  1823. 
stance.  I  am  quite  satisfied  that  the  ie£rislature  did  not  _  7" 
mean  to  take  away  that  protection  which  such  a  sur-    Nethircom 

ngntHSt 

render  is  calculated  to  afford  to  feme  coverts.  It  is  the  Baktuc 
du^  of  the  stewards  of  the  manors  in  such  cases  to 
take  care  that  no  feme  covert  is  suffered  to  surrender  an 
estate  to  the  uses  of  a  will  without  previously  apprising 
tbem  of  the  consequences  of  that  act.  For  these  rea- 
sons, I  am  of  opinion  that  the  lessor  of  the  plaintiff  is 
entitled  to  recover  both  the  freehold  and  copyhold 
land. 

HoLBOYD  J.  It  appears  to  me  that  the  testator  in 
this  devise  had  in  contemplation,  not  only  lands  of 
which  he  was  in  possession,  but  likewise  lands  of  which 
he  was  not  in  possession ;  and  he  there  makes  use  of 
words  applicable  to  both.  The  lands  of  which  he  was 
in  immediate  possession  were  one  acre,  (with  respect  to 
which  there  is  no  question,)  and  six  acres  and  a  half  of 
freehold,  of  which  he  was  seised  for  life,  with  remainder 
to  bis  wife  for  life,  with  remainder  in  special  tail,  and  the 
reversion  in  fee  to  himself.  He  had  besides  land  of  which 
he  was  not  in  the  immediate  possession,  namely,  that  which 
was  to  come  to  him  after  the  death  of  hisi  mother ;  and, 
having  these  in  his  consideration,  he  gives  all  the  lands 
of  which  he  was  in  the  immediate  possession,  and  also  the 
land  expectant  on  her  death,  to  his  wife  for  life,  with  re- 
mainder to  his  daughter,  Maiy  Nethercote^  her  heirs  and 
assigns,  for  ever.  Now,  the  words  are  sufficiently  large 
to  comprehend  both.  I  apprehend  it  to  be  a  clear 
princijple  of  law,  that  where  words  are  unequivocal,  and 
clearly  comprehend  a  particular  species  of  property, 
they  are  not  to  be  narrowed  and  restrained  by  mere 

conjecture. 
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1^2$.        eokije^tur^.     I  am  thefefo)*e  oF  opinibti,  that  tiie  ^ 
^ — T"        acres  diid  H  half  Are  included  ifi  the  d§vi^  of  landk  ttf 

Doe  deiiK 

KmrsKcoTi     which  h^  Was  iii  the  immediate  possession.    T^th  r^ 
Baktli.       spect  t6  the  other  pdlnt,^  it  seems  to  old  i^eftf  Huit^^he 
statute  only  meant  tD  do  away  with  the  n^c^ssity  of 
making  a  surrender,  which  was  infiere  matter  of  fi^fth. 
Assumihg  the  words  of  the  eiiacting  paft  of  thd  sfiltdle 
to  be  sufficiently  large  to  comprehend  a  dase  bt  Uib 
kind,  they  must  stiU  be  construed  With  nslerehde  to  ttife 
mischief  intehded  to  be  guarded  against.    Thai'  fim- 
chief  was  the  necessity  of  mailing  a  mere  formal  taH 
render.      Now,  if  before  the  statute,  the  steward  had 
taken  a  Ibrtea)  surrender  without  examining  the  wife 
apart  from  her  husband,  nothing  would  hate  ^Med 
under  the  will.    I  am  of  opinion  that  the  MtaU  itiiN^ 
supplies  the  surrender,  and  not  that  eibunmation  bf 
the  wife  whtch,  by  the  custom  of  this  mano^i  Was  ii^ 
cessary  previously  tb  the  passing*  of  the  surMlddr;    t 
am  quite  satisfied  that  the  l^slature  did  not  intend  to 
deprive  married  women  of  that  substantial  protecdon 
which,  by  the  custom  of  this  and  other  manors^   is 
extended  to  them  in  cases  of  copyhold,  and  which  is 
analogous  to  the  protection  allowed  them  by  the  law  tsf 
£ngland  in  cases  of  freehold  property.      For   thesfe 
reasons,  I  am  of  opinion  that  the  lessor  of  the  pldntiff 
is  entitled  to  the  judgment  of  the  Clourt. 

BfisT  J.  concurred. 

Judgment  for  the  |)laiiitiS 
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Mamu,  £xecutor  of  Quiklan  against  C.  M. 

BULTEEL. 

QOVENANT    upon   a  deed,   whereby  the    pardci  ^^^^"j^ 
agreed  to  submit  certain  differences  to  the  award  fendantcove- 

^  nanted  to  obey, 

of  arbitratora.    The  first  count  of  the  declaration  stated  abide  by,  and 

perforxn  an 

the  defendant's  covenant  to  obey,  abide  by,  and  perform  award,  and  that 
the  awardi  and  that  he  would  not  by  affected  delay,  or  prerent  the  ar- 
otherwise  hinder,  or  prevent  the  arbitrators  froin  making  ^J!KSg  UiST 
their  award.     It  then  stated,  that  the  arbitrators  duly  '^^litS^ 
made  their  awards  and  that  they  thereby  directed,  that  *'^^^'? 
the  defendant  should  pay  to  the  plaintiff  certain  sums  award,  and 

;  ,  '^  "  i        *^  tliereby  directed 

therein  mentioned.     The  breaches  assigned  were,  that  tbe  defendant . 
the  defendant  did  not  pay  those  sums  of  money*     Th^  sum  therein 
second  count  was  founded  upon  the  same  deed,  and  «iiegedaaa 
assigned  as  a  breach,  that  the  defendant  did,  before  the  ^^^t  tUt 
making  of  the  award,  hinder  and  prevent  the  abitrators  ^a  not^^"tL 
firom  making  their  award  in  this,  that  the  defendant,  by  21"  *!^J^ 
a  certain  deed  in  writing,  signed  and  sealed  with  the  ^^re  the  award, 

,  ,  .  ,  defendant,  by 

seal  of  the  defendant,  after  reciting  as  therein  was  recited,  deed,  revoked 
did  revoke,  abrogate,  and  put  an  end  to,  and  determine  the  arbitrators, 
all  and   every  arbitration  or  arbitrations,  reference  or  vocaUonthey 
references  to  arbitration,  deed  or  deeds  of  submission,  Hel^^ponde- 

murrer,  that 
defendant  was  entitled  to  judgment,  although  it  appeared  by  the  pled^  that  he  had  been 
guilty  of  a  breach  of  the  covenant  to  abide  by  the  award  by  revoking  the  authority  of  the 
aibitrstors,  the  plaintiff  being  entitled  to  recover  damages  only  in  tiH|>«et  of  the  cause  of 
action  stated  in  his  declaration,  and  not  in  respect  of  a  cause  of  action  disclosed  in  the 
pita. 

Ilie  second  count  of  the  declaration  stated  the  deed  of  reference,  and  then  averred  that 
defendant  did,  before  the  making  of  the  award,  hinder  and  prevent  the  arbitrators  from 
making  their  award  in  this,  that  the  defendant,  by  a  certain  deed  in  writing,  signed  and 
sealed  by  him,  after  reciting,  as  was  therein  recited*  did  revoke  the  authority :  Held,  upon 
demurrer,  that  this  was  an  allegation,  not  of  the  mere  le^al  effect  of  the  deed,  but  of  the 
feet  of  revocation,  and  that  it  was  unnecessarv  to  state  that  the  arlntrators  had  notice  of 
the  revocation,  that  being  Becettarily  implied  in  the  averment,  that  the  defendant  had 
revoked  the  authority. 

agreement 
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1822*  agreement  or  agreements,  contract  or  contracts  to  riefer 
^][]^  to  the  arbitration  or  award  of  the  said  arbitrators^ 
b'Tt'"'  whereby  they,  the  said  arbitrators,  were  hindered  and 
prevented  from  making  their  said  awards  and  whareby 
the  sfud  plaintiff  lost,  and  was  deprived  of  the  benefit 
that  he  would  otherwise  have  derived  from  an  award. 
The  defendant  pleaded  to  the  first  count,  that  before 
the  arbitrators  made  their  award,  he,  the  defendant,  by 
deed,  revoked  their  authority,  of  which  deed  and  re* 
vocation  of  their  authority,  the  arbitrators  before  tbe 
making  of  the  award  in  the  first  count  mentioned^  had 
notice*  To  this  plea  the  plaintiff  demurred.  Tbe  de- 
fendant  demurred  to  the  second  count  of  the  dedaration^ 
and  assigned  for  cause,  that  it  was  not  alleged,  that 
the  arbitrators  had  notice  of  the  revocation,  nor  was  it 
i^ewn  how  the  defendant  hindered  them  from  making 
their  award. 

Chitiyy  for  the  plaintiff.  The  plaintiff  is  entitlecf  to 
ji^dgment  on  the  demurrer  to  the  plea  'to  the  first  count. 
The  ground  of  action  stated  in  that  count,  Is  the  breach 
of  the  covenant  to  perform  the  award.  The  plea  shews 
the  award  to  be  void,  but  admits  that  the  defendant  has 
committed  a  breach  of  another  covenant  set  out  in  the 
declaration,  by  which  the  parties  covenanted  not  to 
prevent  the  arbitrators  firom  making  their  award.  In 
Chartdey  v.  Winstanley  (a),  this  Court  refused  to  arrest 
the  judgment  in  an  action  brought  upon  an  arbitration 
deed,  where  one  of  the  parties  to  the  submission  bad 
become  a  feme  covert  subsequently  to  the  submission 
and  before  the  award :  the  breach  alleged  in  the  deplar- 

(a)  5  J^H,  3^, 

ati<mft 


IN  THE  2d  &  3d  Years  of  GEORGE  IV.  *^ 

ation,  being  non-payment  of  money  pursuant  to  the        *o*». 
award,  on  the  ground,  that  it  appeai*ed.  upon  the  whole       Maew 
record,  that  one  of  the  parties  had  been  guilty  of  a  breach      bJ^JI^ 
of  the  covenant,  not  to  abide  by  the  award*  Le  Bret 
V.  Papillon.  {a)     Now,  here  it  apiiears  by  the  defend- 
ant's  plea,  that  he  has  broken  that  covenant  by  revoking 
the  arbitrators'  autliority,  and  therefore  that  case  is  ex* 
prcssly  In  point.     Seconiily,  the  plaintiff  is  entitled  to 
judgment  on  the  last  count.     For  thero  an  actual  re* 
vocation  of  the  autliority  of  the  arbitrators  is  allq|;ed5  and 
that  is  sufficient.  In  Vynior's  ca^(A),  which  was  an  action 
on  a  bond,  the  defendant. craved  oyer  of  the  conditioD* 
which  was  to  abide  tlic  award  of  Mr.  Buggc^  and  then 
pleaded,  that  he  by  his  deed  "  revoked  and  abrogated 
the  authority  of  the  arbitrator,"  to  which  the  plaintiff 
demurred,  and  it  was  resolved,  that  the  plaintiff  need 
not  aver,  that  the  arbitrator  had  notice  of  the  counter- 
mand, for  that  is  implied  in  these  words,  *^  revocavit 
et  abrogavit  omnem  authoritatem,"  for  without  notice 
there    Is   no   revocation    or   abrogation,  of   the    au- 
thority, therefore,    if  there  was  no  notice,   it  should 
be  found  for  the  defendant,  as  if  a  man  pleads  quod 
feoffavit,  cledit,  et  dimisit  pro  termino  vitae,  it  implies 
livery,  for  without  livery,  it  is  no  feoffment  gift   or 
demise.     Now,  that  is  an  autliority  expressly  in  point 
to  shew,  that  the  last  count  is  properly  framed. 

Gaselee  contra.  The  plea  is  a  good  answer  to  the 
cause  of  action  alleged  in  the  first  count,  which  is  sub- 
stantially the  non-payment  of  the  money  awarded.  The 
plea  shews  that  the  award  is  wholly  void.    If  the  argument 

(a)  4  Jiutt.  502.  (b)  S  Co.  162. 

Vol.  V.  LI  on 


510  CASES  IN  HILARY  TERM 

1 822.  on  the  part  of  the  plaintiff  is  to  prevail,  he  will  derive  the 
^^,^y  same  advantage  irom  this  action  as  if  the  award  had 
^^^  been  good.  At  any  rate,  Ihat^ would  be  the  case^  if  the 
plaintiff  had  declared  in  debt  upon  the  award,  for  in  that 
case  he  would  have  been  entitled  to  recover  the  whole 
sum  awarded.  (The  Court  then  desired  him  to  proceed 
to  the  other  point)  The  plaintiff  ought  to  have  stated 
in  the  last  count,  that  the  arbitrators  had  notice  of  the 
deed  of  revocation.  The  all^ation  is,  that  the  defend- 
ant, by  a  deed  signed  and  sealed  by  him,  reciting  as 
therein  was  recited,  did  revoke.  The  plea,  therefore^ 
merely  states  the  legal  effect  of  the  deed.  Now  the 
mere  execution  of  such  a  deed,  which  purports  to  re- 
toke  the  authority  of  the  arbitrators,  would  not  operate 
as  a  revocaticm  without  express  notice,  and  therefore  the 
second  count  is  bad. 

Abbott  C.  J.  I  am  of  opinion,  that  the  defendant 
is  entided  to  judgment  upon  the  demurrer  to  the  plea 
to  the  first  count  of  the  declaration.  The  ground  of 
complaint  in  that  count  is  the  non-payment  of  money 
pursuant  to  the  award,  or  in  other  words,  a  breach  of 
the  covenant  to  perform  the  award  when  made.  It  ap- 
pears by  the  plea,  that  the  defendant,  by  countermand- 
ing the  authority  of  the  arbitrators,  has  broken  the  cove- 
nant to  abide  by  the  award,  or  that  whereby  he  stipulated 
nottQ  hinder  the  arbitrators  from  making  an  award; 
and  it  is  urged  on  the  part  of  the  plaintiff,  that  altliough 
this  plea  is  an  answer  to  the  cause  of  action  suggested 
in  this  count,  yet  that,  inasmuch  as  it  appears  upon 
the  whole  record  that  the  defendant  has  been  guilty  of 
a  breach  of  covenant,  the  plaintiff  is  entitled  to  judgment  ' 
upon  that  county  and  the  case  of  Charrdey  v.  Winstan- 
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Uif{a)  has  been   relied  upon.     That  ease,  however,  is        183l?« 
very  distingnishable   from  the  present     There  it  ap^       ^   ^ 
peared  upon  the  &ce  of  the  plaintiff's  count,  that  the       againu^    - 
award  was  made  after  one  of  the  parties  to  the  sub- 
mission  had  'become  a  feme  covert.     Her  marriage  was 
in  itself  a  revocation  of  the  authority  of  the  arbitrators^ 
and  therefore  was  a  breach  of  the  covenant  to  abide  by 
the  award.     In  this  case,  the  breach  of  that  covenant  is 
disclosed  only  by  the  defendant's  plea,  and  it  never  has 
been  held,  that  a  plaintiff  who  seeks  to  recover  damages  for 
one  ground  of  action  stated  in  his  count,  is  entitled  to 
recover  in  respect  of  anodier  disclosed  by  the  defend- 
ant's plea.     I  am  of  opinion,  that  a  plaintiff  can  re- 
cover only  in  respect  of  the  ground  of  action  stated  in 
his  dedaration.    As  to  the  demurrer  to  the  last  county 
I  cannot  distinguish  this  from  Fynior^s  case.     There  the 
allegation  was,  that  the  party  by  his  deed  revoked  the 
authority  of  the  arbitrator,  and  the  decision  was,  that 
that  allegation  imported  notice  to  have  been  given  to 
the  arbitrator,  and  that  being  so,  the  case  is  expressly 
in  point  with  the  present     If  the  declaration  in  this 
case  had  alleged,  that  the  party  had  sealed  and  delivered 
a  certain  deed,  containing  therein  as  follows,  and  setting 
out  the  deed,  and  thereby  revoked  the  authority  of  the 
artntrators,  it  would  not  have  been  sufficient,  for  that 
would  only  have  been  an  allegation  of  the  effect  of  the 
deed.     Here  the  allegation  is,  that  there  was  an  express 
levocation  by  deed. 

Baylsy  J.     It  is  laid  down  by  Lord  Cake  in  Vyniai^B 
oase^'  that    *^  there  is  a  difference  iwhen  two  things 

la)  5Eatt^26^ 
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iS22«  sxe  requisite  to  the  performance  of  an  act,  and  both 
j^^^^  things  are  to  be  done  by  one  and  the  same  party,  as  in 
agaiiut  djg  jjggg  q{  feoffbaent,  gift,  demise,  revocation,  &€., 
and  when  two  things  are  requisite  to  be  performed  by 
several  persons,  as  in  the  case  of  a  grant  of  a  reversion ; 
attornment  is  not  implied  in  it ;  and  yet  without 
attornment  the  grant  hath  not  perfection ;  but,  foras- 
much as  the  grant  is  made  by  one,  and  tl^e  attornment 
is  to  be  made  by  another,  it  is  not  implied  in  the  plead- 
ing of.  the  grant  of  one;  but,  in  the  other  case,  both 
things  are  to  be  done  by  one  and  the  same  person,  and 
that  maUes  the  difference." .  Now,  here  the  allegation  is^ 
that  the  defendant  .by  deed  revoked  the  authority,  and 
that  is  a  double  allegation,  importing,  first,  that  the 
'  party  executed  a  deed  of  revocation,  and,  secondly, 
that  he  gave  notice  to  the  arbitrators*  The  plaintiff, 
therefore,  may  put  in  issue,  either  the  execution  of  the 
deed,  or  the  fact  of  notice.  I  think,  therefore,  that 
Vynior^s  case  is  an  express  authority  to  shew  that  the 
last  count  of  the  tleclaration  is  properly  framed,  and 
for  the  reasons  given  by  my  Lord  Chief  Justice,  I  am 
also  of  opinion,  that  the  defendant  is  entitled  to  judg- 
ment on  the  demurrer  to  the  plea  to  the  first  count. 

HoLROYD  J.  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  upon  the  demurrer  to  the  first  plea. 
This  case  is  very  distinguishable  from  Ckamlej/.v.  fViU" 
Stanley  for  the  reasons  already  given  by  my  Lord  Chief 
Justice;  and  I  think  that  the  plaintiff,  who,  by  his 
declaration,  seeks  to  recover  damages  for  the  causes  of 
action  therein  stated,  ought  not  to  be  allowed  to  recover 
in  respect  of  another  cause  of  action,  disclosed  by  the 
defendant's  plea.    As  to  the  demurrer  to  the  last  count, 

Vynun's 
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Vynior^s  case  is  an  authority  to  shew  that  it  is  sufficient 
to  allege  that  the  party  by  deed  revoked  the  authority 
without  expressly  averring  that  notice  of  revocation  was 
given  to  the  arbitrators,  and  that  being  so,  the  judg- 
ment must  be  for  the  plaintiff  upon  that  count* 

Judgment  for  the  defendant  upon  the  demurrer  to 
the  plea  to  the  first  count,  and  judgment  for  the 
plaintiff  upon  the  demurrer  to  the  last  count  (a) 


1822. 


Marsh 
offunst 

BULTKXL. 


(a)  Best  J.  was  absent  at  Chambers. 


Dronefield  against  Archer* 


February  4tfa« 


n^INDATj^  in  Michaelmas  term  last,  obtained  a  rule  nisi 
for  taxing  the  defendant's  costs  under  43  G.  3.  c.AS. 
s,  3.  the  plaintiff  having  held  the  defendant  to  bail  without 
any  reasonable  or  probable  cause.  It  appeared  upon  the 
affidavits,  that  the  plaintiff,  in  September^  181 7$  entered 
into  the  defendant's  service  under  a  verbal  contract, 
under  which  he  claimed,  as  due  from  the  defendant,  a 
sum  of  23/.  and  upwards.  Against  this  demand,  how- 
ever, the  defendant  had  a  set  off,  which  was  proved. 
And  it  further  appeared,  that  on  the  8th  Juli/j  1820, 
when  a  tender  of  21.  I9s,  S^d.^  as  the  balance  due^  was 
made^  the  plaintiff  refused  to  receive  it,  claiming  as  the 
balance  then  due  to  him,  the  sum  of  6L  195.  S^tL  only. 
The  jury  were  of  opinion  at  the  trial,  that  this  was  the 
true  balance,  and  thereupon  found  a  verdict  for  the 
plaintiff,  damages  Al.^  in  addition  to  the  sum  tendered. 
On  the  10th  Jvly^  the  defendant  was  held  to  bail  in  the 
»um  of  XbU  and  upwards. 

L 1 3  z).  f; 


Wbere,  in  the 
account  be- 
tween plain- 
tiff and  defend- 
ant»  there  are 
items  dearly- 
due  on  both 
tides,  it  is  an 
arrest  without 
reasonable  and 
probable  cause 
within  43  6. 3. 
C.46.  «.3.  if  the 
plaintiff  arrests 
and  holds  the 
defendant  to 
bail  for  the 
amount  due  to 
him  witliout,  at 
the  same  time, 
giying  him 
credit  for  the 
items  clearly 
due  on  the 
oUief  side  of 
the  account. 
He  ought  only 
to  hold  the  de- 
fendant to  bail 
for  theadmit|e4 
balance* 
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1822.  22»  Fk  Jov^s  shewed  cause,  And  contended  that  here 

DuoNKftttD  theret  was  a  reasonable  and  probable  cause  for  the  an^est, 
AftMinu  ^'^  amount  due  from  the  defendant  being  upwards  of 
15/.  As  to  the  set  off,  it  was  not  material,  because  the 
statutes  of  set  off  are  n^t  compulsory,  and  the  plaiotiff 
c^\di  not  be  certaiA  whflber  the  defendant  would  set 
off  the  debt  due  t9^  biFO*  In  Brcfwn  v.  Pigeon  (a),  it 
wa9  beldf  that  whei(^  a  party  who  owed  another  23/., 
and  had  a  debt  of  10/.  due  to  him,  arrested  the  other 
party  for  10/.,  ritiiuugh  upon  the  balance  no  debt 
whatever  was  due  to  him,  no  action  could  be  maintained 
for  a  malicious  arrest* 

Tindal  catH^it  #as  stop^  by  the  Court 

Per  Curiam*  It  i».  ati  arrest  witJiout  reasoiiaUe  or 
probable  cause,  if,  wh^pe  tbr  phunliff  knows  thtft  the 
defendant  has.  a  set-off  seduciiig  the  bakmce  beldw  i  5 A, 
he  holds  the  defendant,  ooYerlbeless,  to  baU  fer  the 
whole  amount*  The  efibct  of  the  statute  of  setKiff  h 
to  make  the  balance  re^ly  dve^tke  debt  for  whidt  the 
arrest  onght  to  be  made.  The  staU  4/3  G*  3i  c.  46.  f .  9ir 
directs,  that  if  a  plaintiff  lidds  the  defendant  to  bait  in 
any  amount  without  rjeasoMible  or  probable  cause  for 
so  holding  him  to  bail^  he  shall  pay  costs.  Now,  what 
is  a^ reasonable  and  probable  cause  for  arrest?  la  it  net 
the  obtaining  security  for  that  whidi  is  foirly  due  ?  Mbw 
that  must  be  the  ballmcej  it  ia  said^  that  a  defendant 
is  not  bound  to  set-off  the  debt  due-  to  him.  TbcU>'fe  a 
veiy  good  reason  why  tbe  plaintiff'  should  be  aUowtd^ 
to.  include  in  his  declaration.^bc  whole  stun  dot  to  llta% 


(a)  2  Oimjib,  50^^ 

but 


AftCRER. 


IN  THE  2d  &  3d  Years  of  dEOkOE  IV.  515 

but  it  is  no  ground  for  contending  that  a  party  should  1S22. 
thus  be  deprived  of  his  liberty.  Suppose  a  plaintiff 
has  made  advances  to  a  merchant  to  the  amount  of  afftinu 
10(),000/.,  the  true  balance  being,  ader  allowing  the 
defendant's  set-otf,  only  a  small  sum,  can  it  be  con- 
tended that  he  may  be  held  to  bail  to  the  full  amount 
of  the  advances  made?  If  so,  it  might  be  hn^Kissible 
for  bim  to  obtain  bftil;  and  he  might,  by  lying  in 
prison,  coftimit  an  act  of  bankruptcy.  In*  this  case  tde 
plaintiff,  when  the  tender  was  mdde  to  him,  admitted 
the  bidance  to  be  under  7/.,  and  yet,  notwithstanding, 
two  days  after  that,  h^  caused  the  defendant  to'  be  held 
to  btul  for  1 51.  and  upwards.  Me  had  therefore  no 
reas6tyfiUcJ  or  probable  cause  for  holding  him  to  bsdl  in 
ibnt  MKOttnt.    The  rule  must  be  niade  absokte. 

Rule  absolttte.  (a) 


(a)  Ip  Fedyy*  Reed,  on  a  later  day  in  Uie  term,  a  question  aroge^ 
iAuittt  eiertitdb,  bi^Hng  held  a  party  to  t>afl  witboiit  retsonable  or 
praliBble  e*iiae  ftr  a  debt  dae  to  their  tiMator,  were  wichiB  the  act  And 
the  Court  held  that  they  were,  because  an  action  lor  a  malicious  arrest 
would  lie  against  them,  and  this  was  an  analogous  remedy. 


Ll  4 


* 
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1822. 


Tueidtty,         Cobb,  Assignee  of  Monset,  a  Bankrupt,  against 

Stmonds  and  Another. 


A  aang^  H  TROVER  for  cattle,  goods,  and  chattels,  the  property 
wiiiiia  ijbc  1.  of  the  bankrupt  before  his  bankruptcy.  Plea  gene- 
Mag  a  pom  ral  issue.  At  the  trial  befpre  Dallas  C.  J.  at  the  last 
tnde'oriiTiiur  Summer  assizes  for  the  county  of  Narfidkj  the  principal 
SkIS^-  questions  were^  as  to  the  trading  and  act  of  bankruptcy • 
£^^  "^  As  to  the  first,  the  only  instances  of  buying  and  selling 
MOing  be  iOe-  which  were  proved,  were  the  purchase  of  large  quantities 
dMiotiM  of  smuggled  goods,  and  the  sale  of  those  articles  by 
withfatsubci.  retail  No  act  of  buying  and  selling  lq;al  goods  was 
'  '  *'      '  giv^i  in  evidence.    The  act  of  bankruptcy  consisted  in 


Iwte priicm  ^T^ig  in  prison  above  two  months  at  the  suit  of  the 

JlJjJJ^JJ'^^  crown,  for  penalties  incurred  by  him  in  consequence  of 

va^  to  pay  [|{g  smuffffline  transactions.    He  Lcml  Chief  Justice 

mJtdm  Ibr  thought,  that  as  to  the  first,  the  case  fell  within  Ex  parte 

■muBgling; 

Hddthatit      Mejfmott {a)j  and  that  as  to  the  second,   the  penalty 

was  an  act  of 

baaknipicy.       might  properly  be  considered  as  a  debt,  and  so  the  act 

of  bankruptcy  was  suffici^t.  The  plaintiff  accordin^y 
had  a  verdict.  Frere  Serjt,  in  last  Michaelmas  term 
obtained  a  rule  nisi  for  entering  a  nonsuit.     And  now, 

Bhssctt  Seijt,  Storks  and  Bolfef  shewed  cause.  In  this 
case  there  was  a  su£Bcient  trading,  unless  the  illq;ality 
of  it  makes  the  difierence.  The  statutes  relating  to 
bankruptcy,  speak  of  the  bankrupt  as  an  offender,  and 
the  preamble  to  1  Jac.  1.  r.  15.  speaks  of  such  as  wil- 

fillip 
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fiilly  and  wickedly  become  bankrupts.     And  it  would        1822* 
surely  be  absurd  to  argue,  that  an  additional  offence,  by         q^^^ 
which  he  is  more  wickedly  and  wilfully  a  bankrupt,        og<«nM 
could  prevent  him  from  having  a  commission  taken  out 
against  him*     Suppose  a  person  trades  without  having 
served  an  apprenticeship,  could  it  be  contended,  that 
this  would  prevent  him  from  being  a  bankrupt  ?    Here, 
he  seeks  his  living  by  buying  and  selling,  and  the  very 
circumstance  that  his  trade  is  illegal,  puts  his  estate  in 
greater  danger,   and  requires  that  his  real  creditors, 
whose  debts  are  unaffected  by  die  illegal  transactions, 
should  have  this  protection.     The  only  efiect  of  the 
smuggling  transactions  would  be  to  prevent  the  debts 
tainted  with  it  from  being  received  or  proved  under  the 
commission.     The  object  of  the  bankrupt  laws  was  to 
protect  the  meritorious  creditors,  and  prevent  them  ftom 
being  placed  in  jeopardy  by  the  improper  speculations  of 
their  debtor.     The  case  Ex  parte  MeynuM  b  an  express 
authority  in  point,  and  has  been  uniformly  acted  upon. 
In  1806,  Johnson  the  smuggler  was  made  a  bankrupt, 
and  this  point  was  never  taken  as  an  objection  to  the 
commission.     As  to  the  act  of  bankruptcy,  it  is  dear, 
a  penalty  is  a  debt  due  to  the  crown,  and  the  ^\  Jac*  1. 
c.  10.  s»  2.,  which  makes  the  lying  in  prison  two  months 
an  act  of  bankruptcy,  is  quite  general.     This  is  clearly 
as  much  within  the  mischief  to  be  remedied  as  any 
ordinary  debt. 

Scarlettf  Frere^  Serjt,  and  Robinson  contrS.  Nothing 
can  be  done  under  such  a  commission  as  this.  For  all 
the  transactions  in  which  the  bankrupt  was  engaged, 
were  illegal,  and  so  the  debts  due  to  him  under  this 
illegal  trading  could  not  be  assigned.  It  does  not  ap« 
pW^  that  Johnson'^  ewe  was  contested.     In  Ex  parte 

Meymottf 
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182^.  Me^otti  this  was  not  the  point  decided,  "^but  metel^ 
""  an  obiter   dictuiii    of  Lord  Hdrdwicke.       Att   ifirant 

a^^dnM  cannot  be  mfikk  a  bankrtipt  Rex  ▼•  O/e  (a),  and 
the  reason  given  is,  because  he  <!annot  contract  debts* 
Herej  the  ^ebts  cDnt^actcd  are  ndt  recoveriiblfe,  bcfHig 
tainted  with  smu^ling.  As  to  getting  Ms  living  hf 
buying  and  sellings  thttt  mtist  sorely  mean  hy  A  leg^l 
baying  and  selhng.  Why  shoald  an  indiVldaal  Iik6 
this  b^e  the  benefit  of.ft  certificate  to  prote^  biiiiseif 
front  any  futnre  deinaiifds  ?  Sa|)pose  the  dasi^  of  a  t^ 
ceiver  of  stoles  good^  who  e^^ly  gets  his  Ktin^  by 
bityihg  mid  selK^  tbi^  ;  cotild  h^*  be  made  i  banfktci^ 
as  a  trader  ?  No  pef  smi  oonldj  und^^  the  AicWMUaa^ 
ef  tbia  oae^  have  given  ci'edit  to  him  as  a  trader.  As 
tar  the  seeo^d  poinv,  the  statute  ^ly  s^eak^  of  tttrM 
for  m deM^  Md^ssffs iMthkig  of  peni^ties  dn^  fof  oflfeAc^ 
toimniltedr  A  iyin^in  prison  for  a  misdemeaAoar  is 
not  widiin  it^  amI^  ihib  is*  of  the  same  natare. 

AsUKfTT  C.  fi  Thfc  wofd^  df  the  stiatirte  1  Jad.  1. 
C4 1 5^  s.  2r'  ave^,^  that  all  p^sotis  lacking  their  trade'  6f 
livifig  by  buying'  atid  selling,  maiy  be  mdde  btaki^pt^V 
atid^  I  think  thb  safei^t^  course  for  ili  to  ptn'sue,  will  be 
to  give  effect  to  the  plain  metoing  of  the^e  words.  I 
oan  find  nothing  to  satisfy  ^n^,  that  the  le^laftnr^  did 
not  intend  to  include  in  them  every  sped^  of  buying 
and  selling,  whether  legal  or  illegal.  If,  th^frefbre,  tli^ 
point  was  entirely  new,  I  should  be  of  opinion,  that 
tMs  was  a  stifficient  trading  i^itbin  the  statbte.  But  for- 
tified as  I  airi  by  th^  opini6*f  of  thai  very  eminent  lawyer. 
Lord  Hnrehtk^i'I  Mtertaih  m>  doubt  oil  th^  stibject. 

(a)  1  Lofd  J)d^.  444. 

•It 
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It  i4  very  true»  that  this  was  not  the  point  decided  in        iS22. 
ExparieMcymott  (a),  but  Lord  Hardwicke  there  assumes        •^=^ — 
it  1^  a  proposition  incapable  of  being  denied,  and  builds        a^^canM 
Usi  ai^uraent  upon  it.     On  the  other  point,  I  am  c^rly      Shriiwrif . 
of  opinion,  that  a  penalty  due  to  the  crown  is  a  debt 
within  21  Jac.  1.  c.  ID.  s.  2,i  and  that  the  lying  tiN> 
Ino^tb$  in  prison  under  it  in  the  present  case,  wa9  a 
9ttQBciei\l  act  of  bankruptcy.     The  ride  must  therefore 
bo  discharged. 

HoLROYD  J.  {b)  I  am  of  the  saoie  opinion.  A»  to 
the  act  of  bankruptcy,  it  is  clearly  within  the  statute, 
(or  j^  i»  equally  a  proof  of  a  party's  iofiolvencyy  whether 
bie^  lie  JA  prisoo  because  hs^  is  unable  to  pay  a  penalty 
91  a  d^bt«  As  to  tho  question  whether  this  was  » 
sii^jciitn^,  trading,  \  am  of  opinion,  both  on  the  worda 
•£  tbtf  stetute^  the  authorily  of  Lord  Hwrdwiekcy  and 
the  pri|i<»ple  oi  tbe  thing,  that  we  ought  to  decide  that 
^  illl^gality  of  it  can  m^e  no  dt£Perence.  The  words 
ofrihe  at«tote  are  general ;  *^  persons  seeking  thdio  trade- 
q£  living: by  buying  and' selling."  Now  in  this  case  the 
party  did  so ;  and  he  tberefere  fells  within  the  woKih.. 
But  it  is  said  that  it  must  be  a  lawful  buying  and  seH<- 
ing*  The 'Statue,  however,  is  entirely  silent  upon  that 
^b)eoti  and  it  would  be  very  strange,  if  a  party  could 
set  up:bis  own*  illegality,  to  prevent  himself  froR>  being, 
made  a  bankrupt.  Lord  Hardwicke^  in  Ex  parte  Mey- 
Tttditf  puts  this  case  as  one  without  doubt,  and  appears 
to  refer  to  it  as  if  there  had  been  a  case  decided  upon 
die  point.  As  to  the  principle,  it  seems  to  me  that 
traders  are  liable  to  greater  losses,  when  the  trade  which 

(a)  1  Aik.  197.  (6)  Bayley  J.  in  the  BaU  Court 

they 


Stmokm. 
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1822.  they  carry  on  is  unlawful,  and  persons  advancing  them 
""""^  money  are  subjected  thereby  to  greater  risk.  Then  if 
a^rMi  so,  the  Summary  jurisdiction  of  a  commission  of  bank- 
ruptcy is  peculiarly  advantageous  in  such  cases.  Upon 
principle,  therefore,  it  seems  to  me,  this  would  fall 
within  the  mischief  intended  to  be  remedied  by  the  sta- 
tutes against  bankrupts.  But  if  that  were  uncertain,  it 
seems  to  me  that  it  is  quite  sufficient  that  it  falls  within 
the  words  of  the  clause  in  1  Jac.  1.  c.  15.  Upon  both 
points,  therefore,  I  agree  with  the  opinion  which  my 
Lord  C.  J.  has  pronounced. 

Best  J.  A  man  who  owes  a  penalty  is  a  debtor  to 
the  king,  and  I  am  therefore  clearly  of  opinion,  that 
there  was  a  sufficient  act  of  bankruptcy  in  this  case.  As 
to  the  other  point,  the  opinion  given  by  Liord  Harimcke^ 
in  Ex  parte  Meymottf  is  decisive,  and  that  opinion  has 

been  acted  on  ever  since.  The  original  statutes  of 
bankruptcy  treat  the  bankrupt  as  a  criminal,  and  were 
intended  to  give  prompt  execution  against  him;  and 
till  more  modem  times,  they  never  contemplated  any 
protection  to  him.  It  seems  to  me,  therefore,  that  a 
party  who  actually  gains  his  living  by  buying  and 
selling  cannot  be  allowed  to  say,  that  because  that  buy- 
ing and  selling  was  illegal,  he  is  not  to  be  made  a 
bankrupt     This  riile  must  therefore  be  discharged. 

Rule  discharged. 
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1832. 


Dawson  against  Linton,  Esquire.  Thunday, 


Fetnttary  lib. 


was 


A  SSUMPSIT  upon  several  special  counts,  and  also  Where,  by  a 

-^^    ^  .  local  act,  it  ^— 

for  money  paid  to  the  use  of  the  defendant.    Plea,  provided  that  a 

general  issue.     At  the  trial,  before  Richardson  J.,  at  the  should^  paid 

last  Lincoln  assizes,  the  only  question  was,  as  to  the  lia-  of  theUMadT** 

bility  of  the  defendant  to  repay  to  the  plaintiff  the  sum  ^|2"^^ 

of  20/.  lis.  for  a  drainage  tax.     It  appeared  that  the  thejame,  who 

^  ^'^  miffht  deduct 

plaintiff  had  been  tenant  to  the  defendant  of  a  farm,  «od  retain  the 

tame  out  ot 

situate  within  a  certain  district,  liable  to  a  drainage  tax  the  rents  pay- 
able to  their 
of  l5.  per  acre.     He  paid  his  rent  in  full  to  the  defend-  landlord.   And 

ant,  and  quitted  the  farm,  on  the  6th  Aprilj  1820,  but  case'of  neglect 
did  not  pay  the  drainage  tax  then  due.    When  he  quit-  ^^f 'i^  leStd 
ted,  by  the  permission  of  the  incoming  tenant,  he  left  ^e^^^Tand 
a  stack  of  wheat  on  the  premises.     A  demand  beinir  in  <**t<^«  ^ich 

^  C9         should  be  found 

Jidy  1820  made  on  the  incoming  tenant  by  the  collector  on  the  lands 

'^  i_      charged  with 

for  the  year's  drainage  tax,  due  April  6th,  1820,  the  the  tax  in  ar- 

reaTy  and  if  tiie 

tenant  refused  to  pay  it,  and  a  warrant  of  distress  hav-  same  should  be 
ing  been  obtained,   the  plaintiff's  stack  of  wheat  was  or  no  suffldent 
distrained,  and  in  consequence,  the  plaintiff  was  obliged  |^  found  the 
to  pay  tlie  amount  of  the  tax.     By  the  local  act  it.  was  ~^ndsdiar»- 
provided,  that  the  tax  should  be  paid  by  the  tenants  of  the  ■*^?  **^*  "*" 

^  '  c  .^  main  as  a  surety 

lands  and  grounds  charged  with  the  same  respectively;  for  the  payment 

thereoff  and 

and    that  such  tenants    should    and    might    deduct  might  be  taken 

possession  ofy 

and  retain  the  same  out  of  the  rents  payable  to  their  and  let  in  dis- 
charge of  the 
tax:  Heldy 
that  the  tenants  to  be  charged  with  the  tax  were  those  in  whose  time  the  tax  accrued  due, 
and  not  the  tenants  for  the  time  being.     And,  therefore,  where  an  outeoing  tenant  haTinc 
paid  his  rent  in  full,  had  left  property  on  the  premises,  which  was  afterwards  distrained 
for  the  tax  due  during  his  tenancy,  and  he  was  obliged  to  pay  it :  Held,  that  be  might 
recover  the  same  in  an  action  against  his  landlofd  for  money  paid. 

landlord; 


LiKTOX. 


'     • 
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]  822.        landlord ;  and  also,  that  in  case  of  neglect  to  pay,  the 
""■""        tax  might  be  levied  by  distress  on  the  goods  and  chattels 

Dawson 

against  which  should  be  found  on  the  lands  charged  with  the 
tax  in  arrear  j  and  if  theisame  should  be  untenanted,  or 
no  sufficient  distress  could  be  found,  the  lands  and 
grounds  chargeable  should  remain  as  a  surety  for  the 
payment  thereof,  and  might  be  taken  possession  of,  and 
let  in  discharge  of  the  tax.  It  was  contended,  at  the 
trial,  that  the  succeeding  tenant  was  liable  for  the  tax, 
and  therefore  that  the  action  should  have  been  against 
him.  The  plaintiff  had  a  verdict.  Reader,  in  last 
Michaelmas  term,  obtained  a-  rule  nisi  for  entering  a 
nonsuit     And  now 

Bdlffy,  who    shewed    cause,    was   stopped  by   the 
Court,  who  called  on 

Clarke  and  Reader  to  support  the  rule.  The  act  of 
parliament  directs  the  tax  to  be  paid  by  the  tenant  of 
the  land  charged ;  now  that  must  mean,  not  the  tenant 
in  whose  time  the  tax  accrued,  but  the  tenant  for  tb^ 
time  being;  and  it  is  confirmed  by  the  subsequent  pro* 
vision,  making  the  land  itself  liable  if  untenanted. 
Then  if  so,  the  incoming  tenant  should  have  paid  it, 
and  might  have  deducted  it  from  the  next  rent.  It 
was  his  default,  therefore,  which  caused  the  distress  to 
be  taken  of  the  wheat;  and  consequently  the  action  should 
have  been  brought  against  him.  If  this  were  not  so, 
the  tenant,  by  having  on  the  farm  the  goods  of  various 
persons,  all  of  which  might  be  distrained  for  the  tax^ 
might  subject  the  landlord  to  a  variety  of  actions. 

Abbott 
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Abbott  C.  J.  It  is  clear  that  this  tax  must  ultimately  182i. 
fall  on  the  landlord,  and  that  the  plaintiff  has  paid  bis  dI^k 
money  in  discharge  of  it ;  he  has  therefore  a  right  to  «fJ«'"' 
call  upon  the  landlord  to  repay  it  to  him.  I  think  the 
meaning  of  the  act  was  to  make  the  tax  payable  by  the 
tenant  in  whose  time  it  became  due,  and  who  received 
tlie  benefit  of  the  drainage.  If  it  had  then  been  paid, 
the  plaintiff  might  have  deducted  it  from  ins  rent ;  but 
as  he  was  not  allied  on  to  pay  it  till  after  the  rent  had 
been  paidj  I  think  he  has  now  the  right  to  require  the 
landlord  to  reimburse  him.  It  might  be  very  hard,  if 
the  new  tenant  were  to  be  compelled  to  advance  money 
to  pay  thje  tax  for  his  predecessor,  even  though  ulti- 
mately he  would  be  entitled  to  recover  it  Here,  the 
action  is  only  for  money  paid  fcM:  the  diDfendant>  and  not 
for  any  special  damage  arising  from  the  ilistress.  The 
verdict  is  therefore  right. 

Rule  discharged. 


Doe  on  the  Demise  of  Sutton  agamst       Fnda^, 

_  ^  Fehruarv  8th. 

RiDGWAY. 


r^ASELEE  applied  for  a  rule  calling  upon  the  lessor  Where  a  rule 
of  the  plaintiff  to  shew  cause  why,  in  default  of  ^^^^J^ ^^ 
payment  of  the  costs  of  a  former  ejectment  between  these  JJJ^^**^' 
parties  within  a  certain  time  to  be  named  by  the  Court,  ej«c^ent  J»ll 

*^  -^  ^  the  ootts  of  a 

the  defendant  should   not  be  at    liberty    to  non  pros  former  eject- 
ment have  been 
the  present  ejectment.     It  appeared  on  the  affidavits,  paid,  the 

Court  wiU  not 
interfere,  and 

permit  the  defendant  in  case  those  costs  are  not  paid  before  a  certain  day  to  be  named  by 

the  Court,  to  non  pros  the  ejectment  pending. 

that 
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DoK  dem. 

SUTTOK 
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that  jinne  Walker^  the  person  last  seised,  died  Octo* 
her  l^th,  ISOl,  and  that  the  lessor  of  the  plaintiff  filed 
his  bill  in  equity  to  recover  the  premises  in  1819, 
which  bill  was,  on  demurrer,  dismissed.  In  Trinity 
term,  1819,  he  brought  an  ejectment,  and  on  the  trial, 
at  the  Summer  assizes  of  that  year,  was  nonsuited.  In 
Hilary  term,  1820,  a  second  ejectment  was  brought,  and 
at  the  trial,  at  the  subsequent  Lent  assizes,  the  defendant 
had  a  verdict.  On  the  ISth  October^  1821,  a  fresh  de- 
claration in  ejectment  was  delivered,  and  in  Mickaelmas 
term  last,  a  rule  was  obtained,  and  made  absolute,  for 
staying  the  proceedings  until  the  costs  of  the  former 
ejectment  were  paid.  These  costs  had  been  taxed  and 
Were  still  unpaid.  It  was  admitted  that  there  was  not 
any  precedent  for  such  a  motion. 


Ber  Curiam.  There  is  no  precedent  for  such  a 
motion  as  this ;  and  the  effect  of  it  would  be  this,  that 
if  the  party  could  not  pay  the  costs  within  the  time 
litnited,  he  would  be  altogether  deprived  of  his  remedy 
by  ejectment,  the  twenty  years  having  now  expired. 
We  think  we  ought  not  to  go  further  than  the  pre- 
cedents have  already  gone  in  these  cases. 


Rule  refused. 
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The  King  against  the  Inhabitants  of  Wil-     ISJlJJS'^th. 

MINOTON. 

''P WO  justices  by  their  order   removed  Jpkn  Moore^  2£2J^ 

his  wife  and  fiiinily,  from  the  parish  of  Crajifard  to  chad,  ibira  cut 
Ike  parish  of  fVUmtngion^  in  the  county  of  Kent.    The  pmioa  imlas 
sessions  on  appeal  confirmed  the  order,  sutject  to  the  m  teeoms 
ophuon  of  this  Court  on  the  following  case.  hS^  a^a. 

The  panpfer,  John  Moore,  never  did  any  act  by  ^^J^' 
which  he  acquired  a  settlement  in  his  own  right.  In  ^*** 'kSS^"' 
the  y€ar.l814|  he  was  removed  with  his  father,  Tkomat  •"•d  petmm- 

nMittj  to  ex- 

inoDfv,  by  an. order  of  two  justices,  from  the  parish  of  dudtUMpa- 
Cragftbrd  to  the  parish  of  Wilmihglon,  as  the  place  of  Semblt.  that 
settlement  of  the  pauper's  father,  which  order  was  ap^  iactioMntof  * 
pealed  against,  and  upon  the  hearing  of  the  iqipeal  not^I^iy 
confirmed.    The  pauper,  in  the  same  year,  retufnod  ^[SJJ^ 
with  his  &ther  into  the  parish  of  Craj/fordy  and  was 
hired  by  the  week  to  Sir  Hetuy  Creuoe  in  tliat  parish,  in 
whose  service  he  continued  as  a  weekly  servant  for  nearly 
two  years.     Upon  leaving  the  service  <^  Sir  Henry 
Cremt^  .he  followed  the  occupation  of  mole-catching  in 
the  parish  of  Crayfai'd^  by  which  he  obtained  his  own 
It? ing.     He  never  resided  witli  his  fiitber's  family,  nor 
did  his  father  exercise  any  control  over  him.     In  the 
latter  end  of  the  year  181 5^  when  the  pauper  was  about 
17,  his  father  lefl  Crayford,  and  went  to  live  first  at 
Paphtrj  in  a  tenement  at  4s.  per  week,  where  be  con- 
tinued about  eight  months,  and  in  or  about  the  month 
of  Februatyf  1817,  went  to  Baw^  where  he  rented  a 
bouse  and  ordiard  at  202.  per  annum,  and  in  n^iich  he 
Vol.  V.  Mm  stiU 
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J82f.  still  continues  to  reside.     Whilaft  the  pauper  followed 

j^  J.  the  business  of  mole-catching  at  Crayford^  he  used 

,^f?^^  occasionally  to  visit  his  father  both  at  Poplar  and  at 

uitior  Bd^  dnd  On^e  ^lept  Ht  the  &ther*s  house  in  Poplar^  but 

WiLlUNGlOV.    ,        ,.-  ...  .  , 

he  did  not  receive  any  maintenance  or  assistance  what- 
soever from  his  father.  After  the  father  had  occupied  the 
bouse  at  JSaw  for  rather  more  than  a  year,  the  pauper, 
who  was  thai  about  1 9  years  of  age,  married  his  present 
wife,  llie  question  for  the  opinion  of  the  Court  was, 
whether  the  pauper  before  his  marriage  was  emanci- 
pated by  his  earning  his  own  livelihood,  in  the  manner 
before  mentioned,  in  the  parish  oiCrayford. 

JBoOahdy  in  support  of  the  order  of  sessions,  bon- 
/tehded,  that  the  pauper  was  emancipated  at  the  time 
whcb  tbe  father  gained  his  settlement  at  Saw.  And  he 
relied  on  the  case  of  Eastwoodhey  v.  Wesiwoodhey  (tf ), 
and  Lord  Kenjfori^  judgment  in  Hex  v.  OffiJiurch  ifi\  an^ 
J&ir  V.  Walpole  St.  PeterU.  {c) 

Berens  contr^,  was  stopped  by  the  Court* 

.  t 

Abbott  C.  J.  It  is  of  importance  io  lay  do^n  so 
general  rule  for  the  guiclaiice  of  magistrafies  on  ihii  sub- 
ject of  emancipation,  and  the  best  which  I  can  suggest 
is  this,  that  during  the  minority  of  a  child  there  cftn  be 
ho  emancipation,  unless  he  marries,  and  so  becomes 
himself  the  bead  of  a  family,  or  contracts  some  other 
relatioii,  so  as  wholly  and  permanently  to  exclude  the 
parental  control.     I  say  nothing  about  his  acquiring  a 

settlement  of  his  own,  because  that  does  not,  as  it  seems 

.  •  - 

tfiiitkm.       (f)  8T.il.  114.        (OAimAceM. 

to 
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tb  te^j  ptopttiy  m  dfiaer  this  H^&d.    Thm  ciA  b&,  1822. 

hti^yir,  H6  question,  that  ill  fRdt  cas^  he  IS  dhtjr  .r-r- 

^^  .  The  Kme 

rMbVMbll^  to  his  Oirfi    acqiiii*ea  dftttl^tti^t     tl^t^ 


ihtpikHp^f  was  undek^  i!l,  find  Hhd  hdiher  tnarHdd  hbf        ntsof 
corttttiCt^  Mf  sueh  relJiHoh  as  I  hit^^  deibrtb^d,  al  thfe   ^*""''°«^*- 
tittr^  #hctt  hid  tathel  acc^iiiml  th^  selUem^tit  d  JSifdo. 
tt»  wM  th^rfefore  hot  «ittkhcipilt6d,  aH<l  thi^  bi-de)'  dt 

_(fl)  to  IZnr  ▼.  ^f9n  cum  7VMfii^roiil«i|  8  T.  B,  B5S. 


The  Kino  against  RiiiowAT;  ifaiu£ay, 

,    February  llth. 
^HIS  ^8   an  apped.  to  th(9  qUftf  (M*  I^^OhS  of  thfc  Where  the  tes- 

-peace  for  the  county  a(  Lancaster,  agfifnit  the  fdl«  hearing  the 
lowing  conviction,   for  an  offience  tinder  the  HtHtatfe  ^^,!^cdon 
$9  and  40  G.  3.  a  106.   s.  4.     Lmeaster,  to  Wit.  ^"sr/io*^. 
Be  it  remembered,  that  oh  the    l6th  day  wf  Mirt*,  for*  defect  in 

'  i^  '  form,  the  court 

1821-   T.H..  Slc.  are  convicted  before  us*  2Z.P;Md  of  King's 

'  Bench  will, 

&  W^  Esquires^  two  of  his  mkije^y's  jpftticed  of  tlie  piEikbe  upon  a  removal 

,  of  the  order  by 

for  tbs  cbunty  of  Lantastevi  of  having,  on  th^  10th  df  certiorari, quash 
Mardk^  in  the  year  ftforesaid,  and  within  the  dpace  of  sessions,  if  they 
three  calendar  months  next  before  this  present  19th  day  SL^therels'no 
of  Mardi^  in  the  yenr  aforesaid,  at  Great  Bdt&n^  Ih  the  f^^^dS^* 
Godoty  ^  Lancaster  J  attended  a  meetihg  of  jouiiifeymen  ^^^^^{^e 
and  wdfkmen,  then  and  there  had  and  hdd^  for  th^  "c''*'-    \\ 

was  stated  in 

imnxMie  of  maintainirtg,  supporting,   continuing,'  ilhd  such  convicUon 

that  defendants 

carrying  on  a  combination^  for  a  purpose^  by  th^  tttl-  had  attended  a 

meeting  for 
carrying  on  a 
comlnnatioii  of  journeymen,  fur  tkejmrpote  of  obtaining  aa  advaaci  of  wages  :  Held,  that 
this  evprcttioD  was  synonymous  with  the  words  of  the  act,  whicH  prohibits  combinationt 
le  dtain  an  adTance  of  wages,  and  that  the  conyiction  was  sufficient. 

M  m  2  tute 
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1822.       tute  in  such  case  made  and  providedi  and  hereinafter 
-^   g.  next  mentioned,  declared  to  be  illegal,  to  wit,  A  com- 

againtt        bination  of  journeymen  and  workmen  in  the  business  of 

RUMWAY.  ^  y 

^  bleaching,  for  the  purpose  of  obtaining  an  advance  of 

wages  in  that  business,  contrary  to  the  statute  made  in 
the  39th  and  40th  years  of  the  reign  of  his  late  majesty, 
King  George  the  Third,  intituled,  &c.  When  the  ap- 
peal came  on  to  be  heard,  several  objections  were  .taken 
by  the  counsel  for  the  appellants  to  the  form  of  the 
conviction*  And  the  Sessions,  without  hearing  any  evi- 
dence on  the  merits,  made  an  order  for  quashing  the 
conviction,  subject  to  the  opinion  of  this  Court  as  to  ita 
sufiSciency  in  point  of  form. 

J.  Williams  and  Denman^  in  support  of  the  order  of 

sessions.     Even  supposing  the  sessions  wrong,  there  is 

no  precedent  which  can  be  found,  where  this  Court  have 

,  .    ever  interfered  after  the  sessions  have  quashed  a  con- 

viction.     This  is  like  moving  for  a  new  trial  after  an 
acquittal  for  a  misdemeanour,  owing  to  a  misdirection 
on  the  part  of  the  Judge,  which  is  never  allowed.     The 
cases  in  which  this  has  been  done  before,  are  Bex  v. 
JUen  (fl),  Rex  v.  Cook  (6),   and  Rex  v.  Redfeame.  {c) 
But  all  those  cases  were  reserved  on  facts,  and  in  the  two 
latter,  the  convictions  had  been  affirmed  by  the  sessions. 
Here  too  the  act  on  which  this  conviction  proceeds, 
has  fixed  a  limited  time  within  which  the  charge  must 
be   preferred,   which   affi:)rds  an   additional   argument 
against  reserving  a  case  on  a  mere  point  of  form,  and 
after  long  delay  in  the  court  above^  again  trying  the 
merits  at  the  sessions.     But  supposing  this  not  to  be 

(a)  15  JEa9i,  345.  (6)  3  T.U.  519,  (c)  4  J,  B.  273. 

well 
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well  founded  as  a  preliminary  objectioni   then  the  con-        1822. 
viction  is  defective  in  form.     It  only  states,   that  the       — - 

^  '  The  Kwa 

parties  convicted,  attended  a  meeting  for  the  purpose  of  jigphut 
maintaining,  supporting,  continuing,  and  carrying  on  a 
combination  for  a  purpose  by  the  statute  declared  to  be 
illegal,  viz.  a  combination  for  the  purpose  of  obtaining 
an  advance  of  wages.  Now  this  does  not  foUow  the 
words  of  the  act  39  and  40  G.  3.  c.  106.,  the  third 
section  of  which,  in  describing  the  combinations  thereby 
made  illegal,  calls  them  combinations  to  obtain  an  ad- 
vance  of  wages.  Now,  a  combination  for  the  purpose 
of  obtaining,  is  not  necessarily  a  combination  to  obtain. 
For  the  former  would  include  combinations  for  an  idle^ 
foolish,  and  irrelevant  purpose,  but  the  latter  could  only 
mean  such  as  are  likely  or  calculated  to  obtain  the  end. 
And  this  was  the  opinion  of  Lord  Ellenboraugh  in  Rex 
V.  Nield  and  Others  (a),  where  he  says,  **  It  is  not 
enough  that  the  agreement  should  be  for  the  purpose  of 
controlling,  that  is,  with  intent  to  control,  but  it  must  be 
entered  into  for  controlling,  that  is,  for  effecting  that 
object.''  That  is  precisely  in  point  with  the  present 
case.  The  safest  way  in  these  cases  is,  to  follow  exactly 
the  words  of  the  statute. 

« 

Scarlett^  CoUmatij  and  Starkiej  contra,  were  stopped 
by  the  Court. 

Abbott  C.  J.  I  am  of  opinion,  that  in  this  case,  the 
order  of  sessions  is  wrong  and  must  be  quashed.  This 
order  is  brought  before  us  by  certiorari,  and  that  being 
M)»  we  find  that  the  original  conviction  has  been  (}uashe4 

(a)  6  Most,  48«. 

Mm  S  b^ 


1^8.  h(y  the  aeiiiipqs  for  ip^mji}}fyy  I\  i#  |hen  oi;i^  d^ty  tP 
eap^mipt  it,  <m)4  ^^  W^  cannot  ^ce  apy  ipforquolity  ii^  i^  (A 
q^a^^  th9  or4^E  of  ^^sip^fu  Pi}|;  ir  so  dpii|g,  ^^  pu^^t 
^.  ^  4^F*Ve  ^bP  party  of  bw  appeal  qq  t^e  vm\%  »r4 
tbpiPpfQm  Ffi  ^bfrtli  fifrer  qui^bing  the  or^^r  of  «^iou^ 
9^  ^  c|^  b^lf  tq  then»  tq  fflter  sflpUflusppef  i|i)^ 

^fjS^  en\ffta\jf^&  greater  Be»p^c{;  fof  the  ppiplpn  pf  ^^n^ 
•i5/M?r<Wtf4  t\\m  I  ^^  H\  I  PWW  %^  A?  phperyatiop 
qHptfiSl  ff flW  Z^-*^  V.  JVffi^  flfWf  Q^^  "  Wpt  «tti8%toTy  tq 
flgy  pjpj,  He  sepips  ffji  b«V?  <fPn§idered  fbe  \yor(l  p^rr 
BWe  ft?  synpnjfOQif §  wjtfe  tfe?  Y^qrd  ipten|,  ao^  to  h^vp 
tlWHghl  U^f  t  aq  9gv^empnt  vftl^  fn^^ftt  p  qqptrpl  piig^t 
Wt  b?  m  agf ^WP>i  ^  (Wtrpl.  But  lopking  m  (till 
ai;^  of  p^rli^ip^|;|  I  W)  pf  PpUuPOt  XHt  ^  pqmbln^^q;^ 
fi)r  th^  pjfrppafi  of  pbtiHl^ngi  *wi  ^  co^bi Wtjpp  M>  9^ 
^in  an  advanpe  pf  wag^fy  pre  (he  $fune.    'Pifs  (hir4 

^pctipp  e^iFpi^p^ly  PTPhJIbits  combip^tlp^^  to  pbtf Ui  1^ 

^vftqcp  qf  w^g^  qr  tq  Ifif^fp  ^e  tipe  ^  wwrfc^  ftF  ^9 
4ppreasp  the  qui^p^ity,  ox  fpt  aiy^  q^b^f  PHrpo^e  cQpti:§fy 
tp  tbe  net.  That  shews,  thfijt  (b^  t^g^^f^i'P  ^^  P^j<H{ 
the  word  ^^  purpose"  ip  \hh  1^  n^c^pt  ^  tP  t^  ^yi^9ft^'r 
mous  not  with  <^  intent,"  but  ff\3(h  f<  obj^cl^"  Tbe 
same  observation  is  deducible  from  the  words  of  tbe 
^urt)|  section.  I  think,  tber^fQff^,  that  ib^re  19  qo  dif- 
ference in  the  sense  of  the  words  used  in  thi$  cpi^victiqu 
and  the  words  of  the  act  of  parliament,  and  if  so,  die 
conviction  is  suffici^t.  t  n 

BATiEf  J«    I  am  of  the  same  opiuipu*    The  vfsry 

words  of  tbe  statute  need  not  bp  p90c|  ii^  ibc  eoqylpt^fi 

.  it  is  sufficient  if  the  words  used  are  equivalent  with  the 

wofds  of  tbe  act    Now,  here  the  words  "  for  the  pur- 

pose 


RUDaWAT. 
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pMe  of  obtaining,''  and  *^  to  obuin,'^  are^  looking  at  1869. 
tbif  aot  of  fiarliameBt,  clearly  cynmiymous.  As  to  the  .,«.  ^ 
olhei  qnestioD,  I  entertain  no  doubt*  The  settioos 
have  quashed  the  conviction  fii|r  want  of  fiorm,  and 
afWB  its  being  brought  bofare  us,  no  want  of  form  ap- 
pears* Theiv  order  is  thacefore  wrong,  but  I  agree  that 
tha  case  should  be  remitted  to  then),  that  they  may  now 
hear  it  om  tha  merits. 

Best  J.  (a)  cDncorred. 

Order  of  sessions  quashed,  and  case  sent  back  to 
the  sessions  to  enter  continuances  and  hear  the 
appeal  on  the  merits. 

(«)  JToAvyd  J.  hsd  lefl  Ac  coon. 


The  KiKG  against  the  Mayor,  &c.  o^  Great     ^t!^ 

Yarmouth. 

BLOSSETT  Seijt.  had  obtained  a  mie  to  show  cause  When,  in  • 
w^  the  Master  of  the  Crown  Office  should  not  corpormtioo 
agtm  enmine  the  matter,  and  tax  the  defotidanto  their  ^  ^^^^ 
costa  in  this  case,  which  was  a  travene  to  a  vetuni  to  a  ^^[t!^^^. 
writ  of  mandamus,  oommanding  tiie  defendants  to  ad*  ^U^^^J^  ^^ 
nS^  l^e  pro^fcutor  to  his  freedom.     It  appeared  that  terial  witiicM» 
William  Barth^  one  of  the  common  oonncilmen  of  the  &•  corporation. 

Mid  il  don  not 

borough,  was  a  material  witness  on  behalf  of  the  prose-  appaurtiifttiiicli 
eator,  and  subpoenaed  to  attend  the  trial  at  the  last  as-  fixm  Um  act  cxf, 
nes  for  Norfolk.     In  consequence  of  his  absence^  the  2oo  irith^* 


torii  tiie  pro- 
fOditor  will  ba  compelled  to  pay  the  coiU  of  not  proceeding  \p  trial  panaant  to  notice. 

M  m  4  record 
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HMI*  record  was  withdrawn.  The  Master  of  the  Crown 
Office  certified,  that  upon  reading  the  affidavits  pro- 
duced before  him  on  both  sides,  he  was  of  opinion  that 


TheKnrG 


'UtdlSiAT      costs  ought  not  to  be  paid  by  the  prosecutor  for  not  pro- 

Tauioiith* 

ceeding  to  trial  in  this  case,  it  iqppearing^  that  the  not 
proceeding  to  trial  was  occasioned  by  the  abseiice  of  diie 
of  the  witnesses  subpoenaed  by  the  prosecutor,  whic^h 
witness  was  a  member  of  the  corporatimi,  and  for  whose 
absence  there  was  not  any  sufficient  excuse.  It  was  con- 
tended, in  support  of  the  rulc^  that  the  Master  had 
proceeded  upon  a  wrong  principle^  inasmuch  as  the 
mere  circumstance  of  the  witness  being  a  member  of  the 
^  corporation,  and  being  absent  without  sufficient  reason, 

was  not  sufficient,  unless  it  iqppeared  also,  that  in  ab- 
senting himself,  he  had  acted  in  collusion  mth  the  de- 
fondants. 


The  Courts  after  hearing  Storks^  who  shewed  cans^ 
and  Elostett  Serjt.,  and  E.  JMenon^  in  support  of 
the  rul^  directed  that  the  case  should  go  back  to  the 
Master  to  examine  the  affidavits  again  as  to  the  point, 
whether  the  absence  of  the  witness  was  produced  by  the 
act  of,  or  in  collusion  with  the  other  corporators;  di- 
rectiog  him  to  award  costs,  in  case  he  was  of  opinion 
that  the  witness's  absence^  although  without  suffibient 

excuse^  arosie  entirely  from  liis  own  act 

1 .  '  .  ■  ■  •     1     ••  ■ 

*  ■  ••  •  '■ 

Ruleiibsolptt. 


(lo)  A'\,v.  > 


!l<»^t^^^ 


(  i      .i-^''^        W  I 


IK  TBttm  ft  s»  ^mu».o»  OB09OE  IV.  m 


/^^UNDELL  against  Blundell.  ,'  ^^^j^i^ 

DREfPlS  had  obtained  a  rale  to  shev  cause  why  ^"^m  ~  i*- 

,..,-■;■  ■        •';  tonMy.kMw- 

.    the  defendast's  attorney  should  not  pay  to  the  Inf  tbM  tail 
^mtiff**  attorney  the  costs  of  the  oppositions  to  bail  puHtlumiD, 


attorney^  that  two  persons  of  the  name  of  3C&i  and  JJ^^S^ 

IpOchiiigs  would  justify  as  bail  on  the  20th  December, 

At  the  time  when  the  notice  was  served,  the  nunagiDg 

clerk  of  Uie  defendant's  attom^  assured  the  p)ajntiff*a 

attorney  that  the  bail  were  both  respei^le  genoDS^  and 

requested  that  he  wonld  consent  to  thdr  justidcoi^oi^ 

It  tamed  out,  however,  upon  enquiry,  that  Hutcl^igt 

was  an  inaqlventf  and  upon  this  being  discovered,,  the 

.wil  did  not  justify.     On  the  22d  December^  application 

was  made  to  add  another  person  as  bail,  and  on  the 

S?lb,  notice  of  justification  was  given  for  iiiUs,  a^ 

nte  Thomas  Moody,  whose  residence  was  ,described, 

i^b.  5|  Waterloo  Soad,  Soutkaxtrk.    6s  the  Slst  De- 

amber  the  parties  attended  at   Mr.  J.  Holroj/(Pi  chnm- 

bers»;but  Moo^  did  not  attend.    On  the  1st  ipamary 

another  notice  of  justification  was  ^ven  for  the  2d,  and 

on  the  2d  January,  it  appearing  that  Moodtft  residence 

^^ijeed'ttrisdescribed,  being  No.  50,  Waterloo  Road, 

Soatkwarky  the  bul  did  not  justify.     Another  notice  was 

pven  for  the  4th  January,  when,  upon  attending  at  the 

Judge's  chambers,  Miles  was  rejected  as  being  insuffi- 

pent.  In  support  of  his  rule,  he  cited  Steer  t.  Smith,  (a) 

7hm 
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)8M.  Turton  shewed  cause,  upon  an  affidavit,  which  stated, 

•"""—       that  the  representation  made  as  to  the  respectability  of 

Blondill 

agoing  the  original  bail  was  made  by  the  managing  clerk,  with- 
S^^'"f^5:  Qu^  t j^g  knowledge,  privity,  or  consent  of  the  defendant's 
attorney,  and  that  the  mistake  as  to  Moodi/s  residence 
was  a  mere  clerical  error :  and  he  contended,  that  there 
was  no  reason  tp  make  the  defendant's  attorney  pay  the 
costs  in  this  case,  it  not  appearing  that  he  had  acted 
vexatlously  in  the  transaction. 

Andrews^  in  support  of  his  rule,  was  stopped  by  the 
Court. 

^'^  Abbott  G.  J.  Here  there  clearly  was  a  misrepre- 
sentation as  to  the  respectability  of  the  original  bail,  by 
the  managing  clerk  of  die  defendant's  attorney.  It  is 
indeed  now  said,,  that  all  this  was  without  the  privity 
or  knowledge  of  the  latter,  but  he  does  not  swear,  that, 
at  the  time  when  the,  bail  were  put  in,  he  was  ignorant 
of  their  insufficiency.  It  was  his  duty  to  take  care  not 
to  put  them  in  as  bail.  If  he  knew  them  to  be  unfit  to 
JHstHy ;  and  it  will  be  a  wholesome  lesson  to  others  to 
make  the  defendant's  attorney,  in  this  case,  pay  the 
costs. 

Rule  absolute,  with  costs. 


IK  THE  go  Sf  So  Yf ^mi  pF  QpIQ^GE  IV.  5§$ 

1 828. 


V  ' 


-■  t/    .  •  *> 


The  King  agcunst  the  Justices  of  Colchesteiu    j^JfSfe, 

JESSOPB^  iq  last  Mickaehnas  term,  bad  obtained  a  It  is  not  neces- 

rule  nisi  for  a  mandamus  to  the  justices  of  Col-  J^i"  Uie*' 
Chester,   to   enter   continuances,    and   hear    an    appeal  iS>M*^Sdic^ 
against  the  overseers'  accounts  of  the  parish  of  Sl>  Bo-  **°"  *?  ^^  •" 

appeal  Wwft^y 

tolpk,  in  the  borough  of  Colchester.     The  accounts  in  ^"V^^^^if^ 

counts,  ihftt' 

question  had,  on  the  14th  May  last,  been  duly  allowed  «acfa  accounts 
...  ^  should  DrevU 

by  two  justices,  pursuant  to  11  G.  2.  c.  88.,  at  a  pettj  oi^ 'hlrre' 
sessions ;  but  they  had  not  been  examined  and  allowed  ^d  a^^^T^ 
at  a  special  sessions,  pursuant  to  50  Gf.  8.  c.  49.     The  5o^?L'49. 
sessions  dismissed  the, appeal,  on  the  ground  that  thegr 
had  no  jurisdiction* 

Knox  and  Walford  shewed  cause*  The  sessions^  hi 
this  case,  had  no  jurisdiction.  In  Bex  v.  Bartleii  {a\  it 
was  held  (before  17  G.  2.  c.  38.)  that  the  sessions  had 
no  jurisdiction  until  the  accounts  bad  been  allowed^ 
pursuant  to  43  Eliz* ;  and  in  B^x  t.  Whitear  (&),  wbieli 
occurred  after  1 7  Q.  2.,  the  same  law  was  laid  down* 
Now,  by  the  50  6.  3.  r.  49.,  certain  other  prevkioof 
were  made  to  the  mode  of  allowing  overseers^  accounlt, 
which,  in  Lestet't  case  (c),  were  held  to  be  cumulative. 
Then  if  so,  by  parity  of  reasoning  to  the  oases  above 
cited,  these  provisions  should  be  cpmplied  with  befoie 
any  appeal  can  be  made. 

Per  Curiam.     We  are  quite  satisfied  that  the  sessions 

(a)  £er.  989.  (»}  lAtrr.lMS.  (c)  16^.574. 

M 
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1822.       b^d  jurisdiction,  and  that  they  ought  to  have  heard  the 
— •       appeal.     This  rule  must  be  absolute. 

TlwKivo 

fbettLrf  Rule  absolute. 

Jessapp  and  Brodrick  were  to  have  supported  the  rule. 


luS^yisUk  FoxALL  ogaitist  Banks  and  Another, 


ob- 

8  at- 


j^«Jf*«««fto     IJUTCHINSONj   on  a  prior  day  in  this  term, 

wicou»  tained  a  rule  nisi,  calling  on  the  plaintiff N 

nmybeiiidoiied 

OB  tlw  pottM     torney  to  produce  the  postea  in  this  case,  before  Wood 

aAmt  cwte  1mt6 

been  taicd,  B.,  in  order  that  he  might  certify,  to  deprive  the  plain- 
the  derendwati'  tiffofhis  costs.  The  case,  which  was  an  action  of  trespass, 
^^Hm  wad  did  ^^  ^^^^^  ^^  ^^^  '^^  assizes  fo;*  Surry,  before  Wood  B., 
ndi^ta^^      when  a  verdict  was  found  for  the  plaintiff,  damages  one 

farthing.   The  Judge^  at  the  trial,  intimated  his  intention 
of  considering  whether  he  should  certify  or  not.    It  ap- 
peared by  the  affidavit,  that  the  costs  had  been  regularly 
taxed,  and  that  the  taxatipn  had  been  attended  by  the 
clerk  of  the  defendants'  attorney,  and  that  no  objection 
was  then  made.     Subsequently  to  this,  a  summons  was 
taken  out  before  Wood  B«,  to  shew  cause  why  the  postea 
should   not  be  produced,  and  a  certificate  endorsed 
thereon.     This  summons  was  attended  by  the  parties, 
and  the  learned  Judge  then  expressed  his  intention  to 
certify,  but  the  plaintiff's  attorney  refused  to  produce  the 
postea  for  that  purpose* 

Ihrton  shewed  cause,  and  contended, .  that  the  appli- 
cation for  a  certificate  came  too  late,  after  the  costs  bad 
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Per  Curiam.     The  application  was  in  time,  for  a  cer-  1 822. 

tificatc  may  at  any  time  be  indorsed  on  the  postea.    Let  ""■"" 

the  rule  be  made  absolute,  and  with  costs.  against 


Rule  absolute,  with  costs. 


Bamks* 


Chappell  against  Ashley.  jvSSj  124. 

ydNDREfVS  moved  for  a  rule  nisi  to  discharge  a  Whenmde- 

•'^^  .  fendant  is  in 

a  rule  granted  on  a  former  day  in  this  term  for  execution  for  a 
compelling  the  defendant  (under  the  compulsory  clause  nDder300t.f 
in  the   Lords'  act),  to  give  an  account  of  his  estate  agg^teoftbe 
and  effects  pursuant  to  that  statute.     It  appeared  that  J*i  in'ex'^J? 
the  debt  due  to  the  plaintiff  amounted  to  112/.,  but  tion  exceeds 

^  that  sum,  be  Is 

that  the  whole  amount  of  the  debts  with  which  he  was  l»*We,  at  the 

instance  of  the 

charged  in  execution  exceeded  300/.     It  was  contended  particular  ere- 

ditor,  to  be 

that  the  second  and  third  clauses  of  the  33  G.  3.  c,  5.  brought  up 
must  be  construed  together,  and  that,  inasmuch  as  the  puisory  clause  * 
defendant  could  not  be  entitled  to  the  relief  given  by  ^  iaa.s.cS. 
the  second  clause,  he  ought  not  to  be  subjected  to  the 
compulsory  power  in  the  third. 

Abbott  C.  J.  I  am  of  opinion  that  the  defendant 
is  not  entitled  to  this  rule.  The  act  of  parliament  is  a 
remedial  one  for  the  benefit  of  the  creditor;  and  I 
think  that  it  is  competent  for  any  one  creditor  whose 
debt  does  not  amount  to  SCO/,  to  avail  himself  of  this 
clause  in  the  act,  and  to  compel  the  defendant  to  assign 
his  property,  whatever  may  be  the  whole  amount  of  the 
debts  for  which  the  defendant  is  in  execution. 

Rule  refuged. 
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1822. 


Tuemfi  In  the  Matter  of  Taylor,  Gent,  one,  &c. 

February  I2tb. 


A  clerk  to  an 


itt^ney  held,     E.  ^LDEBSON,  in  last  Michaelmas  term,  obtained 
during  the  term  a  rulc  nisi  for  Striking:  this  person  off  the  roll  of 

for  which  he  &  r 


botind,  the  attorneys  of  this  court,  upon  the  ground  that  he  had  not 

cfflce  6f  iur- 

Tcyor  of  taxes  duly  Served  his  time  as  a  clerk  to  an  attorney.     It  ap- 

crovm :  Held,  peared  upon  the  affidavits,  that  during  the  whole  time 

n(^,  within  ^^^  which  he  was  bound,  he  had  been  surveyor  of  taJc^ 

fA  &  lo^  be"  ^^^  *^®  wapentake  of  ClarOj  and  the  borough  and  liberty 

•en^^"  of  Ripon^  in  tlie  county  of  York ;  for  which  purpose  he 

wfcoletimeiiid  occupied  an  office,  where  the  business  relating  to  the 

tcnn  in  the 

proper  buiinen  taxes  was  conducted.     The  affidavits  in  answer  admitted 

of  $n  ftUomey^     ^^nt 

and  that  he        this  fact,  but  stated  that  the  business  of  the  office  did 

Dagbt  not  to  be  .  .   i    i      n  «  •       .  t     % 

admitted  on  not  occupy  more  than  one-eighth  of  his  time,  and  that 
that^LvIng'  during  all  the  remaining  portion,  he  was  employed  in 
wSS    '^'"•"•"g  ^'^  profession  as  an  attorney. 

strvM^  off. 

Scarlett  and  Littledale  shewed  cause,  and  contended 
that  this  was  no  more  than  if  the  time  employed  by  him 
as  surveyor  of  taxes  had  been  allowed  to  him  by  the 
consent  of  his  master  for  the  acquisition  of  any  other 
Useful  information,  or  for  amusement;  and  that  sub«- 
stontially  he  had  served  the  full  time  required  by  law. 

jB.  Alderson  contra  referred  to  22  G.  2.  c.  46.  5.  8.,  by 
which  every  person  who  shall  be  bound  to  serve  any 
attorney  shall,  during  the  \Dhole  time  and  term  of  service^ 
continue  and  be  actually  employed  by  such  attorney  in 
the  proper  business,  practice,  or  employment  of  an 
attorney ;  and  by  section  10.,  before  he  can  be  admitted, 
♦  he 
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lie  roust  make  an  affidavit  that  he  has  actually  and        \%ii. 
really  served  during  the  said  whole  tertti  of  five  years*       ■ 
Here  there  were  two  inconsistent  employments,  and^.      tatlqi. 
therefore,  he  could  not  possibly  have  served  the  whole 
time  and  term. 


Per  Curiam,  It  is  very  important  that  we  should 
require  these  provisions  to  be  strictly  complied  with. 
Here  the  party  having  an  employment  under  the  crown 
during  the  whole  time,  could  not^  #ith  propriety,  have 
made  the  requisite  affidavit.  And,  therefore,  however 
much  we  may  r^et  it,  we  think  it  our  duty  to  make 
this  rtde  absolute. 

Rule  absolute. 


Rex  against  the  Justices  of  Surrey.  Tuniu^, 

^  FtbnuKry  12th. 

« 

COWLEY  had  obtained  a  rule  nisi  for  a  mandamus  Where  a  statute 
to  the  justicei  of  Surrey  to  enter  contmuances,  and  the  appellant 
hear  the  appeal  of  Andrea)  Bmmet  against  a  conviction  2ble  notice  to 
for  gamuig  under  12  G.  2.  c.  28.     The  defendant  was  u^f^Il^^ 
convicted  on  the  6th  November  last,  and  entered  into  ^j" ^tin^ 
recc^nisances  to  appeal  against  -it  to  the  next  quarter  **"LiJS?*^ 
sessions.     It  was  sworn  on  the  one  side,  and  denied  by  ioi»hle  as  to 

tinie«  Is  siiffi* 

the  other,  that  at  (he  time  of  entering  into  recog-  dent, 
nizances,  his  attorney  gave  a  verbal  notice  to  the  in- 
former of  his  intention  to  appeal.  The  defendant 
attended  in  order  to  prosecute  his  appeal  at  the  last 
January  sessions,  when,  there  having  been  no  notice 
of  appeal  in  writing,  the  Court  reffased  to  hear  the 
appeid.  The  dth  section  of  the  act  giving  the  ap- 
peal 
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1822.       peal  states,  that  **  persons  aggrieved  may  appeal,  giTUig 
reasonable  notice  to  the  prosecutor^  and  entering  iolo 
agairui       recognizances,  &c." 

The  Justices  of 

SuftftST. 

Turton  shewed  cause,  and  contended  thai  tlie  am* 
sions  were  to  judge  what  was  a  reasonable  notice  of 
appeal,  and  they  were  of  opinion  that  it  must  be  a 
notice  in  writing. 
* 

OnAey  and  Addjlm  contra,  stopped  by  the  Court. 

Abbott  C.  J.  We  are  of  opinion,  that  where  a 
statute  requires  reasonable  notice  to  be  given,  it  does 
not  necessarily  mean  that  the  notice  should  be  in  writ- 
ing, but  only  that  as  to  time  or  number  of  days  it  should 
^  be  reasonable.  Here,  however,  as  the  fact  is  disputed^ 
we  shall  only  grant  a  mandamus  to  the  justices,  com- 
manding them  to  examine  whether  reasonable  verbal 
notice  has  been  given,  and,  in  that  case,  to  enter  con- 
tinuances, and  hear  the  appeal. 

Rule  acoordfllgly. 


i^^isiii.  Johnson  against  Biri*ey  and  Othere. 

^^u»:  *-  L'TTLEDALE,  on  a  former  day  in  this  term.  ob. 
upon  a  proper  tained  a  rule  nisi,  calling  on  the  plaintiff's  attomev 

oue  being  made  .  *^  '  • 

^'*i  ?*1ISJ»'*  ^®  disclose  the  place  of  residence  and  occupation  of 
attorney  to  giTe  the  plaintiff  to  the  defendants,  and  for  staying  the  pro- 
ants  infonna- 

tkm  at  to  the  place  of  abode  and  occuplition  of  the  plaintiff.     And  wbere  the  aUifad 
asMialt  was  stated  to  have  taken  place,  at  a  meeting  at  which  many  thousand  people 
presant,  and  the  defendants  did  not  knoir,  and  could  not  find  out,  after  diligent  ti 
who  the  plaintiff  was,  the  Coturt  thought  it  a  piop^  case  lor  their  reguiriog  iuch  ' 
•tioa  to  be  gittn. 

ceedings 
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coedings  in  the  mean  time.     It  was  an  action  of  tr<»-        1822. 
pass  and  assault  brought  against  the  Manchester  Yeo-       joBxsoir 
manry  for  tlieir  conduct  on  the  16th  August^  J  819*     To        Biil'tr. 
this  the  defendants  pleaded  several  justifications,  besides 
the  general  issue.     The  affidavits  stated  that  the  de- 
fendants and  their  attoraies  had  made  minute  and  par- 
ticular oiquiries  in  Manchesier  and  its  neighbourhood 
to  discover  who  the  plaintiff  was,  without  success,  and 
that  they  had  applied  for  the  rcqubite  information  to  the 
plaiiiti£P^  attorney,  who  had  refused  to  give  it.      The 
meeting  at  which  the  assault,  if  any,  took  place  was 
atteiided  by  many  thousand  individuals. 

Swini  and  BUigham  shewed  cause.  This  is  a  novel 
appUditiom  The  only  instances  in  which  it  has  been 
granted  have  been  in  qui  tam  actions,  and  in  ej^ctitnent. 
TUUL  Pr.  S54f.  and  Crampton's  Pr.  473.  state  this  hitherto 
to  have  been  the  rule  of  the  Court;  and  in  Brac^x'. 
DaUon  (o),  the  Court  expressly  so  laid  it  down.  As 
to  Gynn  v.  Kirby  (i),  it  probably  was  a  qui  tam  action, 
aMttUgb  that  does  not  distinctly  so  appear ;  and  so 
must  have  been  Anourous,  (c)  As  to  Taylor  v.  Har* 
ris  {d\  that  was  the  case  of  a  plea  in  abatement,  and 
does  not  bear  upon  this  question.  Here  the  existence  of 
the  plaintiff  is  admitted  by  the  plea,  and  if  the  object 
be  JEis  to  costs,  it  is  now  too  late  to  apply  for  security 
for  costs.    The  plaintiff  may  have  good  reasons  for  not 

wishing  to  disclose  his  occupation  and  place  of  abode, 

'  f. 

the  defendants  being  powerful,   and  irritaited   against 
him.' 


f->  (c)  2  JUargwriiilon,  X  \d)  4  B.  ^'  A.  9S.' 

•Vol.  v.  N  u  Scarlet^ 
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1822.  Scarlettf  HuUoek  Seijt^    LUtleddUj  and  Siarkiej    in 
support  of  the  rul^  were  stopped  by  the  Court* 


against 
BiRLiT. 


Abbott  C.  J.    It  does  not  clearly  appear  to  me  that 
the  case  of  Gynne  v.  Khrby  was  a  qui  tarn  action ;  for  m 
BraeeUf  v.  Dalton,  the  editor  has  suggested  in  a  note, 
quere  contrfi,  1  Sir.  401. ;  so  that  it  is  at  least  doubtful. 
But,   independently  of  any  authority,  I  am   satisfied 
that  the  due  administration  of  justice  requires  that  this 
rule  should  be  made  absolute.     If  it  should  be  followed 
up  by  any  application  for  security  for  costs,  that  will 
probably  be  without  success.     But  there  is  no  reason 
why  the  plaintiff  should  not  give  this  information  to  the 
defendants.  Unless  they  have  it,  they  will  be  under  great 
difficulty  in   preparing   their  defence.     This  alleged 
assault  took  place  at  a  meetii\g  of  many  thousand  per* 
sons^  and  the  defendants  may  therefore  very  probably 
be  altogether  ignorant  of  the  plaintiff  or  his  person. 
The  rule  generally  has  been  confined  to  actiona  of 
ejectment  and  qui  tarn,  because  it  is  only  m  such  cases 
that  it  ordinarily  happens  that  a  ddendant  is  totally 
ignorant  of  the  plaintiff.      It  is  our  duty,  however,  in 
all  cases  to  do  equal  justice,  and  that  requires  that  this 
rule  should  be  mad6  absolute. . 

Batley  J.  I  am  of  the  same  opinion.  There  is  a 
positive  affidavit  that  the  defendants  cannot,  after  dili* 
gent  search,  find  out  who  the  plaintiff  is,  and  I  think 
ihey  ought  to  know  that  fact ;  for  if  they  do  not,  it  may 
be  a  great  obstruction  to  justice.  Previously  to  the 
statute  of  JVestmifister,  a  plaintiff  appeared  in  person,  un- 
less he  had  a  special  writ  authorising  him  to  appear  by 
attorney.    Then  the  pleadings  were  ore  tenus,  and  a 

defendant 


BUU.IT. 
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defendant  had  the  privilege  of  seeing  and  knowing  who        18ft. 
the  plaintiff  was.      In   cases  of  qui   tam  actions  .and       , 

•■  JOHNSOX. 

ejectment,  rules  of  this  sort  liave  been  before  granted,  a^amu 
because,  in  those  cases,  it  not  unfrequently  happens  that 
a  dcfendaht  docs  not  know  who  the  plaintiff  is.  It  must 
not  be  supposed  that  the  authority  of  Bracely  v.  Dalton 
is  now  unquestioned.  Independently  of  the  note  to 
which  my  Lord  C.  J.  has  referred,  the  practice  of 
the  courts  has  since  been  materially  altered.  At  that 
period  the  courts  invariably  refused  to  require  security 
for  costs  to  be  given.  The  practice  now,  as  to  that,  is 
settled  to  be  the  other  way.  I  have  no  doubt,  that,  in 
the  sound  exercise  of  the  discretion  vested  in  us,  we 
ought  to  grant  this  rule.  Here^  many  thousands  were 
present  at  the  meeting  at  which  the  alleged  assault  tode 
place ;  and  it  may  make  all  the  difference  to  the  defence 
to  know  who  the  plaintiff  is,  and  thus  to  ascertain  in 
what  part  of  the  crowd  he  stood.  The  justification  might 
be  very  different,  whether  the  plaintiff  was  actively  em-* 
ptoyed,  or  only  a  spectator  of  the  tumult.  It  is  requiMle^ 
in  order  that  both  parties  may  have  a  fair  trial,  that 
the  idformatibn  required  by  this  rule  should  be  given^ 

HoiROTD  and  Best  Js.  concurred. 

Rule  absolute,  (a) 


(a)  In  Wwion  and  Others  ▼.  Smith  and  another,  TWfi.  7.  iS3I,  tb« 
court  of  CoiDBum  ¥\am  granted  a  tfanikr  application  in  aft  actiMr  Ml  tfbe 
tm  kft  c  flb«L    El  rdatione  I^ulMt  Serjt 


• 
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Doe  on  the  Demise  of  John  Hurrell  Lus- 
coMBE  against  Yates,  Hawker,  and  Mudge. 


maniioii-hoaie 


T7JECTMENT  to  recover  certain  messuages,  lands, 
andiimdito  &c.  in  the  county  of  Devon.     Plea  general  issue, 

tnitt  unS John  At  the  trial  before  Wood  B.  at  the  Spring  assizes  for 
niii^  should  the  county  of  Devorif  1819,  a  verdict  was  found  for  the 
of  21  y«nf  *  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  Court 
f:Sfut"he  SS^:  on  the  following  case. 

A?  t^f'°*  *^^'^'*  iittfcoOTi^,  of  Combe  ttoyaU  in  the  county  of 
■'*™*]°|Vf  Devofij  being  seised  in  fee  of  the  premises  in  question, 
itMd  of  hii       by  will  devised  unto  three  trustees  therein  mentioned, 

own  tumame,  i  •  •    t 

witii  limitedons  and  their  heirs  for  ever,  all  that  his  capital  messuage 
and  other  sons    and  tenement,  barton  lands  and  hereditaments,  called 

in  ttrict  settle- 
ment, they  lereraUy  taking  and  using  the  testator's  surname  instead  of  their  own. 
There  were  other  limitations  over  to  other  persons.  The  will  then  contained  a 
proviso,  that  when  any  of  the  premises  thereby  devised  should  vetit  In  any  person  not 
bearing  the  surname  of  Lutcombe,  that  person  should,  as  soon  as  he  sliould  be  in 
possession  of  the  estate,  take  upon  himself  tlie  name  of  Luscombe,  and  use  the  same  aa 
for  and  instead  of  hb  own  surname,  and  should,  within  three  years  then  neit  after,  procora 
his  own  name  to  be  altered  to  the  tesUtor*8  surname  of  Lutcombe  by  act  of  parliainent*  or 
some  other  effectual  way  for  that  purpose,  and  in  case  any  of  the  persons  to  whom  the 
estate  was  limited,  and  who  should  bu  in  possession  of  the  same,  should  not  take  and  uaa 
the  testator's  surname,  but  should  neglect  to  get  an  act  of  parliament,  or  some  other 
authority  as  effectual  for  that  purpose  as  aforesaid,  for  the  space  of  three  years  next  after 
he  should  be  in  possession,  that  then  the  estate  devised  for  the  benefit  of  such  person  so 
neglecting  to  get  such  act  of  parliament,  or  other  authority,  should  cease,  and  become 
void,  as  if  no  such  use  or  estate  had  been  thereby  devised ;  and  the  same  should  immedi- 
ately, upon  the  expiration  of  the  three  years,  go  over  to  and  vest  in  the  person  next  in 
remaind<  r  or  reversion,  in  the  same  manner  as  if  such  person  so  neglecting  to  change  bia 
surname  was  dead  without  issue,  upon  this  express  condition,  that  such  person  so  to  take 
did  and  should  also  take  the  testator's  surname,  and  get  an  act  of  parliament,  or  some 
other  authority  as  effectual  for  that  purpose,  otherwise  the  estate  was  to  go  over  again.  J.  L, 
Mannins,  before  he  came  of  age,  or  entered  into  possession  of  the  preuises  demised,  took 
upon  himself,  used,  and  bore  the  surname  of  Luscomtte  and  no  other.  But  no  act  of 
parliament  had  ever  been  obtained  authorising  him  to  change  his  name,  nor  was  the  king's 
licence  for  that  purpose  obtained  within  three  years  after  he  so  entered  into  possession  : 
Held,  that  inasmuch  as  he  bore  the  surname  of  Ltacmibe  at  the  time  when  the  esute  cane 
to  him,  he  had  substantially  complied  with  the  directiims  of  the  testator,  and  that  he  did 
not  incur  a  forfeiture  of  that  estate  by  not  obtaining  an  act  of  iwrliament,  or  other 
authority,  the  proviso  only  applying  to  persons  not  bearing  the  surname  of  XiMComte  at 
the  tinM  when  Uie  eiute  ?eMed  in  them. 

Combe 
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Combe  Royal,  and  other  premises  therein  described,  and       1 822. 
the  several  parcels  of  land  called  RentSj  enjoyed  with      j^^^  ^^^^ 
the   said    last-mentioned    tenement,   with    the  rights,      ^^J^^^ 
members,  and  appurtenances  thereof,  situate  in  Wesi       Yatw 
Alvington,  and  all  that  close  or  parcel  of  land  called 
Piff  Farki  situate  in  the  parish  of  Dodbrookfin  the  said 
county,  with  its  appurtenances,  and  all  other  his  free- 
hold messuages,  lands,   tenements,  and  hereditaments 
whatsoever,  situate  in  Devon  or  elsewhere,  with  their 
appurtenances:    upon  the  trusts,  and  to  and  for  the 
several  uses,  and  under  and   subject  to  the  powers, 
limitations,    and   provisoes    thereinafter   expressed   of 
and  concerning  the  same,  that  is  to  say,  as  for  and 
concerning  the  capital  mansion  of  the  barton  of  Combe 
Royal  aforesaid :   upon  trust  to  permit  and  suffer  his 
niece^  Margaret  Manning,  wife  of  Richard  Manning, 
and  his  niece,  Mary  Creed,    her   sister,    and  Jtdiana 
Juisham,    (who  then  lived  with  him  at  Cofitibe  Royal) 
and  the  survivor  of  them,  to  hold  the  said  mansion 
house  and  premises,  and  to  inhabit  the  said  mansion 
house,  and  to  take  the  rents  of  the  other  premises  as  a 
recompence  for  their  maintenance  and  education  of  bis 
cousin,  John  Luscombe  Manning,  son  of  the  said  Mar^ 
garet  Manning,  who  he  willed  should  live  therewith,  and 
be  well  provided  for  and  maintained  by*them  in  all  re* 
spects  suitable  to  his  condition,  until  he  should  attain  the 
age  of  21  years,  or  die;  and  from  and  after  the  determi- 
nation of  that  estate,  as  to  the  said  mansion  house  and  pre« 
mises  to  be  enjoyed  therewith  in  trust  for  the  mainte- 
nance and  education  of  the  said  John  Uuscombe  Manning, 
as  also  for  and  concerning  all  the  other  parts  and  parcels 
of  the  said  barton  of  Combe  Royal,  and  all  other  the 
messuages,  lands,  &c*  devised  to  the  said  trustees  and 

N  n  S  their 
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1S39.  tbair  h«ifi»  from  upc}  immediately  after  the  teaUtor'a  d«- 
j^^^  ^^^  oea&e  to  the  use  of  the  said  trustees  and  their  heirs  in 
LvtcmiH '  trilM  for  bis  said  cousin,  John  Lu^ambe  Mannings  uptil 
T^fHf  1|^  should  attain  the  age  of  21  yearSf  or  die^  whichever 
i^lild  fir^t  happens  and  to  the  intent  that  the  same  might 
he  ^et  out  at  a  yearly  rent»  and  the  profits  aocumulat^ 
%  his  b^efit  uptil  be  should  attain  that  age^  or  diei 
and  frPm  Wd  immediately  after  the  said  John  Lmcambe 
Marmiiig  should  have  attained  the  ^e  of  8i  year% 
then  tp  tb^  u«^  and  bebpc^f  of  the  said  John  Luscoh^ 
Mmning  9Pd  bis  assigns  for  his  life,  he  taking  fmd  ifaiog 
the  testf^tor's  surname  of  LuscombCf  as  for  ^d  ipatead  of 
bi«  own  surname,  and  from  and  ailer  the  forfeiture  (^ 
other  determination  of  tb^t  life  estatet  t^  the  uae  of  tb^ 
said  tnisteee  and  their  heirs  for  thfi  life  of  th^  9fu4  fjol^ 
Lmomi$  Mannings  upon  trust  to  prei^rve  the  coutiur 
^ent  remainders^  ^d  ffom  and  imxf^iately  a{^r  the 
fkcease  of  tb?  said  John  fA^cmnbe  Mamoing^  to  the  ui^  tf 
bis  first  and  other  spus,  and  their  heirs  males  taking  ^gA 
usipg  the  surnan^e  of  Z^sfcnnbff  as  for  and  instead  of  bjs 
and  their  own  surname,  and  in  default  of  such  issue^  to 
the  use  of  the  2d,  8d,  and  4th,  and  all  and  every  other 
son  and  sons  of  the  said  Margaret  Mannings  by  the  a^4 
Bichar^  Manning,^  her  then  husband^  and  in  de&ult  qf 

such  issue,  to  the  use  and  behoof  of  the  first  and  other 

» 

sons  of  Marga%'et  Mqnning^  by  any  after  taken  husband| 
severally  taking  and  using  the  surname  of  ZMscomlfe$ 
as  tv  and  instead  of  his  and  their  own  surname^  and 
in  default  of  such  issue,  to  the  use  and  behoof  of  the 
said  trustees  and  their  heirs,  fpr  the  life  of  Margaret 
JUanning  upon  trust  for  her  sole  benefit,  and  after  her 
dfceasei  then  to  the  trustees  during  the  life  of  Marj/ 

Creed^ 
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Creeds  upon  trust  to  pny  the  rents  and  profits  to  her  for 
life,  with  similar  limitations  to  hei'  first  and  other  sons, 
severally  taking  and  using  the  surname  of  Jjuscombe 
instead  of  his  and  their  own  surname,  and  in  default  of 
such  issue,  then  to  the  use  of  his  cousin  J.  L.  Bjfan  for 
life,  he  taking  and  using  the  surname  of  LMscombe^  as  for 
and  instead  of  his  own  surname,  with  similar  limitations 
to  his  first  and  other  sons,  and  their  heirs  male  severally 
taking  and  using  the  surname  of  Luwmbep  as  for  hifi 
and  their  own  surname.     There  then  came  the  following 
proviso,  **  Provided  always,  and  it  is  n^y  express  will, 
and  I  do  hereby  impower,  direct,  and  appoint,  that  the 
heirs  male  of  the  several  body  and  bodies  of  the  said 
Margaret  Manning  and  Mary  Creed^  and  that  the  suA 
John  LuKombe  Bj/arij  and  the  heirs  male  of  his  body, 
and  each  and  every  of  them  respectively  claimiD|^  or 
that  shall  claim  under  this  my  will,  or  any  of  the  limiu 
ations  therein  contained,  any  right,  estate,  or  title  to 
the  capital,  messuage  and  tenement,  barton  lands  and 
hereditaments,  with  the  appurtenance^  therein  before 
mentioned,  called  Combe  Boj^al^  in  the  parish  of  fVest  Al» 
wigtan  aforesaid,  or  any  otlier  of  the  lands  or  heredi- 
taments comprised  in  the  first  (a)  devise  of  this  will,  qot 
bearing  the  surname  of  LuscombCf  shall  when,  and  as 
soon  as  he  or  they,  or  any  of  them,  shall  be  respectively 
in  possession  of  the  same  premises,  or  any  part  thereof, 
under  this  my  will,  take  upon  him  or  themselves,  the 
name  of  Luscombej  and  use  the  same  as  for  and  instead 
of  his  and  their  own  surname  as  aforesaid,  and  shall 
within  three  years,  then  next  after,  procure  his  and  their 


18M. 
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(«)  TIm  other  dvnam  are  omittedl,  ai  they  an  immaterial  as  to  the 
^pieaii^tt  dedded. 
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1822.       own  name  or  names  to  be  altered  and  changed  to  my 
7"        name  of  Ijuscombej  by  act  or  acts  of  parliament,  or 

Doe  dcou  '      •^  r  » 

Lusoomi  some  Other  effectual  way  for  that  purpose,  and  shall  for 
TAisk.  ever  after  have  use,  and  bear  on  all  occasions  the  said  sur- 
name of  Ijuscombe  for  him  and  them,  and  the  heirs  male 
of  his  and  their  body  and  bodies  as  aforesaid,  and  in 
case  any  or  either  of  the  heirs  male  of  the  body  of  the 
said  Margaret  Manning  or  Mary  Creeds  or  the  said 
John  Luscombe  Ryan^  or  the  heirs  male  of  his  body,  or 
any  or  either  of  diem  respectively,  who  shall  be  in 
possession  of  the  said  capital  messuage,  barton  lands 
and  hereditaments,  called  Combe  Bot/al^  or  other  the 
lands  and  hereditaments  hereby  first  devised,  or  any 
part  thereof^  by,  under,  or  in  virtue  of  this  my  will, 
shall  not  take  and  use  my  said  surname^  but  shall 
n^lect  to  get  an  act  of  parliament  or  some  other  au- 
thority as  effectual  for  that  purpose  as  aforesaid,  for  the 
space  of  three  years  next,  after  he,  she,  or  they  shall  be 
in  possession  of  the  same  as  aforesaid,  that  then  and  in 
such  case,  the  use  and  estate  hereby  given,  devised  or 
limited,  of  and  in  the  same  premises,  to  and  for  the 
benefit  of  such  person  or  persons  so  neglecting  to  get, 
or  not  getting  such  act  of  parliament  or  other  authority 
as  aforesaid,  shall  cease  and  become  void  as  if  on  such 
use  or  estate  had  been  hereby  given,  devised,  or  limited, 
and  the  same  premises  and  every  part  thereof  shall 
immediately,  upon  and  after  the  expiration  of  the  said 
three  years,  go  over  to  and  descend  upon,  and  vest  in 
such  person  or  persons  as' shall  be  next  in  remainder 
or  reversion,  or  unto  and  upon  whom  the  said  premises 
are  hereby  settled  or  limited  in  the  same  manner,  to  all 
intents  and  purposes,  as  if  such  person  or  persons  so 
neglecting  to  change  his  or  their  surname,  or  surnames, 

was, 
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waB»  were^  or  had  been  dead  without  issue  of  hi§  or        1898. 
their  body  or  bodies,  any  thing  herein  contained  to  the  . 

contrary  notwithstanding.      Upon    this   express  con-      ^^'^^ 
dition,  nevertheless,  that  such  person  so  to  take,  do  and        ' 
shall  also  take  my  surname,  and  get  an  act  of  parliament 
or  such  ot)ier  effectual  authority,  for  so  doing  as  afbro- 
said,  otherwise  the  said  capital  messuage  and  barton  of 
Combe  Bogal ;  and  nil  the  other  premises  hereby  first 
de^sed,  shall  go  oyer  to  the  next  person  to  whom  the 
same  are  limited  as  aforesaid,  who  shall  so  take  my 
surname  as  aforesaid."     On  the  8th  of  June^  1776,  the 
testator  'duly  executed  a  codicil  to  his  will,  whereby  he 
appointed  his  cousin,  John  Luscombe^  to  be  a  co«truttee 
with  the  three  persons  named  in  his  wiD.     Shortly  after 
executing  the  codicil,  viz.  in  Mjf  1776,   the  testator 
died.     John  Luscombe  was  the  survivor  of  the  four 
trustees  named  in  the  will  and  codicil,  and  died  many 
years  since^  leaving  John  Htarrell  iMScombe^  the  lessor  of 
the  plaintiff^  bis  eldest  son  and  heir  at  law,  him  sur- 
viving.   Juliana  Jutsham  died  in  November^  1787,  and 
Margaret  Manning  died  on  the  28th  October^  1817t 
leaving  only  one  son,  viz.    John  Ijtscombe  Mannings 
the  devisee  named  in  the  will.     He  was  bom  the  28th 
AprHj  1773,  and  on  his  coming  of  age  in  the  year 
1794,   he  entered  and  took  possession  of    the   pre- 
mises in  question,  and  continued  in  possession  thereof 
until  the  29th  of- August f  1812,  on  which  day  he  con- 
veyed his  interest  to  the  two  defendants,   Yates  and 
Htmker^  for  the  benefit  of  his  creditors.     The  other 
defendant,  Mudge,  was  tenant  in  possession  under  Yates 
and   Hawker.     John  Ijuscomhe  Mannings  the  devisee, 
named  in  the  will,  before  he  became  of  age,  or  was  let 
ipto  possession  of  the  premises  in  question,  took  upon 

himidf 
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1823,  himself  used  and  bore  the  surname  of  Lusambe^  and 
DoiTdem  fyom  thenceforth  had  borne  and  used,  and  still  did 
LoscoMM      j^i^r  and  use  the  surname  of  Luscombe^  and  no  othert 

Mmn$t 

jAttM,  3ut  no  act  of  parliament  had  ever  been  obtained 
by  the  said  John  Luscombe  Mannings  the  devisee 
named  in  the  will,  authorising  him  so  to  change  his 
namci  nor  did  he  procure  his  majesty's  royal  licence 
for  that  purpose  until  June  1813.  John  Luscombe  Man^ 
nitigt  the  devisee  named  in  the  will,  had  been  married 
some  years,  and  had  a  son  born  on  or  about  the  month 
of  October  1806,  who  was  still  living.  Mary  Creeds 
another  of  the  devisees,  intermarried  many  years  ago 
with  JRkiard  Haxokinsp  and  was  still  living.  The  de- 
daration  in  ejectment  was  served  in  1819. 

This  case  was  argued  at  the  sittings  before  MicAaelmas 
term,  by  Sugden  {ok  the  lessor  of  the  plaintifl^  and 
Preston  for  the  defendant ;  and  the  following  questions 
were  made : 

First,  whether  the  directions  of  the  testator  as  to  the 
simame  of  Luscombe  had,  as  far  as  respected  the  devisee^ 
Joba  iMSOombe  Mannings  been  complied  with  by  him. 
Secondly,  whether  in  the  event  of  those  directions  J30t 
having  been  complied  with  by  him,  the  estate  limited 
to  liira  had  thereby  become  forfeited.     Thirdly,  whether 
the  estate  limited  to  his  first  son  had  thereby  become 
forfeited.    Fourthly,  whether  the  surviving  trustee  wasg 
by  the  adverse  possession  of  John  iMscombe  Mannings 
and  the  defendants  as  claiming  under  him,  ever  since 
the  year  1 794,  when  John  Luscombe  Manning  became 
of  age  and  entered  into  possession  of  the  premises, 
barred  from  recovering  them  by  virtue  of  the  statute  of 
limitations :  and  if  not.  Fifthly,,  whether  the  surviving 
trustee^  was  entitled  to  recover  for  the  benefit  of  Mary 
ffgssfk^  form^rl^  Cr^edf    H  is  mmec^ssar^  to  report 

^9 
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tbe  »rguin«nts  on  these  several  pointg,  iDMinueb  as  the        I6'2i. 
Court  only  pronounced  judgment   upon  one.     TbQ 


Of*    

arguinenti  on  that  pointi  were  in  substance  as  follows :      Lps^itvif 


For  tbe  plaintiff,  it  was  contended}  that  the  estate  of  Y^m 
Jfain  Lu9Combe  Manning  bad  been  forfeited,  in  con- 
fliqueiMe  of  his  not  haying  complied  with  the  t^rms  of 
the  proyiaoi  hy  which  it  was  required,  ^^  tb^t  any  party 
to  whom  tbe  estate  ^hall  come,  sbi^lt  within  tbre« 
yenrs  next  after,  got  ^nd  procure  bis  nam^  tQ  ba 
alterod  and  obniigod  to  the  name  of  lmcQmh€  by  «ct  of 
parJjameiHf  ^  som^  other  effiictiud  way  fq^r  tb4  Fur« 
pita.''  Tbe  teroif  of  tbq  xproviso  are  not  latisQed  ^y 
tbe  ptrt/t  having  assumed  the  name  before  tb#  estatu 
fe^utd  in  bba.  In  Ltigk  Vt  l^i^  ifi\  {«ord  ^Wm  4ayi| 
^  Anwiti  parliamept  giving  a  new  name  does  not  V^ 
i#»y  t)l«  iormer  name ;  a  legacy  givw  by  that  nam# 
might  be  taken.  In  most  of  the  acts  of  parliament  for 
tbi<  purpose,  tbere  is  a  special  proviso  to  prevent  tbe 
loss  of  the  fbrmer  name.  Tbe  king's  licence  is  nothing 
ipore  than  permission  to  take  the  name,  and  does  not 
giva  It;  a  name,  therefore,  taken  in  that  way  it  bgr 
voluntary  assumption.'*  The  intention  of  the  testator  itt 
tbif  case  was,  that  any  person  taking  tbe  estate  under 
bis  will,  and  not  having  his  name  by  descent,  sbookl  be^ 
compelled  to  take  it  by  act  of  parliament,  and  should 
xetaia  no  other  surname.  If  the  party  taking  the  estate 
has  tbe  name  by  descent,  he  can  have  no  other  surname; 
ind  tliere  could  be  no  reason,  therefore,  for  altering  it ; 
but  if  be  merely  assumes  tbe  surname,  be  does  not  thereby 
lose  the  former  surname,  and,  conse(]uentIy,  the  name 
assuipcd  is  not  bis  only  surname,  as  required  by  the  pro- 
viso. The  only  effectual  mode  of  getting  rid  of  tha 
first  surname  is  by  an  act  of  parliament. 
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18SS.  For  the  defendants  it  was  contended,  that  the  pro* 

viso  only  applied  to  a  person  who  did  not  actually  bear 
the  surname  of  Jjuscornbe  at  the  time  when  the  estate 
came  to  him.  In  this  case,  Jl  L.  Manning  had  taken 
upon  himself  and  bore  the  rtVLine  of  Luscombe  long  before 
the  estate  vested  in  him.  It  is  true  that  he  had  acquired 
that  surname  by  assumption.  It  is  shewn,  however,  in 
CamderCs  Remains  concerning  Britain^  that  surnames  were 

• 

originally  acquired  by  that  mode ;  and  in  p.  H 1.  {a)  that 
learned  author  gives  an  instance  where  six  of  the  grand- 
children and  four  great-grandchildren,  descended  from 
William  Bellward^  by  two  sons,  all  acquired  difierent  sur- 
names by  assumption.  The  opinion  of  Lord  Eldan^  in  the 
passage  cited  from  Leigh  v.  Leighy  and  that  of  Sir  Jogeph 
Jeh/flj  in  BarUm  v.  Bateman  {a\  are  authorities  to  the 
same  cfiect*  Now  it  never  could  have  been  intended  by  the 


(a)  Bot  for  Tariety  and  alteration  of  names  in  one  fkmilie  npon 
difen  reqwcts*  I  wiU  give  you  one  Chejbire  example  for  all,  out  of  an 
ancient  rolle  belonging  to  Sir  WilUam  Breriont  of  Brerlon,  knight,  mbicfa 
I  law  twenty  years  since.  Not  long  after  the  conque&t  William  Bdwardt 
Urd  of  the  moitie  of  Malpa$9e,  had  two  sons,  Dan-David  of  Maipntae* 
sumaroed  Le  Clerke,  and  Richard ;  Dan  David  bad  Wiiliiim,  his  cldeU 
son,  sumamed  De  Mal-jKote ;  his  second  9on  was  named  PhiUp  Gogkf 
one  of  the  issue  of  whose  eldest  sons  took  the  name  of  Egerton  ;  a  third 
son  took  the  name  of  David  Golbome,  and  one  of  his  sons  the  name  of 
Goodman.  Michord,  the  other  son  of  the  aforesaid  William  Belward, 
had  three  sons,  who  took  also  divers  names,  tix.  Tho,  de  Cotgraue,  WHdg 
d€  Overtont  and  Richard  Liitle,  who  had  two  sons,  the  one  named  JTen- 
darke,  and  the  other  John  Richardson*  Herein  you  may  note  alteration 
of  names  in  respect  of  habitation  in  Egerton,  Cotgratr,  Ooerton ;  in  re- 
spect of  colour  in  Gogh,  that  is,  red;  in  respect  of  qualitie  in  him  thai 
was  called  Goodman;  in  respect  of  stature  in  Richard  LillU;  in  respect  of 
learning  in  Ken  •  darke ;  in  respect  of  the  father's  Christian  name  in 
Richardion ;  all  descending  from  William  Belward,  And  verily  the  gen- 
tlemen of  those  so  different  names  in  Otethire  would  not  easily  be  induced 
to  believe  they  were  descended  from  one  house,  if  it  were  not  warranted 
by  so  ancient  a  proof'  Camden's  Remains  oonceming  Brilain,  ed« 
1697.  p.  141. 

(6)  8iW»»  WU.54. 

testator, 
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teitator,  that  he  who  was  legally  entitled  to  bear  his  name        1822. 
at  the  time  when  the  estate  descended  to  him,  should  ob-      ^ 

Doi  dnn. 

tain  an  act  of  parliament  for  the  purpose  of  changing  Lmcoxu 
his  name ;  for  suppose  that  J.  L.  Mannings  having  taken  YssmL 
the  surname  oi  Luscombcy  married  and  had  children,  and 
then  died,  it  might  as  well  be  contended,  in  that  case, 
that  when  the  estate  descended  upon  any  of  those 
children,  that  they  who  never  had  any  other  surname 
would  be  bound  to  obtain  an  act  of  parliament,  making 
it  imperative  upon  them  to  keep  the  surname  of  Lus' 
combe*  But  the  proviso  does  not  absolutely  require  that 
there  should  be  an  act  of  parliament,  but  that  it  should 
be  done  by  that  means,  or  some  other  authority  as  ef- 
fisctual  for  that  purpose.  Now  the  assumption  of  the 
testator's  surname  is  a  mode  equally  effectual  of  acquir- 
ing the  new  surname  as  an  act  of  parliament. 

Cur.  adv.  vult. 

And  now  the  judgment  of  the  Court  was  delivered  by 

Abbott  C.  J.  This  case  was  argued  in  Odt^  last» 
before  my  Brothers  Holroyd  and  Best  and  me.  Several 
points  were  urged  in  argument  at  the  bar,  but,  as  our 
judgment  proceeds  upon  one  only,  it  is  not  necessary  to 
advert  to  the  others.  It  appears,  by  the  case,  that  John 
JJuscomhe  Manning  took  no  estate  in  the  lands  devised 
until  lie  came  of  age ;  and  it  is  found,  that  before  he 
came  of  age,  and  before  he  was  let  into  possession,  he 
took  upon  himself  the  surname  of  Luscombe^  and  has 
ever  since  borne  and  used  the  surname  of  Luscombes  and 
no  other ;  so  that  he  has  undoubtedly,  in  this  respect, 
complied  with  the  words  of  the  direction  contained  in  the 
clause  whereby  the  lands  are  given  to  him,  and  has  in 

subfCance 
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lS2ti.       fobitanoe  complied  with  tbe  desire  and  intentioo  of  tlie 


testator,  which  was,  that  the  person  who  enjojed  hk 
knda  sboald  bear  his  name.     But  it  is  said  that  he  did 
not  comply  with  the  terms  of  the  proYiso,  becanae,  al* 
though  he  had  taken  and  used  the  samame  of  Ijoeombe 
betore  he  came  to  the  estate^  yet  he  did  not,  within  three 
years  after  he  took  possession  of  the  estate,  take  fhflt 
name  by  Tirtoc  of  an  act  of  parliament,  or  other  antbo- 
lity  for  that  parpose,  and  that  therefore  the  estate  was, 
by  that  omission,  for  ever  gone  from  him,  and  not  from 
him  alone,  but  also  from  his  aon,  who  would,  upon  tbe 
death  of  bis  father,  hare  taken  an  estate  tail  under  tbe 
will^  if  his  lather  had,  within  three  years,  obtained  sa 
act  of  parliament,  or  other  sufficient  amhori^,  but  before 
wa  pronounce  a  judgment  to  this  efiect,  under  the  cirewm- 
stances  that  I  have  mentioned,  it  bdiOTes  us,  in  a  case 
wherein,  the  general  intent  of  the  testator,  directing  the 
course  in  which  his  land  should  be  enjoyed,  has  been,  as 
Ikave  before  observed,  substantially  complied  with  in 
regard  to  the  name,  to  look  carefully  into  the  words  of 
tbe  proviso,  and  see  who  and  what  description  of  per- 
sons are  contained  within  it  And  we  are  to  consider,  that 
tbb  is  a  proviso  introduced  to  defeat  an  estate,  already 
vested^  for  the  breach  of  a  condition  subsequent,  asid  is 
in  the  nature  of  a  forfeiture,  and  consequently  that  the 
words  of  it  must,  according  to  generid  rules  and  prin- 
ciples^   be  construed  strictly,  and  effect  must  not  be 
given  to  it,  unless  the  supposed  intention  of  tbe  testator 
be  expressed  in  plain  and  unambiguous  language*     The 
proviso  consists  of  two  parts.    Tbe  description  in  the 
first  part  is,  *^  the  heirs  male  of  the  several  bodies  of 
Jdargarei  Mannings  and  of  Mary  Creedj  and  JfohnL.  Rya$^ 

a^  the  beira  mak  of  hJi  body  nU  b$mti§ilk  iunmm 
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0f  Luscombe.  *^     These  are  the  {tenons  required  to  take        1822. 
that  rarname.     In  the  second  part  of  the  proviso,  and       — 

Dot  dem* 

which  contains  the  devise  over,  the  words  *^  not  bearing     Luscomm 
tie  surname  qf  iMSCombe^^  do  not  again  occur;  hot  this        ^Am. 
lecond  part  must  be  taken  with  reference  to  the  first ; 
and  in  this  part  other  words  of   the  same    import 
do  occur,  for  the  lands  are  to  vest  hi  the  person  who 
woaM  be  next  entitled  to  take,  if  the  person  so  neg* 
lectmg  to  change  his  surname  was  or  had  been  dead 
without  issue  of  his  body.     This  then  introduces  the 
question,  what  sense  and  meaning  ought,  in  the  legal 
eonstroction  of  this  proviso^  to  be  put  upon  the  words 
^  DOl   bearing  the  surname  of  LMscombe :''  whether  a 
bearing  of'that  name  de  facto  be  sufficient,  or  whether 
it  ii  requisite  that  it  should  be  borne  bj  authority  of  an 
act  of  parliament,  or  other  special  authority  ?  If  the  tes- 
tator had  clearly  intended  the  bearing  of  this  name  by 
virtue  jof  some  particular  authority,  it  would  have  been 
very  easy  to  have  expressed  that  intention.     He  might 
have  said,  **  not  bearing  the  name  by  virtue  of  an  act  of 
parliament,  or  some  other  authority  as  effectual  ;**  ae*- 
cording  to  the  expressions  used  in  another  part  of  the 
proviso:  or  he  might  in  some  way  luive  referred  to  that 
part  of  the  proviso,  as  by  saying,  ^*  not  bearing  the  name 
as  hereinafter  mentioned,''  or  something  to  that  effect 
Whereas  nothing  of  this  kind  occurs  in  this  part  of  the 
wiR,  but  the  words  are  general  and  simple^  <*  not  hear^ 
ing  the  surname  qf  Jjuscamhe:*  so  that  if  any  qualifica- 
tion is  to  be  introduced,  it  can  only  be  done  by  the 
addition  of  some  other  words,  and  such  addition  must 
be  made  by  implication  or  intendment.     But  we  think 
we  ought  not  to  make  this  addition  fbr  two  reasons; 
iiity  becMse  the  effect  of  this  clause  as  before  ob- 

scnredf 
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1822.       served,  is  to  defeat  and  divest  an  estate  actually  vested; 
J~T"       and,  secondly,  because  such  an  implication  or  intend- 
LutcoMBB      ment  is  not  necessary  to  effect  the  crcneral  object  and 
Tatbs.        intention  of  the  testator.     For  a  name  assumed  by  the 
voluntary  act  of  a  young  man  at  his  outset  into  life, 
adopted  by  all  who  know  him,  and  by  which  be  js 
constantly  called,  becomes,  for  all  purposes  that  occur 
to  my  mind,  as  much  and  effectually  his  name  as  if  be 
had  obtained  ati  act  of  parliament  to  confer  it  upon 
him.     We  would  not  be  understood  to  say  that  where 
a  testator  expressly  requires  a  name  to  be  taken  by  act 
of  parliament,    or    other    specified   mode,  any   mode 
falling  short  of  the  specified  mode  may  be  substituted 
for  it ;  or  to  say,  that  under  this  particular  will  a  vo« 
luntary  assumption  of  the  name  after  the  party  became 
possessed  of  the  estate,  would  be  sufficient.     All  we 
mean  is  this,  that  as  the  testator  has  annexed  no  ex* 
press  qualification  to  the  words,  bearing  the  surname  ^ 
Ljuscombe^  and  the  word  surname  is  not  used  in  this 
will  to  denote  a  name  inherited  from  the  father,  and  as  a 
bearing  de  facto,  answers  every  useful  purpose  that  could 
be  obtained  under  the  authority  of  an  act  of  parlia^ 
m^it,  a  bearing  de  fiicto,    though  by  voluntary  as- 
sumption, is  sufficient  to  satisfy  the  general  and  ordinary 
meaning  of  the  words  '^  bearing  the  surname;"  and  wc 
cannot  say  witli  certainty  that  the  testator  intended  any 
thing  more,  or  meant  to  use  the  words  in  that  qualified 
and  restrained  Sjense  which  must  be  given  to  them  in 
order  to  pronounce  that  the  condition  has  been  broken^ 
and  that  the  estate  shall  pass  over  to  another  claimant. 
For  these  reasons  we,  who  heard  the  argument,  are  of 
opinipn  that  a  nonsuit  should  be  entered. 

Judgi^eut  of  nonsuit. 
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16it. 


Hanson  and  Another  against  Armitaoe. 

A  SSUMPSIT  for  the  price  of  two   chests  of  tea.  ^m  •  mcrcbant 

Plea,  general  issue.     At  the  trial  before  Abbott  C.  been  in  the 

J.  at  the  Middlesex  sittings  after  Hilary  term,  182  li,  goods^toB."^ 

the  fi^owing  appeJEired  to  be  the  facto  of  the  case:  The  ^^^/^iJdof 

plaiRtiffi»  who  were  wholesale  tea^ealers  in  London^  ^  mTi^^^ 

had  been  in  the  habit  of  shipping  teas  to  the  defendant,  ^ f!!lf3ldu> 

who  was  a  grocer,  resident  at  Bamsley  in  Yorkshire.  -B.bytheflrrt 

ship.    In  piir- 

The  usual  cdUrse  was  to  deliver  the  tea  at  the  wharf  of  tuanceofaparol 

order  from  B»t 

one  Skamton  in  London^  to  be  forwarded  by  the  first  soods  were 
ship ;  and  several  parcels  of  tea,  sent  in  this  mannec,  and  accepted  by 
had  been  paid  for  by  the  defendant.     On  the  8d  June^  to^be  forwi^ed 
1820,  the  plaintiflS  delivered  at  Staunton's  wharf  two  ^^nel^Held, 
diesto  of  tea,  to  be  forwarded  to  the  defendant  in  the  ^^^  *"  "** 

peing  an  ac- 

awal  manner.     The  vessel  in  which  this  tea  was  shipped  ceptanoeby 

^         the  bujer>  wae 

was  lost  on  her  voyage.     The  plaintiffs,  on  the  lOth  of  not  sufficient  to 

take  the  case 

Jkmef  transmitted  by  post  to  the  defendant  an  invoice  of  out  of  the 
the  ta^  and  on  the  ISth,  the  defendant  returned  the  «.  n'  *  '  *  * 
sane  by  post,  and  stated  ^^  that  he  had  nothing  to  do  with 
it,  as  he  had  heard  of  the  loss  of  the  ship  before  the 
invoice  arrived,  and  that  he  would  not  take  to  the  ao- 
eouit.''     There  was  no  other  evidence  of  any  order  hav- 
ing been  given  to  the  plaintiffs  for  the  tea  in  question : 
^poo  these  facts  the  Lord  Chief  Justice  directed  the 
jury  that  diey  might  &irly  presume  that  the  defendant 
bad  .given  a  parol  order  for  the  tea,  and  stated  that  he 
woald  reserve  the  question  for  the  opinion  of  the  Court, 
whether  the  delivery  of  the  tea,  and  the  acceptance  of 
it  by  the  wharfinger,  for  the  purpose  of  transmitting  it 
V0L.V.  Oo  by 
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^8^2.       hj  the  usual  conveyance,  was  to  be  deemed  an  accept- 

r  ^7"^        ance  by  the  buyer  within  the  meaning  of  the  29  Car.  2. 

agtthut       c,8.  s*17.    The  jury  having  found  a  verdict  for  the 

Abkitagb.  , 

plaintifis,  a  rule  nisi  was  obtained  in  last  Easier  term 

for  entering  a  nonsuit,  against  which 

'  •  '  ■       . .    •  '  i^ 

Scarlett  and  LHtledale  now  shewed  cause.  The  ac- 
ceptance of  the  tea  by  the  wharfinger  was  a  sufficient 
acceptance  by  the  buyer  to  satisfy  the  89  0ir«e.'«;.8. 
5.17.  Staunton  was  the  agent  of  the  defendant^  for 
the  jury  having  found  that  there  was  an  order  for  tbeBe 
goods,  it  must  be  taken  that  there  was  an  order  to  send 
them  by  the  usual  mode  of  conveyance.  The  accept- 
ance therefore  by  Staunton  was  an  acc^tance  by  the 
defendant  This  case  is  distinguishable  from  Asiet^  v. 
JEmery  (a),<for  there  the  seller  undertook  the  risk  of 
conveying  the  goods  to  the  purchaser. 

Gumey  and  Chitty  contra.  The  statute  S9  Car.  2.  c.  3. 
s,  1 7-  enacts,  **  that  no  contract  for  the  sale  of  goods 
for  the  price  of  lOZi.  shall  be  binding,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actualfy  re- 
ceive the  same.''  Here  there  has  been  no  acceptance 
by  the  buyer,  but  by  a  person  who  was  an  agent  only 
\for  the  purpose  of  shipping  the  goods,  and  which  agent 
had  no  opportunity  of  objecting  to  the  quality.  To 
make  it  a  sufficient  acceptante  by  the  buyer  within  tlie 
statute,  the  latter  opght  to  have  had  an  opportunity  of 
objecting  to  the  quality  of  the  goods,  Kentv.HuMs^ 
son{b)i  and  Hatve  v.  Palmer,  (c)  In  Astey  v.  Emtty^ 
ihe  ^oods  were  actually  shipped  on  board   a  vessel. 


{a)  A  MauU  i  &  S62.  (6)  5  Boi.  i  F.  232. 

,  (c.  3  Barn.  ^  A.  991. 


named 
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named  by  the  buyer,  and  yet  that  was  bold  not  to  be  a       1 822. 
sufficient  acceptance.     They  ako  cited  Dawes  y.  Peck,  {a)      uIvZv 

Cur.  adv.  vult.     .  °^*'** 

AKMITAaC. 

Abbott  C.  J.,  in  the  course  of  the  term,  delivered 
the  judgment  of  the  Court,  and  after  stating  the  point 
reserved  for  their  consideration,  viz.  whether  there  had 
been  *a  sufficient  acceptance  of  the  goods  to  take  the 
case  out  of  the  statute  of  frauds,  added,  that  the  Court 
were  of  opinion  that  the  acceptance  in  this  case^  not 
being  by  the  party  himself,  was  not  sufficient :  and  he 
referred  to  the  case  of  Hon»e  v.  Palmer^  where  it  was 
held  tliat  there  could  be  no  actual  acceptance  so  long  as 
the  buyer  continued  to  have  a  right  to  object  either  to 
the  quantum  or  quality  of  the  goods. 

Rule  absolute  for  a  nonsuit. 

(a)  S  r.  R.  330. 


RULES  OF  COURT. 

It  is  ordered,  That  from  and  after  the  last  day  of  this 
,term|  whenever  two  or  more  notices  of  justification  of 
bail  shall  have  been  given,  before  the  notice  on  which 
bail  shall  appear  to  justify,  no  bail  be  permitted  to 
justify  without  first  paying  (or  securing,  to  the  satis- 
faction of  the  plaintifi^,  his  attorney,  or  agent)  the  rea- 
sonable costs  incurred  by  such  prior  notices,  although 
the  names  of  the  persons  intended  to  justify,  or  any  of 
them,  may  not  have  been  changed ;  and  whether  the 
bail  mentioned  in  any  such  prior  notice  shall  not  have 
appeared,  or  shall  have  been  rejected* 

By  the  Court. 
It 
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1822.  j^  jg  ORDERED,  That  from  henceforth,  no  clerk,  turn- 

key,  officer,  or  other  person,  employed  by  or  under  the 
marshal,  sball  reoclve  or  (ike,  excipt  iroi^*j0ie  marshal, 
any  fee,  fatuity,' or  reward,  for  or  m  respect  of  making 
enquiry  into  the  sufficiency  of  any  person  or  persons 
proposed  or  iateficfed  to  give  security  upofi  the  granting 
of  the  rules  of  the  King's  Bench  prison,  or  otheniise  in 
respect  of  the  granting  of  the  said  rules.  And  that  the 
mardjjid  do  di<^q|i  aQy  pen^  wko  aball  offira4  Spndn. 
Akd  it  is  FURTHEii  ORDERED,  That  a  copy  of  this  rule  be 
kept  hung  up  in  the  said  prison,  in  the  place  where  the 
table  of  fees  is  hung  up. 

.    '    By  the  Court 

19"  pi^r  to  prei^ent  the  fraudulent  ismmghliilAf^it 

of  execution^  without  a  judgment  to  support  it,  it  is 

ORDERED,  That  the  S(m1«^iq£.  the  .writs  of  this  court  shall 

not  seal  any  writ  qfjieri  faciasy  or  capias  ad  satisfaeien^ 

dtmii  without  having  the  judgment-paper,  postea,  or  in- 

quisit!6n,t)rt)duceJ(tohhn;     And  it  is  f^^^^eror- 

DERXD,  That  the  attorney  concerned  for  die  pl|d] 

th^  CflfoA^'^r  Mi  iigeh^^  upm  aVihadablc^m 

"  process^  and  every  xxHt  of  atUzckminti  and  Jmjiu^s^ 

■■"   itttd  tuiptas  &d'  satisfaciendum^  indorse   the  pl^.  fC 

V  alibd^'  fltid  tUBtaiioa  dt  th^  party  against'  wltom  ttie. 

'•  '.  writ  te'issu'i^  {6i  siitch  o&er  deticriptibn  drlBm^tt 

;  'Z  «iclratWittiey  dir  ag^f  tn^yl)e  aBIe  to  jpve)^     -firn^ 

n^\Ut6  tikhttatOf  tntH^Ho  |uc[go£ent'Be'signea^ 

fH^ihe  de^'tif  W  aoc&eti,  ina;  lifter  ta&tim  o^ 
f  By  the  Court. 

■■..A*..  'M:'.<S'  v.-  »:.K-  »4X*v«kp-f*^-af  i«dl 


t 


£NO   OF.|ii^RY  TERM.  f     r^'/ 


\  • 


C   A   S   E    S 


ARGUED  AND  DETERMINED 


nr  nn 


Court  of  KING'S  BENCH, 


1882. 


IK 


Easter  Term, 

In  the  Third  Year  of  the  Reign  of  GeoRot  IV. 


OoLDiNo  Ray  tlie  younger  against  Pukg* 

nf^HE  Vice  Qiancellor  sent  the  following  case  fixr  the  Certain  Imdi 
opinion  of  this  Court.  _^  by  ^.  ^.,  hU 

fij     indentures   of  lease    and   release^   (fiited    the  dgu,  to  mch 
KA  and  S6tb  September,   itoo,  certain   land%  8cc  Z^ja^'^ 
in    Saex,    were    duly    conveyed    and    assigned   hg  ^^H^J^''^ 
CUUh^  Rag   the   elder,    liis   hetra   and   aaiiigns»    (9  "^^^^ 
the   nse  of  sudi  persons,  and  fiir  such  estate^  ap4  ^^^  c.  n. 
in  paffAk  proportions,  and  ibr   snph  terms  of  yei|i%  aftsrwanlsi  in' 
fls^  foder  audi  provisoes,  &(C.  and  solgect  to  ipnoli^  ^^V"^^ ^ 
chaises,  and  in  such  manner  as  Jama  B^  hj  an  JITJISiS;^ 

aftlMiddtt. 
t«in  ID  fiinmr 
trjL^.fafct^    CDnMitm  tit  of  maldaf  the  sppoinfuii,  was  awnied.     Hifwift 


VOL.V.  Pp  deed 
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1 S22,       deed  or  deeds  by  him  signed,  sealed,  and  executed  in 

the  presence  of,  and  attested  by  two  or  more  credible 

against       witnesses,  should  frpm  tiipe  to  time  dedare,*  direct, 

PUWG. 


limit,  or  appoint  the  same  ;  and  as  to  the  estate  or 
tates  so  to  be  appointed,  if  any  should  be,  which  should 
respectively  end  and  determine;  and  as  to  such  part 
and  parts  of  the  said  premises  whereof  no  such  de- 
claration, limitation,  or  appointment  should  be  made^ 
and  in  d^&plt  p^  and  in  th^  meantime^  until  any  suck 
should  be  made,  to  the  use  of  James  Itay^  his 
heirs  and  assigns,  for  ever.  James  Ray  afters- 
wards  duly  made,  and  executed,  in  the  presence 
of  two  credible  witnesses,  certain  indentures  of  lease, 
appointment,  and  release,  dated  the  29th  and  dOth 
of  Mcfrchp  1816;  by  which  it  was  witnessed*  that 
James  B/iyj  iaf  the  valuable  consideration  thereia 
mentioned,  by  virtue  of  ^he  po^er  or  authority  to  him 
given  by  the  first-mentioned  indentures,  and  of  all  and 
every  other  power,  and  powers  him  in  any  wise  enabling 
in  that  behalf,  did  irrevocably  declare,  limit,  and  appomt, 
that  all  the  said  lands,  &c.  should,  from  and  after  the 
execution  of  those  indentures,  remain  and  be  to  the  use^  - 
upon  the  trusts,  and  for  the  intents  and  purposes  there^ 
inafter  limited,  expressed,  and  declared  concerning  the  * 
same ;  and  by  the  same  indenture  it  was  also  itlt^ 
nessed,  that  for  the  consideration  aforcsfl:id,  and  for 
further  assurance,  James  Ray  did  grant,  bargbin',' 
sell,  release,  and  confirm  unto  the  plaintiff,  GoldMg^ 
Ray  the  younger,  in  his  possession  then  being'  by 
virtue  of  the  said  lease,  and  to  his  heirs,  the  dfiSd  ' 
lands,  &c. ;  to  hold  the  same  unto  the  said  Golding 
Ray  the  younger,  his  heirs  and  assigns,  to  the  uses,  upon 

the 
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the  trnsXh  and  for  the  intents  and  purposes  tbereinnftier 
expresBei  au4  declared  concerning  the  same;  and  it 
was  by  the  same  indenture  declared,  that  .as  well  the 
appointment  as  also  the  grant  and  release  thereinbefiare 
cQQtainedi  should  respectively  operate  and  enure  tfii 
certain  uses,  and  upon  certain  trusts  therein  expressed 
and  contained  in  favour  of  Golding  May  the  younger*  . 
Jamet  Bty^  at  the  time  of  the  execution  of  the  ]t^ 
menjiioned  indentures  in  1816,  was  married :  apdbe  ^uid  ; 
his  wife  lire  still  living.    The  question  for  the  opiniou  qf, . 
the  Cpurt  Mras,  whether,  ^under  the  circumstances,  tb^ , 
wife  of  JoiR^j  Ray  would  be  dowable  out  of  the  lan^Sf  / 
tenements,  and  hereditaments  comprised  in  the  herein-  , 
before  stated  indentures,  in  case  of  her  surviving  har  ^ 
husband*     The  case  was  argued  at  the  sittings  before  . 
last  Michaelmas  term,  by 


188S« 

iUt. 

agmma 


Pre9Um9  for  the  plaintiff.    The  right  to  dower  wi^ 
defi^(4  by.  the  execution  of  the  power.    Jt  may  be  pro*^  ^ 
pounded  as  a  general  rule,  that  if  an  estate;  be  ^oiUr  r 
veyod  r^plarly  and  formally  to  such  us^s  as  the  settl^^ : 
shall  appoint,  and  in  the  meaatime,  and  until  apppiotf . 
menty  to  the  use  of  himself  and  his  h^irs,  the  settlQi: 
has  a  qualified  and  determinable  fee,  to  continue  uptiV . 
by  the  exercise  of  the  power  of  appointment^  thq  fee  shail 
vest  in  the  person  to  whom  it  shail  be  appointed..  (jA)  ^ 
To, this  See  dower  is  incidental;   the  wife  is  dowable, of  . 
it.whHe.it  continues,  and  so  far  as  her  title  to  dowe^r^ 
ro^y  not  be  excluded,  postponed,  or  defeated  by  ap- . 
pointmeot.    When  the  settlor  makes  an  appointment, 


>.  I 


'^^>T 


(a)  Buller*s  note  to  Co,  IMi.  216.  a.  and  941.  c 

P  p  2  a  new 
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he  therefore  is  in  quasi  by  the  act  of  the  donor,  and 
the  case  is  to  be  considered  as  if  the  husband  never  had 
taken  the  fee.  For  that  fee  was  defeated,  and  never 
became  absolute;  and  in  the  result  the  wife  is,  therefore, 
not  dowable.  Her  title  to  dower  was  as  defeasible  ^as 
her  husband's  fee^  and  was  defeated  when  that  fee  was 
overreached  and  avoided  by  the  operation  of  the  ap- 
pointment made  in  exercise  of  the  power.  In  Mauri' 
dtell  v.  Maundrell  {a)  Lord  Eldon  says,  ^<  The  fee  vests 
until  the  execution  of  the  power,  and  the  execution  of 
the  power  is  a  limitation  of  the  use^  under  and  by  the 
effect  of  the  instrument  by  which  the  power  was  re- 
served. When  a  conveyance  operates  on  the  fee  only, 
and  there  is  not  any  execution  of  the  power,  then  dower 
attaches ;  but  when  the  power  is  executed,  the  right  to 
dower  is  extinguished."  The  opinion  of  Heath  J.  in 
Ckeoe  V.  Holford  (6),  is  an  authority  to.  the  same  effect. 
When  a  doubt  was  expressed  by  Lord  Alvanley^  in  Cox  v. 
Chamberlain  (c),  the  point  was  not  judicially  before 
him.  In  the  case  of  Sammes  v.  Payne  {d)y  and  Btick- 
"worth  V.  Thirkell  {e\  the  question  was,  whether  the  hus- 
band was  entitled  to  curtesy,  and  that  is  a  very 
Afferent  question  from  the  present.  Besides,  the  au- 
thority of  the  latter  case  [f)  has  been  frequently  ques- 
tioned. In  Moreton  v.  Lees  {g\  a  case  exactly  like  the 
present,   it   was   expressly   held   by  Ricliards  C.  Bt| 

(o)  WVet.  255.  (*)  5  Ves.juru  6i7, 

(e)  3Bos.4fPu/.658. 

(/)  Parke  wi  Dower,  181.     Sugden  on  Powert,  353,    ButUr,  Co.  Lilt. 
241.  n. 

{$)  Sugden  on  Powers,  539* 

Pp  3  and 
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appointment,  and  in  default  thereof  an  estate  for  life,  re-        18^2* 

inainder  to  his  heirs,  the  Master  of  the  Rolls  held,  that  if 

the  power  was  good,  yet  that  a  purchaser,  taking  by  a 

.  conveyance  adapted  to  pass  the  interest  of  the  estate  a^  a 

limitation  of  the  fee,  and  not  as  an  appoititnleitt,  was  siib- 

ject  to  the  wife's  claim  of  dower;  and  in  delivering  the 

judgment,  he  says,  "  The  power  of  appointment  is  merely 

nugatory,  and  nothing  distinci  or  different  from  the  tee: 

the  fee  was  clearly  in  the  husband,  uriiii  appointment. 

In  Goodill  V.  tirigham  it  was  held,  (hat  a  power  added 

to.  tlie  fee  was  merely  void.     So  the  power  in  this  case, 

ibUowed  by  a:  limitation  of  the  fee,  must  be  absorbed  in 

.tl>e  fee,  which  Includes  every  power.     The  reason  com* 

monly  given  why  a   power   may   have  effect,   though 

limited  to  the  owner  of  the  fee,  is,  that  he  may  appoint 

|n  a  mode  by  which  his  legal  fee  would  not  entitle  him  to 

convey.     I  give  no  opinion  upon  the  sufficiency  of  that 

reason ;  but  in  this  case,  it  is  to  such  uses  as  he  should 

by  deed  or  will  appoint,  that  is,  by  deed  or  will,  legally 

,  executed ;  and  by  those  instruments  he  might  have  passed 

'   ^he  fee,  though  nothing  was  said  about  the  appoint- 

v.inent:    the  limitation,  therefore,  operates  purely  as  a 

,, limitation  of  the  fee,  iand  that  fee  he  could  only  convey, 

i  subject  to  her  right  of  dower."  It  is  true,  that  in  Maun"  * 

.  ^ell  V.  Maundrell  (a).  Lord  Eldon  expresses  a  decided 

,  .ppinion,  that  a  power  capable  of  being  executed  may 

^  bp  reserved  to  the  person  having  the  fee;  but  he  does 

^.^^qtiSay  that  the  consequence  of  executing  the  power 

t^.ufpuld  be  to  deprive  the  wife  of  dower.      In  Cross \» 

Hudson  (b)  the  party  had  the  power  to  charge  an  estate, 

(a)  10  Ves.  246.  (6)  3  Sr§,  C.  C.  50. 

P  p  4  of 
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tencmteti^ 'and  iieieditaaiclitB  eomprised  m  the  herein*        IM^I 
beSote  rtatcdiniientiiresy  in  ease  of  btr.  stimyiDg  iiet 
hjutMbd;  r    ^ 

'■■■}  ■       '     '  (X  AbbouC       * 

J.  BaYIiEY. 

^  G.  a  HoLitcrrt. ' 
W.D.Bm.     ' 


,  \  f 


The  iBarl  and  Countess  of  Jbrsby  and  Othoraj 

against  Deahe. 

THE  Vice  Chancellor  sent  the  following  case  for  the ,  By 
opinion  of  this  Court.     By  indentures  of  lease  apd  ^^i^ 
rdei/Be,   dated  the  15th   and    16th   December^   ^^^9  uii^^md 

lands  were 
litnii^il H.lipr fmlnnri^  V "^ :  rtmun^to^bmynfBfnUhiremtMinto^vat&titieii^ 
and  odicr  tcmt  of  the  mairuige  lucceauTely  in  tail  male ;  reoudnder  in  caae  the  wife  ibould  ttir- 
t|MdKjhariMuid,tDfa«riBfte;  bvtif  she  ihouM  die  in  tiMlifciiaBli  of  bar Jbulband,  remainder 
to  tiic  daughteiB  poocetiiTely  in  tail  male ;  remainder  to  the  ufe  of  fuch  penons  related  by  blood 
or  eowiartgnliilty,  and  in  such  estates  or  iuteresk^  and  in  sticbmiMiiie^;  aAd  charged  with 
eoeh  sums  of  money  in  £iTour  qf  such  persona  so  relatec^  as  she  by  her  wfll  might  ap- 
pdbt ;  ijttid  In  Hae  of  no  tuch  appointment,  to  her  in  fce.  The  lettlteMkt  also  contained 
a  pq;ra/or  the  trustees  there  named,  at  the  reque^  and  by  the  directipii.  of  the  husband 
and  Wnby  dr  the  surviror,  to  sdl  or  ezdiange  the  settled  ertatcs,  aad'l^  that  purpoae,  to 
refoke  aU  and  any  of  the  uses  contained  in  the  set^ement;  and  pilso  a  covenant  bv  the 
husband  for  further  assurance  on  his  part,  and  that  of  his  wiiiB,  and  -iHl  ^fkenona  <'l*««wing 
uad^rl^iit.  In  pursuance  of  this  settlement,  certain  lines  were  levied*  By  deed  dated 
Jfoidly  1807,  reciting  the  settlement,  and  the  fines  levied  in  pursuance  thereof,  and  the 
limitations  Uierein  contained,  and  further,  that  the  wife  was  desirous  of  acquiring  an 
absolute  power  of  appointment  over  the  manors,  &c.  comprised  in  the  settlement,  in  the 
event  of  her  ayndTin|^  or  dfkkg  in  the  lUbUmo  cf  bflfi^iiihiiid*  and  (Mre  being  a  general 
ftOnre  of  issue  of  her  body,  inheritable  to  the  manors,  &c.  undfr.tbe  settlement,  the 
hnkbidtf  .itid  wire  oefiimaiited  to  levy  6eHaiir  "ftacv  idlr  eooiisattte  de  droit  come  ceo, 
with  pnclami^pns,  to  J.  G,  and  his  henrs,  of  all  the  manm^  &c.  comprised  in  the  settle- 
ment :'  n^hkM  fines  w«r6  tbtypeirate,  and  to  be  ta&eo  to  opetfMb'ftrst  Kr  tibMxnratinff  the  uses 
contained  in  thoaettlement  antecedently  to  the  limitations  to. the  use  of  the  win  in  fe»- 
rfm^,'  att^'Mib|Bct  thereto  to  fii^  tiste  of^soch  pcraoils,  Ac.  usifie  wiftl^'willor  deed  m^ght 
appoint.  In  pursuance  of  this  latter  deed,  several  fines  come  ceo  were  levied  by  the  hue- 
band  and  wife :  Held,  that  under  these  circumstances,  these  latter  fines  did  not  operato  to 
extinguish,  destroy,  or  suspend  the  right  or  power  of  the  husband  and  wife,  and  the  sur- 
vivor of  them,  to  request  anji^iit^ct,  a  ^sale  or.  ex^lu^nge  of  the  settled  estates  under  the 
powers  for  that  puipdse  cohtained  in  the  se^diii^  so'  as  to  prevent  an  exerdae  df  thoae 
poweia  by  the  tmatCM. 


■I 


being 
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1BS2.       being  the  settlement  made  after,  but  in  pursuance  o^  ar- 

^—""^        tides  entered  into  before  the  marriage  of  the  Earl  of 

MiaOtiicn     Jersej/  with  the  Countess   oi  Jersey^  his  wife,  and  by 

ngnintt 

DxAVB.  certain  firtcis  duly  levied  by  the  Earl  of  Jersey  and  bis 
wife,  teitaih  hereditaments,  the  inheritance  of  the 
Gottnt^  of  Jersei/j  were  limited  to  the  use  of  T.  F. 
and  Jkihn  Lohl  B.^  their  executors,  &c  for  ninety- 
nine  years,  to  commence  from  the  23d  of  May,  1804, 
but  upon  the  trusts  thereinafter  mentioned;  with  re- 
mainder to  the  use  of  the  Earl  of  Jersey  and  his  assigns, 
for  his  life,  without  impeachment  of  wastes  &c. ;,  wkb 
remainder  to  the  use  of  the  Duke  of  Bedford  Sec, 
as  trustees,  to  support  contingent  remainders;  with  re- 
xuunder,  in  case  the  Earl  of  Jersey  should  die  in  the 
lifetime  of  the  CountesB  of  Jersey^  leaving  issiie  an 
€l^t  or  only  8o%  entitled  to  the  said,  heredita^ 
ments,  immediately  expectant  upon  the  decease  of  the 
CotintesB  of  Jeneyi  and  who  should,  at  t^e  deeease  of 
the  Elarl  of  Jerseyi  have  attained,  or  snould^  during  the 
.  life  of  the  Countess  of  Jersey^  atiain  iwetiLy^diii^  iben 
ifi  the  intent  that  fie;  ^er  etttaining  twenty-onc»  and 
during  the  jd7nt  IS^ei  of  hinfi/self  and  the  Cbuiittw  of 
Jh-sey^  f^Mld  TetAiti  a  eertain  yearly  refit-ebarge  fitore- 
iD  mentioned^  payable  ovit  of  the  saidhereditamenta^  with 
.  usual  powers  of  entry,  &c.,  ibr  bett^  securing  tae  due 
payment  ot  the  same;  and  subject  thereto  to  the  use  of 
the  Earl  of  Clarendon  and  ILord  Lowthety  their  6xecu- 
^ors,  &C.  tot  the  term  of  oin^  thousand  y^ars,  to  com- 
mence from  the  decease  of  the  E^rl  of  Jersey,  without 
ifn|>^ehment  of  wastes  upon  eertain  trusts;  with  re- 
miiinder  to  the  use  of  the  Countess  of  Jersey  aad  her 
assigns,  for  her  life^  without  impeachmeiit  of  wostei'  &c. ; 
wilh  remainder  to  the  use  of  the  Puke  of  jBedfopd  &c. 
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as  trastees,  to  support  contingent  remainders ;  with  f^-        11^2. 
mainder  td  the  iise  of  the  first  afad  every  other  son  bf  the   .  .  "TTT 
marriage  successively,  in  tail  male ;  with  rebiainder,  in     nd  Odbm 
case  the  Countess  of  Jersey  should  survive  th6  ElO'I,  to       Diakk. 
the  lise  of  her,  her  heirs  and  assigns  for  ever ;  but  iti.  dtte 
she  should  die  in  the  lifetime  of  the  Earl,  theti  to  (fie 
use  of  the  £(rst,  arid  every  other  the  daii^ter  and 
daughters  of  the  marriage  successively,  in  t^l  mfitei ; 
with  remainder  to  the  use  of  such  pef sbti  of  p^tilohs 
rdated  by  t)1ood  or  consanguinity  to  th^  Cbiiiitess  6f 
Jersey^  and  for  such  estates  or  interei^t^,  and  iil  sudh 
manner,  and  suhject  to,  and  charged  Or  chargeable  with, 
stich  animal  or  other  sums  of  money  in  favour  of  sdth 
persons  so  related,    and  subject  to  such  {)owef(^  ht. 
(such  sums  of  money,  powers,  &c.  being  for  the  benefit 
6f  som6  one  or  more  persons,  related  by  blood  of  bcftt" 
sanguinity  to  the  Countess  of  tferiey^)  and  \tL  stfch  nian- 
hef  as  (he  Countess  of  tfet'sey^   notwithi>tanding  h^t  cb- 
v^rttfte,  by  her  last  will  in  writing,  or  by  dny  codioil 
rti^refd,  signed  and  published  in  the  presence  of  three 
dr  tMvt  cfedible  Witnesses,  should  direct,  limit,  er  t^- 

'  point ;  Hild  in  default  of  undh  direction,  &c.  and  fs6  &r 
as  Any  such,  if  incomplete,  should  not  e^end,  ia  the 

'Hit  of  the  said  Countess  in  fee.  And  it  was  by  the  said 
Mfdentiirie  cf  release,  among  oth^r  things,  declared,  that 
It  i^otild  and  might  be  lawful  to  and  for  the  Dnke 
^  Stdford  &c.,  and  the  survivors  or  8urv^^or  of 
theiti,  and  the  executors  and  administrators  of  sneh 
stf^vivors,  at  any  time  ox  times  thereafter,  at  th^  reqiMist 

-  tfnd  by  the  diriiction  of  the  Earl  and  Countess  cijeney^ 

'  during  their  joint  lives,  and  of  the  survivor  of  thein, 
testified  by  some  writmg  under  thdr  respa^tive  bands 
80d  seals,  or  under  the  hand  and  seal  of  the  aorviver, 

att^ted 


572  CASES  IN  EASTER  TERM 

1 892.       attested  by  two  or  more  credible  witnesses,  to  dispose  of, 
.  either  by  way  of  absolute  sale  or  in  exchange  for  or  in 

imdOtban     lieu  of  Other  lands,  &c.  to  be  situate  somewhere  in 
jikkXM.       England,  all  or  any  part  of  the  manors,  &c.  -thereby 
granted  and  released,  (except  the  mansion  houses  &c 
called  Osterletfy)  and  the  inheritance  thereof  in  fee  sim- 
ple, to  any  persons  whomsoever,  for  such  price,  or  for 
such  equivalent,  in  manors,  lands,  &c.  as  to  the  said 
Duke   of  Bedford^  &c*  or  the  survivors  or  survivor, 
&c.  should  seem  reasonable ;  and  that,  for  the  purpose 
of  effecting  such  sale  or  exchanges,  it  should  be  lawful 
for    the    said    Duke  of  Bedford^  Sec    the  survivors 
and  survivor  of  them,  &c.  at  such  request,  and  by  such 
direction,  and  so  testified  as  aforesaid,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  sealed  and 
delivered  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,   absolutely  to  revoke,  deter- 
mine, and  make  void  all  and  any  of  the  uses,  trusts, 
powers,  &;c.  therein  contained,  of  and  concerning  the 
hereditaments  so  proposed  to  be  sold  or  exchanged,  or 
any  part  thereof;  and  by  the  same  or  any  other  deed  or 
deeds  to  limit,  &c.  any  uses,  estates,  or  trusts  of  the 
said  hereditaments,  ths  uses  of  which  should  be  so  re- 
voked, which  it  should  be  thought  expedient  to  limit, 
&c.  in  order  to  effectuate  such  sales  or  exchanges ;  and 
that  it  should  likewise  be  lawful  for  them  to  ^ve  effec- 
tual discharges  and  receipts  to  the  purchasers,  upon  pay- 
ment of  their  respective  purchase  monies.     And  in  the 
said  indenture    of  settlement  was  contained  a  cove- 
nant by  the  Earl  oi  Jersey ,  for  further  assurance  on  his 
part,  and  on  the  part  of  the  Countess  of  Jersey,  and  all 
persiMis  claiming  under  him  the  said  Earl  <^  Jersey. 

B7 
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By  an  indenture  bearing  date  the  20th  day  of  Marchj  I82ft» 

1807,*  and  made  between  the   Earl  and  Countess   of  ■■  ■ 

Jersejfi  his  wife,  of  the  one  part,  and  T.  G.  of  the  other  ^^  othvi 


party  reciting  the  said  indentures  of  legse  and  release       ^™J[ 
of  the  1 5th  and  16th  days  of  December^  1806,  and  the 
fines  levied  in   pursuance  thereof,  and  the   limitations 
contained  in  the  settlement,   and  reciting  that  the  said 
Countess  of  Jersey  was  desirous  of  acquiring  an  abso- 
lute power  of  appointment  over  the  manors  and  other 
hereditaments  comprised  in  the  settlement,  on  the  event 
either  of  her  surviving  or  dying  in  the  lifetime  of  the  said 
Earl  of  Jersey y  and  there  being  a  general  failure  of  issue 
of  her  body  inheritable  to  the  said  manors  and  other 
hereditaments   under  the  limitations  contained  in  the 
settlement,    it  was  witnessed,    that,    for  the   purpose 
thereinbefore  mentioned,  the  Earl  oi  Jersey  did  thereby, 
for  himself,  his  heirs,  &c.  and  for  the  Countess  of  Jer- 
sey^   his  wife   (she  thereby   consenting  thereto),  cove- 
nant and  grant  to  T.  G.,  his  heirs  and  assigns,  that 
they   the  Earl  and   Countess  of  Jersey  would,    as  of 
Easter  or  Trinity  term,  1 807,  or  some  other  subsequent 
term,  at  the  costs  of  the  Countess  of  Jersey^  levy  nine 
or  more  fines,  sur  conuzance  de  droit  come  ceo,  Scc^ 
with  proclamations,  unto  the  said  T.  G*  and  his  heirs, 
of  all  the  manors,  &c.  mentioned  and  conveyed  by  the 
above  settlement,  and  fines  levied  in  pursuance  thereof, 
with  their  respective  rights ;  and  it  was  thereby  agreed 
and  declared,  between  the  said  parties  thereto,  that  as  wdl 
the  said  fines  so  as  aforesaid,  or  in  any  other  manner  so 
to  be  had  and  levied,  and  also  all  other  fines,  convncm^ 
recoveries,  &c«  already  or  thereafler  to  be  levied,  suf- 
fered, or  executed  between  the  said  parties  there^  of 
the  said  manors,  &c.    should,  immediately  aflier  the 

levying, 
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1 823.       levying  sujSTering,  and  perfecting  of  the  same,  respectivdy 
operate  and  be  taken  to  operate,  ^rst,  for  corrol 


Earl  of  Jsmttr 

•ndOthca     the   several   uses,   trusts,  &c.  limited,  expressed^  and 
DsAMb       contained,  of  and  concerning  the  said  manors^  Sec  bf 
the  settlement,  antecedently  to  the  several  limitationi 
therein  respectively  contained  to  the  use  of  the  Coon^es^ 
of  Jersey  in  fee  simple;    and  after  the  expiration  pv. 
sooner  determination  of  the  several   uses,  trustSy  tka 
and  in  the  meantime  subject  to  the  same  respectivelj% 
to  the  use  of  such  persons,  for  such  estates,  upon  aifo]^. 
trusts,  &c.  and  subject  to  such   powers,  Suu   as  the 
Countess  of  Jersey^  by  any  deed  or  deeds,  &c.  with  or 
without  power  of  revocation  or  new  appointment,  to  be 
sealed  and  delivered  by  her,  in  the  presence  of  two  pr ; 
more  credible  witnesses,  or  by  her  last  will  in  writinyib 
or  any  codicil  thereto,  or  any  writing  purporting  tp^lifl. 
her  last  will,  or  any  codicil  thereto,  signed  and  pub* 
lished  in  the  presence  of  three  or  more  credible  wit- 
nesses, should  from  time  to  time,  either  in  the  lifetinii^ 
of  the  Earl  oi  Jersey^  or  after  his  decease,  and  no(r, 
withstanding  her  then  present  or  any  future  miMrriage^ 
dir^t,  limit,  or  appoint;  and  in  default  and  until  sucjl. 
direction,  limitation,  or  appointment,  or  so  far  as, any. 
such  direction,  limitation,  or  appointment  should  not 
extend,   to   the   use   of  the  Countess  of  Jeny^   her., 
heirs  and  assigns,  for  ever.     In  pursuance  of  the  cov^..  • 
nant  for  that  purpose  contained  in  the  last-mention^, 
indenture,  nine  several  fines,  sur  conuzancc  de  drok 
come  ceo.  Sic.  were  duly  levied  by  the  Earl  of  JersQ/ 
and  his  wife^    in   Trinity  term,  1807,  of  the  several, 
manors,  &c.  in  the  above  indentures  mentioned.     On  ^^. 
15th  day  of  Jun^t  1816,  certain  freehold  lands  imd  h^ 
reditaments  comprised  in  the  said  recited  indentures 

were 
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were  put  op  for  sale,  and  the  defendant,  Balph  Deane^        1 822« 
became  the  parchaser,  for  the  sum  of  4010A,  and  paid 

£tfl  of  J^Mfl^ 

a    deposit    of    201.     per    cent,  iipon    the    purchase-     aadOiMi 


money,  and  signed  a  written  agreement  to  complete  DM$mm 
his  purchase  on  or  before  the  1 1th  day  of  October^  1816^ 
on  having  a  good  title  made.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  fines  levied  by 
the  Earl  and  Countess  of  Jersey^  in  Trinity  term,  1807^ 
did  or  did  not  operate  to  extinguish,  destroy,  or  sus- 
pend the  power  or  right  of  the  Earl  and  Countess, 
and  the  survivor  of  them,  to  request  and  direct  a  sale 
or  iexdiange  of  the  settled  estates  under  the  powers 
for  that  purpose  contained  in  their  marriage-settlement, 
so  as  to  prevent  an  exercise  of  those  powera  by  the 
trustees  of  the  settlement.  The  case  was  argued  in  last 
Michaelmas  term,  by 

« 

Ijfnchj  for  the  plainti£P,  who  contended,  first,  that  the 
fines  were  levied  by  persons  one  of  whom  had  the  fee,  and 
that  they  were  a  rightful  and  not  a  wrongful  or  divest- 
ing assurance.  Secondly,  that  although  a  fine  is  an  ' 
acknowledgment  upon  record  of  a  fee  simple  in  the 
conosee,  and  will,  unless  controuled  by  the  agreement 
of  the  parties,  have  a  divesting  operation;  yet  that  its 
operation  is  not  of  that  inflexible  nature,  but  that  it 
bends  to  and  is  controlled  by  the  agreement  of  the  par- 
ties, for  the  purpose  of  e£Pecting  any  particular  or  spe* 
cial  purpose.  Thirdly,  that  the  fines  were  by  the  settlors, 
and  were  expressly,  and  were  so  declared  to  be,  for  for- 
ther  assurance,  and  in  confirmation  of  the  prior  uses 
contained  in  the  settlement. 

B^edon's  case  (a),   is  an  authority   in  support  of 

(o)  1  Bep.  76.  a. 

the 
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18f  8.        the   first   point :   there,  tMuit  Hbr  life  and  fint'  "M- 
¥wi^  jf^^--.  mainder-man  in   tail  joined   in    a    fiiiie,  'ooflM  cfeb; 
•■*^*J"     and  yet"  the  Court  held  it  no   disoontinoance  teUier 
T>»^^       of  the  first  or  second  remainder  in  tall,  becamfe^^kii 
of  the  parties  joining  in  the  fine  gore  but  that  ^ildy 
which  he  might  lawfiilly  gire,  viz.  the  tenant  fiM^'itfe 
his  estate,   and  he  in' the  remainder    a   fee'tinJIpi^ 
determinable  on  his  estate  tail ;  and  so  it  was  hekTlfiD 
fbrfdture  of  the  estate  of  the  tenant  for  fite.    lit  Hie 
Earl  of  ClanrichareP%  case  (a),  this  doctrine  wat  idm- 
firmed  by  Jjard  Hobari ;  and  in    TVirporf  s  ieaae  ^(B), 
Popham  €•  J.  says,  ^  If  tenant  for  life,  and  he  in  riMer- 
sion,  make  a  gift  in  tail,  rendering  rent,  the  Icssei?  sli^ 
hare  the   rent  daring  his  life,   for  the  maKqg  of  a 
greater  estate  than  he  has,  is  not  any  forfeiture,  faiteaiiBe 
he  joins  with  him  in  reversion."    Lord  fJbA's  vrpaoiHit 
in  Laney.  Vane  le\  pats  the  question  on  the  taiw 
gronnd,  and  confirms  the  authority  of  the  predMKg 
cases.     The  case  of  Smith  v.  Chjfford  (d),  is  also  in  pcAlIt* 
There  the  tenant  for  life,  having  himself  a  distant  fc^ 
mainder  in  tail,  suiTered  a  recovery ;  and  though  tliMte 
was  in  that  case  an  intermediate  estate,  yet  it  was  liell 
to  be  no  ground  of  forfeiture^  because  he  bad  hot  tatttt 
upon  himself  to  do  any  act  inconsistent  widi  Im  lib- 
estate.    Yet  in  that  case  there  was  no  intention  sheiM^*!! 
here^  to  preserve  the  intermediate  estate ;  and  thst  ell^ 
the^ore^  is  stronger  in  fiivour  of  the  position  cuntciiJfll 
for.    It  may  be  said,  that  that  was  the  case  of  a  icoiitfty^ 
where  the  tenant  for  life  having  parted  with  his  HMb 
for  life  at  the  time^  was  vouched  only  in  respect  oMK 


(c)  Sir  T.  Jimett  98.  («/)  1  T.  B.  718. 

eatite 
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Piti^jlfta ;  ,bat,tbe  judgment  did  not  prqoeed  on  that       1SS2. 
gjywyii  Sot  .PMam's  ome  {a)  wa^  ako  the  caie  of  a 
■ISpiy^rj^  Wtj  yet  held,  a  forfiHtnre.  Jt  is  indeed  J9»    sa^OilMit 
i|piip)ti|^  that  in  UBeju  74*,  and  10  iZQ).44^  Lord       Buinib 
Chfar  |J^  PMam'a  case  as  one  of  a  tenant  finr  fife 
fiffffjqg  Ji  recofecy,  and    conveying  away  the   fee* 
^Plpl^l^aa^  howev^y  was  overruled  by  &mti  ▼•  Cb/jffbris 
|pd..{j^  Ji^Mt  true  that  in  the  latter  case,  the  tamat 
1^  .)ffe  hfA  not  tiie    estate    for  Ji£b  in   hin^    nhon 
mikf^    Jor.2  ImL  241,  and  Com.  Dig.  tiu  roMtArr, 
haA^JI^w  tbut  the  vouchee  stands  in  the  place  of  the 
^tmn*:  Md  that  the  demancknt  counts  against  him  fiir 
t)ll|;iilMBl|e«fe^  Garrett  v.Blizard  (6)  will  be  cited  <»tthe 
oAfT  Kf^j  but  that  case  turned  on  the  intentioa.of 
t|)gjpftie%  which  was  to  do  an  act  inconsistent  with 
|)ia/J9|fmDBediate  estate.     Here  there  was  no  such  iflh 
bg^^p^i  and  therefore  this  fine  produced  no  forfiature; 
)yitij^%  in  this  case,  Lady  Jersey  had  the  first  estate  of 
JMljIperilance.  Eoper  t.  Halifax^  Sugden  an  Pcmersg  last 
f^,S9m  Appendix^  6^1.^  is  also  an  authority  in  point. 
J|p|it,mU  be  contended,  that  the  efiect  of  a  fine  is.  so 
PH|i  jLfnl  that  although  these  parties  meaut  to  confiiicoa 
l^^f/tnoit  uses  and  estates,  yet  th^  aredlvested;  and* 
Ullpl^  ^tytigh  the  old  seisin  is  affim^ed,  yet  that  it  is  d^ 
%I||A  ,  P^t  this  is  not  so ;  for,  secondly,  althogf^  a  fiaa 
i^^  aejriwndedgaient  upon  record  of  a  foe  sinipW  in 
fj||^jl|piMrr;»,  and  will,  unless  controlled  by  th»i^tPai 
^fK$k^:f$-  ^  pa/cties^  hnire  a  divestiof  qpesatioR ;  yet  ila 
iHntMBB  ia  not  of  that  inflexible  nalwrek  bttt'that  it- 
^ipli  to  ind  is  controlled  by  the  agreeaisnt  of  the  par- 
tiiBi  for  llie  purpose  of  e&cttng  any  particular  or  ipecial 
paipoae.    Inaapport  <^  this  pi-opoeitio%  i^ri^aifafli  v. 

(a)  1  JBtep,  14.  {h)  1  Mf .  ilft.  P95.    V 

** '  YOL.  V.  Q .  q  Ihmecmbc 
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1822.       DuHcombe  (a)  may  be  cited :  there  a  fine  was  held  to  be 
^  rZlT       Cotitrolled  bv  the  former  indenture,  which  shall  rule  the 
Iq4  Qtben     fine.     So  also  Filz.  H.  Estoppel,  211.,  and  the  third 
tfesdutlon  in    Cranvacers  case.  (6)     Perrof^  case   {c\ 
Anonymous  {d\  are  to  the  same  effect     And  Bullock  v. 
'Thome  (f),  Earl  of  Leicestef^a  caste  (/),  and  Herring  v, 
^rctom  [g\  shew  that  it  is  entirely  a  question  of  inten- 
tion, and  thut  the  operation  of  a  fine  is  to  be  Controlled 
by  the  agreement  of  the  parties.     These  latter  cases,  it 
ttiity  be  said,  are  those  where  a  fine,  coupled  with  a 
de^  has  bee^  held  an  execution  of  the  power,  but  th^t 
thqr  do  not  jshew  that  it  can  operate  as  a  confirmation. 
But  there  is  no  real  difference  between  the  two  cases; 
fer  if  the  displacing  and  destroying  power  of  the  fine 
be  {Prevented  by  the  object  of  the  parties  being  to  exe- 
cute a  power,  why  should  not  the  same  effect  be  pro- 
duced by  the  object  of  the  parties  being  to  confirm  a 
power  ?  The  innocent  intention  of  the  party  levying  the 
fine  is  the  same  in  both  cases,  and  that  is  the  cause  why  the 
fine  is  prevent^  from  extinguishing  the  power.     Many 
bftses  may  indeed  be  found  where  tenants  for  life  levying 
fines  hAve  incurred  forfeiture ;  but  all  these  cases  will 
be  fi>und  either  to  be  where  there  was  a  clear  intention 
fo  gain  a  fee,  or  where,  fVom  their  incautiously  omitting 
to  declare  the  uses,  the  Court  have  been  obliged  to  pre- 
litimieAat  intention.  Smithev.Abell{h\  Albani/%  case(i}9 
Diggers  Case  {k\  shew  this :  and  in  the  last  case  the  uses 
declared  by  the  deed  intended  to  be  enrolled  were  different 
flrom  the  uses  declared  by  the  deed  by  which  the  fine 

(a)  2  2>y«r,  157.  b.  (b)  3  Rep,  69.  b, 

(c)  Moortt  314.  (d)  Skinner,  238. 

(t)M»r€i9lS*  (/)  I  rem.  978. 

(g)  Carik.  22.    I  Ttni,  368. 5.  C.  (h)  2  Lev.  209. 

(t)  1  Ayr.  110.  {i)  in0p.iri 

frsM 
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was  covenailted  to  be  levied ;  and,  therefore,  the  two  iWz. 
coald  not  be  connected  together.  Cases  may  be  cited,  ^r 
no  doubt,  to  shew  that  the  operation  of  a  fine  is  so  ^^ 
strong,  that  when  a  man  makes  a  will,  and  afterwards 
levies  a  fine,  the  fine  is  a  revocation  of  the  will ;  but  this 
goes  on  the  ground,  that  in  order  to  render  a  devise 
valid,  the  seisin  of  the  devisor  must  remain  unaltered 
from  tlie  execution  of  the  will  till  his  death.  This  ex- 
plains the  case  of  Lutwich  v.  Mitton  (a),  unless,  indeed, 
that  case  be  considered  as  overruled  by  Selwyn  v.  SeU 
ixfaJji)  But,  thirdly,  in  this  case  the  fines  were  levied 
by  the  settlors,  and  were  expressly,  and  were  declared 
to  be  for  further  assurance,  and  in  confirmation  of  the 
prior  uses  contained  in  the  settlement.  In  the  case  of 
Sehxyn  v.  Sehxyriy  the  ground  of  the  decision  was, 
that  the  whole  \^as  taken  as  one  conveyance,  whick 
must  relate  to  the  bargain  and  sale ;  and  Roe  v.  GriJ^ 
JUs  (c)  is  to  the  same  effect.  And  if  a  person  convey  by 
lease  and  release  to  the  use  of  himself  for  life,  with  re- 
minders over,  and  covenants  to  levy  a  fine,  and  the 
fine  is  levied  in  a  subsequent  term,  the  fine  operates  to 
confirm  the  uses  declared  by  the  deed.  This  shews  that 
a  fine  is  controllable  by  the  act  of  the  parties.  Here 
the  fine  is  not  only  connected  with  the  deed  of  covenatit, 
but  also  with  the  original  settlement,  by  means  of  the 
covenant  for  fiirther  assurance.  Now,  if  the  fine  had  all 
that  divesting  and  displacing  operation  attributed  to  it, 
it  could  not  confirm  all  the  prior  charges  and  incum- 
brances of  the  tenant  in  tail :  it  is  also  equally  clear 
law,  that  if  tenant  in  tail  conveys  his  estate  to  several 

(a)  8  riwer,  133.  (6)  3^wrr.  1131. 

(c)  A  Burr.  1952. 
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clear  that  the  parties  never  intended  to  disturb  the 'set-  182S* 
tlement.  Then,  if  it  can  operate  as  a  further  assurance,  -,  xTFjnan 
and,  consequently,  is  part  of  the  originaPassurance,  why  •^  2^** 
should  it  defeat  or  divest  the  seisin?  But  even  if  the  in-  DiAm. 
tention  did  not  appear  on  the  face  of  the  deed,  still  the 
law  would  intend  a  rightful  rather  than  a  wrongful 
motive,  particularly  so  when  it  is  for  the  benefit  of  the 
persons  in  remainder  that  the  fine  should  be  consi- 
dered for  further  assurance,  and  as  a  confirmation  rather 
than  a  wrongful  alienation.  CrommeVn  case  is  one  au- 
thority to  shew  that  the  Court  will  construe  several  con- 
veyances as  a  part  of  the  same  assurance,  for  the 
purpose  of  efiectuating  the  intention  of  the  parties;  and 
in  the  case  of  Doe  v.  Whitehead  {a).  Lord  MamfidS% 
judgment  puts  the  question  beyond  all  doubt.  If  these 
propositions  be  correct  and  founded  in  law,  it  necessa- 
rily fellows  that  the  seisin  under  the  settlement  was  not 
disturbed  or  divested ;  and,  therefore,  the  powers  of  sale 
and  exchange  vested  in  the  trustees  were  not  affected  by 
the  fines :  and  if  the  fines  levied  by  Lord  and  Lady 
Jersey  did  not  disturb  or  divest  the  seisin,  if  they  did  no 
act  inconsistent  with  the  estate,  if  no  forfeiture  was 
incurred  by  them,  it  is  scarcely  possible  to  conceive 
how  the  power  or  right  in  Lord  and  Lady  Jersey  to  re- 
quire or  direct  a  sale  can  be  destroyed  or  suspended.  But 
supposing  that  Lord  and  Tudid!^  Jersey  did  an  act  inconsist- 
ent with  the  estate,  that  they  incurred  a  forfeiture,  and 
that  the  fines  levied  by  them  displaced  and  divested 
the  seizin ;  yet  there  is  ground  to  contend  that  their 
power  of  requesting  or  directing  will  not  be  affected  by 
any  such  acts.     The  power  of  requesting  and  directing 

(a)  2  Bwrr,  704. 

Qq  3  is 
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Gttatpi  were  divested  and  turned  to  a  right*  It  is  laid  1899* 
down  in  3  Buc.  Abr.  III4<  tit.  Fin^.  and  in  Huoi  v.  — 
Jgowme  (a}s  that  a  fine  must  convey  a  fee  simple,  unless  mA  ^^^ 
the  express  acknowledgment  pf  the  parties  qualify  it*  Om^ 
The  parties,  therefore,  must  put  their  intention  on  t|ie 
record,  or  otherwise  they  will  create  for  themselves  a 
tortious  fee.  And  this  is  neces9ary,  to  prev^t  the 
parties  using  tliis  powerful  assuraace  from  turning  it 
into  a  wrong.  Smilh  v.  Ctj^fford,  and  JRpper  v.  Haljfaxj 
which  have  been  cited  on  the  pthcr  Mde^  are  both  cases 
pf  a  recovery.  Now,  a  recovery  ptiay  operate  upon 
particular  parts  of  the  estate,  but  a  fine  cannot  dq  sa 
The  ground  of  the  decision  in  Smith  v.  Clyffixrd  was, 
that  it  was  a  question,  whether  it  was  a  forfeiture 
within  the  statute  of  Elizab^th^  which  the  Court  held 
applied  only  tp  a  bare  tenant  for  life;  and  they  thought 
it  no  forfeiture,  inasmuch  as  the  recovery  had  a  legal 
subject  to  work  upon,  viz.  the  yltimate  remainder  in  tail, 
and  piUsed  over  the  intermediate  estates  tail  ^  but  the 
operation  of  a  fine  is  very  di^^erent.  In  Baper  v.  HffUr 
Jmxj  the  tenant  conveyed  away  the  estate  to  trustees 
during  the  joint  lives  of  herself  and  her  husband,  to 
secure  300/.  a  year  pin-money  $  ren^i^inder  to  the  U9e  of 
her  husband  for  life;  remainder  to  herself  fpr  life^  and 
other  remainders  over ;  leaving  the  reversion  of  her  old 
estate  in  her^lf>  in  order  to  support  the  powers:  and 
there  the  subsequent  instrument  was  an  innocent  con- 
veyance, and  contained  an  expi*ess  reservation  of  the 
powers.  That  case,  therefore,  has  nothing  to  dp  with 
the  present.  The  result  of  all  the  authorities  proves, 
thi^t  the  effect  of  this  ^e  is  to  produce  a  forfeiture. 

0 
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i^9i.       Bat  it  is  contended  by  the  other  side^  secondly,  that  its 
^of^T"        <>p^>'flition  may  be  controlled  by  the  agreement  of  tlra 


^^l^^f^  parties,  for  effecting  any  particukr  or  special  parpme^ 
vuh:.  If  that  agreement  appears  in  the  concord  of  tiie  floe^  il 
is  M,  bat  not  otherwise.  Such  an  agreenieat  may  i»iiiiJ 
be  'binding  on  the  parties  to  the  fine^  but  not,  eyxepiih 
life  case  put,  upon  third  parties ;  and;  liierefore^  if  it  U 
not  contained  in  the  record,  the  remaiBden>man  ib^ 
enter  for  a  forfeiture.  No  case  has  been  or  can  be  dtad 
t6  which  this  observation  will  not  be  found  to  i^pif* 
Suppose  tenant  for  life  levies  a  fine,  and  dedare»tke 
iMes  of  it,  but  not  on  the  record,  having  ai  febt/tfae 
intention  to  gain  a  wrongfiil  fee;  if  the  redMnder- 
man  brings  ejectment,  and  the  deed  dedaring  iiie 
us^  were  produced  on  the  trial,  and  it  should  then 
appear  that  the  fine  come  ceo  was  to  opean^  ao3j 
m  a  confinnation  of  the  remainder-man'a  estate^ 
would  that  be  a  defence  ?  If  soy  the  tenant  for  life 
might  run  no  risk:  he  might  declare  the  uses  by  a 
iecret  instrument^  to  be  produced,  if  necessary,  add  if 
not,  to  be  destroyed,  as  soon  as  it  is  too  late  fiMr  thfe 
remainder-man  to  enter;  or  he  may  execute  two  declar- 
ations, and  produce^  ultimately,  whichever  happens*  to 
t>e  most  advantageous  to  him.  All  this  is  prevemed-by 
holding  that  the  agreement  must  be  put  on  the  rtcori ; 
and  diat,  if  on  the  record  he  makes  a  wrongful  dedar- 
iitionof  theusesofthefin^  it  will  amount  to  a  forfeiMfe 
of  his  estate.  In  Puttenham  r.  Dmwombe{ii)  the  jIpk) 
iDstruitients  were  dated  on  the  same  day;  and  of  ddame^ 
'^erefore,  formed  but  one  aasurande.  Besides,  PuihfMim 
%As  sdsed  in  fee^  and  no  qnestkm  of  foffeitwe  omtfacfe 

(c)  «Z>^,  t57.b. 

"■^'     ='»  raised; 
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nifled^:;  and  th<dre  it  was  not  a  questicm  with  a  third,  ISStk 
pitrty^  tPtbich  makes  all  the  diflference.  In  Cnmrndltk  Ei^i  rf  toor 
caaf^  Blunt  being  s^aed  ^tber  in  fee  or  in  tail  of  thi)  ^-^^Itt; 
Hanotv  cdntqred  it  to  Andrews^  with  a  eovenant  t»  levy  ^^9^ 
IdAm^  and  wilh  a  condition  of  re-entry,  if  Jindmt 
did-not  re-canvey  the  ad?owson  to  BknUs  a  fine  wis 
feviedf  «Br  grant  $bbA  render;  and  Andrrm  having  ^ed 
l|iithoot;r»^x«ve7tngvJ}/f<ii^  re-entered.  There  it  was 
hddi  that  the  fine  did  not  operate  to  prevent  hin^  fiw 
tihfe  whole  was  one  assarance ;  but  there^  the  interest  qf 
ftUrd  penonft  was  not  involved.'  The  same  answar 
■(sy  he  given  to  Ferrcf%  case^  and  Amomfmous.  ((a) 
Tfo  edier  etttes  cited  on  this  point  are  either  cases 
arising  mlder  peculiar  circumstancesy  and,  with  obe  ex- 
c^ition,  not  cases  of  forfeiture,  or  cases  where  it  has 
lieen  bsldf  that  fines  levied  in  execution  of  a. power  do 
iMt  destroy  it ;  and  it  is  contended,  that  there  is  no 
difference  between  a  fine  in  execution  and  in  confim^ 
atkm  (rf  n  power. '  In  the  Earl  oi  Leieestef^%  cqae  it 
is  clsar,  that  the  Court  might  have  hcdd  that  the  deed 
by  wUdi  he  covenanted  to  levy  the  fine  to  other  uses 
wiis  a  rsvooation  of  the  former  use;  besides,  no  fijir^ 
&itnve  was  then  involved.  In  BMock  v.  Tkame  the 
ibb-was  levied  by  the  tenant  in  tail,  and»  consequently, 
1rBs:^siot  wrongfol ;  besides,  the  case  4eU  within  27  Elk. 
ctiiit  ai  to  voluntary  conveyances.  The  only  part-of 
3di^]dMe  applicable  to  the  present  is  a  dictnm  at. the 
xstd^«  which  was  not  necessary  to  the  decision.  The:  case 
.^'Mtfringw.  Brtfwn^  was  decided  first  in  the  Kii^s 
'StoclH'%bex^  it  ^as  held^  that  ;the  powes"  was  destroyed 
Hb^tha-fine  snbequfplly  levied.     Tb^  4ecisioA  was 

f.>^^-;('-  afterwaida 
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)g99*  •fterwardu  overruled  in  the  Exchequer  Chambers  by  ux 
.  -  -  Judges  to  two ;  but  one  of  the  six  decided  on  the 
ik4  Ptb«r»  ground)  that,  though  the  power  was  destroyed,  yet  the 
P^^  party  claiming  was.  barred,  because  his  ancestor  was 
conusee  of  the  fine.  That  case^  therefore,  is  i^o  authority 
where  the  rights  of  third  parties  are  introduced*  The 
r^ult  is,  then,  that  in  the  cases  it  is  generally  and 
broadly  laid  down,  that  a  fine  by  tenant  for  life  'm  a  far<- 
feiture,  and  that  he  cannot  relieve  himself  from  it  by 
any  agreement  not  iutroduced  upon  the  record  itselC 
Butt  third^f  it  has  been  argued,  that  the  fines  an 
this  case  were,  and  were  declared  to  be  for  further 
g^surauce,  au,d  in  Qoufirmation  of  the  pvior  uses  con*- 
tuin^  in  (be  marriage-settlement,  and  that  Ix>rd»aiid 
X^ady  Jcr^  were  in  a  condition  to  give  further 
^surw(^  and  were  bound  so  to  do.  If,  indeed,  the 
deeds  ex^^ted|  and  the  fines  levied  in  1806,  to  carry 
into  i^ct  th^  article  entered  into  before  marriage^  aim 
be  gonsid^^r^  ds  one  assurance  with  those  of  1807,  the 
argument  is  gt  an  end.  But  that  cannot  be  so ;  for  the 
deeds  and  fioes  in  1806,  together,  make  one  complete 
apd  perfect  g^urance:  nnd  those  in  1807  were  for  the 
very  purpose  of  making  alterations  therein ;  and  being 
SQ^  they  cannot  form  one  assurance  together.  Sel^i^  if. 
S^faiy^  (^)  was  the  case  of  a  recovery,  and  docs  not  ap- 
ply, upless  it  cap  be  shown  that  there  is  not  any  dif- 
ference between  a  fine  and  a  recovery  in  this  respeet 
It  is  argued,  indeed,  that  Lutwich  v.  Mitton^  which 
w^  the  cas^  of  a  fine,  was  overruled  by  it ;  but  the 
two  Cft^s  go  on  very  different  principles.  In  Hoe  vl 
Griffitu  dnid  Others,  the  ground   of  the  decision  wm, 

that 
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that  the  testator  had  the  reversion  in  fee  in  hini)  wbieh        I822» 

was  not  affected  at  all  by  his  admission  under  the  aur^       ' 

Earl  qf  J^kitr 

render  to  the  uses  contained  in  his  niarriag^settlement.     &nd  6tiie^ 


Neither  this  case,  therefore,  nor  Goodrigkt  v.  Meadf       ukAiHL 
nor  ferrers  and  Cur^on  v.  Termor  and   OiherSf  are  apt- 
plioable  to  the  present.     But  the  case  of  Doe  v.  Wbite^ 
bead  (a)  is  a  strong  authority.     There  Lord  Ma^Mf/Md 
»tated>  that  if  you  could  distinguish  the  conveyaneei 
and  yuppoae  Timothy  Siougklon  to  have  been  only  tenant 
for  )if^  at  the  time  of  his  levying  the  fine^  it  would  to 
the  forfeiture  of  his  estate  for  life  i  and  h^  afterwar4% 
in  deciding  the  casei  says,  *^  I  lobk  upon  all  this  as  ow 
a«Siurapce*    If  they  were  distinct  conveyances  or  as^ 
surancesi  thit^  fine  would  be  a  forfeiture  of  bis  mU^e 
for  lifo  under  the  new  settlement."      This,  therefore^ 
is  an  authority  to  shew  that  if  the  assurance^  are  in  thif 
case  distinct,  the  fine  operates  to  produce  a  forfeiture. 
Now,  how  is .  it  possible  to  oonaider  the  whole  in  this 
case  as  one  assurance  ?  Here,  the  first  deed,  afler  limit- 
ing the  estate  in  a  different  manner,  according  as  either 
Lord  or  Lady  Jersey  might  happen  to  survive,  con- 
tained a  power  of  appointment  by  Lady  Jersey^  limited, 
however,  to  persons  related  to  her  by  blood  or  consan- 
guinity;   but  the  second  deeds  give   her  an  absolute 
power  of  appointment,  without  any  such  limit.     They 
are,  therefore,  so  far,  at  least,  in  discordance  with  the 
former,  and  cannot,  independently  of  the  interval   of 
time  and  the  other  circumstances  before  alluded  to,  be 
considered  as  forming  one  assurance.     If  these  general 
positions  be  allowed,  it  must  follow  that  this  power  of 
LjQird  ^d  Lady  Jersey^  to  request  and  direct  a  sale,  is 

(a)  9^ifiT,7Ql. 

at 
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John  Hatfield  against  James  Thokp. 

Hj^HE  following  case  was  sent  by  the  Master  of  the  An  estate  in 

Rolls  for  the  opinion  of  this  Court.  determination 

John  Steemson  was,  at  the  respective  times  of  making  was  deTised  to 
his  will  and  of  his  death,  seised  in  fee  simple  of  a  free-   /i^s!.-^^.  B. 
hold  messuage,  house,  and  garden,  situate  at  Newark,  ^Sng^t!^ 
in  the  county  of  Nottingham ,-  and  being  so  seised,  made  "^^^^^ 
his  last  will  in  writinff,  bcarini;  date  the  1 8th  of  No-  *■*<*'  ^'*^  *" 

°  ^  1779,  and  the 

vember^  1775,    and   thereby  devised    to   his   daughter,  ^ifeofJ.B. 

_  _  '  died  in  1813, 

Mary  Bellj  ^'  All  that  his  messuage,  house,  and  garden,  before  the  pre* 
at  Newark  aforesaid ;  and  at  his  daughter  Mary  Beir»  was  determin- 
death,  the  messuage  and  appurtenances  to  his  daughter  ^^Jj  ^.Vwas 
Elizabeth  Hatfield  and  her  heirs,  for  ever.     The  said  J^^^^^^t^*^ 
John  Steemson  signed  and  published  his  will  in  the  pre-  ^  ^^  ^^^' 
sence  of  Anji  Hill^  Samuel  Leonard,  and  Thomas  Hat- 
Jieldj  who  respectively  attested  the  same  in  his  presence, 
and  in  the  presence  of  each  other,    Thomas  Hatfield,  one 
of  the  attesting  witnesses  to  the  will,  was,  at  the  time  of 
his  attestation,   the  husband  of  the  said  Elizabeth  Hat^ 
Jieldj  the  daughter  of  the  testator.     Johfi  Steemson  died 
shortly  after  making  his  will,  without  having  altered  or 
revoked  the  same,  leaving  the  said  Mary  Bell,  Elizabeth 
Hatfield,  and  Thomas  Hatfield,  surviving  him.  Elizabeth 
Hatfield  died  on  the  9th  of  April,  1813,  in  the  lifetime 
of  Mary  Bell,  without  having  done  any  act  to  dispose 
of  the  interest  (if  any)  which  she  took  under  the  will 
of  John  Steemson,  leaving  Thomas  Hatfield,  her  husband, 
and  the  plaintiff,  John  Hatfield,  her  eldest  son  and  beir- 
at-law,  surviving  her.     Thomas  Hatfield  died  in  Januofy, 

1819, 
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1822.  1819,  and  Ma7y  Bell  pn  the  10th  day  of  April,  1820. 
The    question    for   the    opinion   of  this    Court    was, 

«gama  whether  the  will  of  Jok?i  Steemson  was  duly  attested 
to  pass  any,  and  what  estate,  in  the  messuage,  garden, 
and  premises  at  Newark,  to  Elizabeth  Hatfield. 

Cockerillf  for  the  plaintiff.  Thomas  Hatfield,  the 
witness  upon  whose  attestation  this  question  arises,  was 
a  credible  witness,  within  the  meaning  of  the  statute  of 
frauds ;  and  this  will  was  therefore  duly  attested,  so  as 
to  pass  the  real  estate.  There  are  conflicting  autho- 
rities upon  the  question,  whether  the  interest  which 
renders  the  attesting  witness  to  a  will  incompetent,  is  an 
interest  at  the  time  of  the  attestation,  or  at  the  time 
when  bis  testimony  is  recJUired.  In  Holdfast  on  the 
demise  of  Anstey  v.  Dowsing  (a),  19  G.  2.,  a  person 
whb  took  under  a  will  an  annuity  charged  upon  th^ 
real  estate  devised,  was  held  not  to  be  a  credible 
witness,  within  the  meaning  of  llie  statute;  and  Lord 
Chief  Justice  Lee,  in  delivering  the  opinion  of  the 
Court,  argued  as  if  the  objection  of  benefit  from  the 
will  to  the  witness,  at  the  time  of  subscribing,  could  not 
be  removed  or  be  taken  off  by  any  subsequent  fact.  In 
that  case,  however,  the  witness  had  an  interest  at  the 
time  of  the  trial.  That  decision  occasioned  the  passing 
of  the  stat.  25  G.  2.  c.  G.,  which,  however,  applies  only 
to  wills  made  after  the  24  th  June,  1752.  In  Wyndham  v. 
Chetwynd  {b),  SI  G.  2.,  a  similar  question  arose:  the 
testator,  in  that  case,  died  in  1750,  leaving  a  will,  (by 
which  he  charged  his  real  estate  with  the  payment  of  his 
debts  and  legacies)  attested  by  hi^  two  attornies  an4 
apothecary,  he  being  indebted  to  each  of  them  at  the 

(a)  2  Str,  1255.  (6)  1  Burr.  414. 

time 


V       « 


IN  TH£  Third  Year  of  GEORGE  IV.  5dl 


TAatwimlh 
Troef. 


time  of  the  attestation,  for  their  professional  services.        1822. 
Their  several  debts  were  paid  before  the  day  when  the 
cause  was  tried,  when  their  testimony  was  required  to 
prove  the  will,  and  the  Court  of  King's  Bench  were  of 
opinion  that  the  will  was  duly  attested.      So  also  in 
Lord  Aylesbury's  case,  there  cited,  the  testator  had  left 
legacies  charged  on  his  lands  to  three  servants,  who 
attested  his  will ;  they  released  the  legacies  before  ex- 
amination,  and   it  was  held   that  the  will  was  duly 
attested.     In  Bough  v.  HoUotmay  (a).   Sir  Robert  Bay- 
mondj  in  argument,  lays  it  down  as  a  clear  position,  that 
if  a  legatee  of  money  releases  the  legacy,  he  is  a  good 
witness  to  the  will.     In  Hindeson  v.  Kersey  (i),  the  testa- 
tor, by  a  will  made  in  1734,  devised  his  lands  to  trustees, 
to  dispose  of  the  rents  and  profits  to  poor  orphans,  and 
agied  and  impotent  people,  within  a  particular  township. 
The  will  was  attested  by  two  of  the  trustees,  who,  at  the 
time  of  attestation,  and  of  the  testator's  death,  were 
seised  of  tenements  in  the  township,  for  which  they  paid 
the  poor-rate.     Before  the  day  of  trial,  they  released 
their  interest  to  the  other  trustees,  and  conveyed  their 
tenements  within  the  township  to  other  persons.     The 
majority  of  the  Court  were  of  opinion,  that  the  will  was 
duly  attested  to  pass  the  real  estate;  but  Lord  Camden 
differed,  and  delivered  an  elaborate  judgment  in  sup- 
port of  his  opinion.     The  weight  of  authority,  there- 
fore, is  in  favour  of  the  proposition,  that  a  party  having 
an  interest  at  the  time  of  attestation,  but  who  discharges 
that  interest  previously  to  his  examination,   is   to  be 
considered  a  credible  witness,  within  the  meaning  of  the 
dtattite  of  frauds ;  and  that  being  so,  if  Thomas  Haffield^ 

'  (a)  Teen  Wm.  5^.  (6)^4  BwmU  Etc,  Zam.  97# 

the 
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aB  the  plaintiiF  does   not   cliiim  under  the   attesting       1822. 

wjtaessy  he  is  entitled  to  an  estate  in*  fee  simple  in  the-  "= — ^- 

.    •        .  Hatiulo 

lands  in  question.  •    •  *  •-  am^ 


Tmvh 


Balder^  contra.  This  will  was  not  duly  attested  so  as 
to  pass  the  real  estate,  and,'  consequently,- JE/rra^M  Hat^. 
JlMAook  no  estate  in  the  devise  to  her,-  for.  Thomas 
Haifidd  cannot  be  considered  a  credible  witness  within 
the  meaning  of  the  29  Car.  2.  r.  S.  It  is  clear  tlrat  he 
wwild  not  have  been  a  competent  witness  to  prove  the 
Willi'  daring  the  lifetime  of  his  wife,  for  he  would  have 
aa'interest  in  right  of  his  wife,  in  the  estate  which  she 
toak  under  the  will ;  they  might  have  sold  their  interest 
ia  the  estate,  and  the  money  arising  out  of  such  sale 
would  have  belonged  to  the  husband.  *  Besides,  if  Mary, 
Bdl  had  died  in  the  lifetime  of  Thomas  and  Elizabeth 
Haffidd,  he  would  have  been  seised  during  the.  life  of 
bis.  wife^  and  in  case  of  surviving  her,  he  would  have 
been  tenant  by  the  cuitesy;  he  would  therefore  have 
aa  interest  in  supporting  -the  will,  and  could  not  be  a 
oonpeteut  or  credible  witness  to  prove  it.  The  case  of 
Hifyard  v.  Jen  flings  (a)  is  an  authority  to  shew  that  a 
devisee  is  not  a  good  witness  to  a  will  under  which  he 
-takes  an  interest  The  decision  in  that  case  proceeded 
OA:  llie  ground  tliat  the  will  was  void,  quoad  the  devise 
Whivkf  because  he  took  an  interest  under  it,  and  Hold' 
Jmtd§m.  Anstey  v.  D&oosing  (b)  is  an  authority  precisely 
im^oint  to  shew,  that  Thomas  Hatfield  was  not  a  credible 
TJUllWiliT  r-jlhir  the  meaning  of  the  statute..  It' is  true 
i|>»l' there  arc  authorities  to  shew,  that  the  competency 

•h4m.  .        ■  . 

-vi  r  ; ,  («)  CbrlAcw,  514.  (♦)  S  *r..  1255.      . 

^^IfoL.  V.  R  r  of 
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alflo»  that  a  husband  and  wife  canriot,  in  any  ease  be  tt       1B22. 
witiless  for  each  other,     Davis  v.  Dmwoatfy,  (a) 


Cockerillj  in  reply.  The  husband  might  have  extin- 
goidied  ail  hb  interest  in  the  wife's  estate,  by  releasing 
the  r^ts  and  profits  during  his  life,  and  he  might, 
therefore,  have  made  himself  a  competent  witness  to 
prove  the  will,  immediately  after  the  death  of  the  tes- 
tator. 

The  Cosrt  afterwards  sent  the  following  certificate. 

This  case  has  been  argaed  before  us ;  and  we  are  of 
opinion,  that  the  will  of  the  said  John  Steemsan  was  not 
duly  executed,  so  as  to  pass  any  real  estate  in  the  me»« 
soage,  garden,  and  premises  to  Elizabeth  Hatfield. 

C.  Abbott. 

G.  S.  HOLROYD. 

W.  D*  Best. 

(a)  4  r.  1?.   678. 


HlTFUtD 

against 
Thobf. 


Rex  against  Williams.  \3^24Jh' 

A  Rale  nrsi  bad  been  obtained  for  filing  a  crimhial  The  Court  will 
°  gnmtacnminal 

•  infermation  against  the  defendant  for  an  alleged  mfoniMtion  for 

a  libel  upon  a 

libtl  upon  tb6  clergy  of  the  diocese  of  Dw^am.    The  pubUcbodj  of 

-  ,.       .  -      ,  1        1       »      -•  1        «  »  men  upon  an 

poDiieatioA  Stated,  that  upon  the  death  of  her  laieita^  affidavit,  stating 
jetty,  rMM9o(  the  bells  in  the  several  chnrcbetf  at  DlMrJimk  of^th^Hbei  by 
wvr^  tl>Ued.   It  ascribed  this  ontifiiiofi  to  the  deVgyv  Mid  ^^  <^f^<^^ 
tbeaprooeeded  to  make  some  very  sewre  obtcr«itioM 
00  that  body.    The  rule  was  obtained  upcm  afidofits^ 

R  r  2  stating 
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1822.  stating  the  purchase  of  the  newspaper  containing  the 
libel,  and  that  the  defendant  was  the  proprietor  or  pub- 

The  Kino  ,      '  r     r  i 

agnmH  Hsher  of  the  paper. 


WiLLIAStS. 


Brougham  and  Carter  now  shewed  cause,  and  urged 
that  the  Court  would  not  grant  a  criminal  information 
for  a  public  libel,  upon  the  application  of  an  unknown 
private  prosecutor,  and  without  any  affidavit  of  the 
charge  being  untrue. 

Scarlett  and  Tindal,  control.  The  Court  have,  in 
many  instances,  granted  informations  for  libels,  on  a 
number  of  individuals,  without  requiring  any  affidavit  of 
the  falsehood  of  the  charge.  In  Michaelmas^  13  Geo.  2. 
1 739,  such  an  information  was  granted  against  M,  Je^ 
nowTj  the  printer  of  the  Daily  Advertizer^  for  publishing 
a  libel  against  the  Directors  of  the  East  India  Company ; 
and  this  application  was  supported  by  affidavits,  stating 
the  purchase  of  the  newspaper,  and  an  acknowledgment 
by  the  defendant  that  he  had  pripted  it.  In  Hilary 
term,  28  Geo.  2.  17^5,  a  similar  information  was 
granted  against  A.  Alderton^  for  writing  and  publishing 
a  libel  on  the  justices  of  the  peace  for  the  county  of 
Suffolk^  in  an  advertisement  respecting  the  expenditure 
of  money  in  the  bands  of  the  county  treasurer.  The 
only  affidavit  in  support  of  the  application  was,  that  of 
the  printer  of  the  newspaper,  that  he  had  received  tlie 
advertisement  from  the  defendant  for  publication.  So 
in  Hilary  term,  15  G^ro.  3.,  such  an  information  was 
granted  against  22.  HoUaway  and  G.  Allen^  for  printing 
and  publishing  a  libel  upon  the  justices  of  the  peace  of 
the  county  of  Middlesex^  usually  sitting  by  rotation  in 
Uchfield'Streetf  in  a  pamphlet  'entitled    The  Bat-trap^ 

charging 


WlLtUMS. 
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charging  them  with  ignorance  and  corruption  in  the       1822. 
execution  of  their  office.     This  rule  was  granted  upon  _ 

The  Knrci 

an  affidavit,  stating  the  purchase  of  the  pamphlet  from  J^^**^ 
one  of  the  defendants,  and  that  the  other  acknowledged 
himself  to  be  the  author,  and  that  several  gentlemen 
named  usually  sat,  by  rotation,  as  justices  at  a  public 
office  in  Lichfield-strect.  It  is  clear,  too,  from  Rex  v. 
Osbom,  ^  Bamardiston^  138.  166.  (a),  that  the  Court 
will  grant  a  criminal  information  for  a  libel  reflecting  on 
a  public  body. 

Rule  absolute* 

(a)  S^  this  case  also  in  a  note  in  2  SwanU*  Bfp*  503, 


Dixon  against  Reid.  ThunUai/, 

Aiml  25th 

t 

A  CTION  upon  a  policy  of  insurance  on  ship  and  Where  a  ship 

cargo,  at  and  from  Sierra  Leone  to  a  port  of  dis-  bairafrmisly 

charge  in  Great  Britain ;  2000/.  upon  ship  and  3000/.  ^u^i^^'byle^' 

upon  the  cargo,  valuing  wood  at   12/.   per  load.     The  ^^i'J'Jjirtof 

plaintiff,  on  the  trial  of  the  cause,  at  the  London  sit-  the  cargo  sold, 

'^  and  the  remain - 

tintrs  after  last  Michaelmas  term,  had  obtained  a  verdict  ^^'  »®"t  ^'P™® 

by  another  ves- 

for  a  total  loss  by  barratry,  and  the  underwriters,  upon  sel  -.  Held,  that 

this  was  a  total 

a  threat  of  execution,  paid  as  for  a  total  loss.     A  rule  loss  of  Uie  car- 
nisi  had  been  obtained,  calling  on  the  plaintiff  to  shew  time  of  the 
cause  why  the  underwriters  should  not  l)e  allowed  the  Seact'of  &^» 
amount  at  which  that  part  of  the  cargo  which  arrived  in  "^' 
London  had  been  valued  by  the  policy,  subject  to  the 
charges  thereon,  together  witii  the  sums  paid  out  of  the 
proceeds  of  the  ship  and  cargo  at  Barbadoesi  for  wages, 
^,  mid  why  so  much  as  the  said  two  sums  should 

K  r  3  amount 
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182S.  amount  tO|  should  not  be  paid  bade  bj  the  assured  to  the 
T~"  underwriters,  out  of  the  money  paid  over  to  tbem^  or 
mmtt  yfhyj  in  default  thereof,  the  consolidation  rule  should  not 
be  opened  and  a  further  trial  be  had.  The  following  fiu^ts 
now  appeared  upon  the  affidavits.  The  ship  received 
on  board,  at  Sierra  Leonet  233  logs  of  timber,  being 
about  260  loads,  and  sailed  from  thence  on  her  voyage, 
on  the  8th  March^  1820,  but  was  barratrously  taken  by 
the  crew  to  Barbadoes^  where  she  arrived  on  the  2Sth 
Aprily  and  the  ship  was  condemned  and  soldi  and  47 
logs  of  timber  were  also  sold,  to  pay  the  charges  in- 
curred  there^  and  the  remaining  186  logs  were  forwarded 
to  London  by  another  vMsd,  which  arrived  in  August^ 
1820.  The  insured  abandoned  to  the  underwriters. 
Upon  the  arrival  of  the  186  logs  in  this  country,  the 
market  price  of  timber  being  then  lOZ.  or  11/.  per  load, 
the  plaintiff  proposed  to  settle  the  loss  upon  that  part  of 
the  cargo  at  6dL  ds.  Gd.  per  cent.  The  underwriters 
not  consenting  to  it  at  that  time,  the  market  price  of 
timber  afterwards  fell,  and  the  186  logs  were,  on  the 
27th  Aprilf  1821,  sold,  (but  not  by  the  plaintiff,)  at  the 
rate  of  about  6L  per  load ;  and  the  loss  actually  paid  by 
the  underwriters  on  the  cargo,  amounted  to  93/.  12^.  6d^ 
per  cent. 

Scarlett  and  JP.  Pollock  now  shewed  cause.  The 
question  is,  whether,  upon  the  facts  proved,  this  was  to 
be  considered  a  total  Ip^s,  with  benefit  of  salvage,  or 
merely  an  average  loss.  If  it  was  a  loss  of  the  latter 
description,  the  plaintiffs  can  only  recover  for  the  da- 
mage they  have  sustained  by  the  loss  of  the  47  logs  at 
Barbadoes.  If,  on  the  other  hand,  it  be  a  total  loss, 
with  benefit  of  salvage,  then  the  plaintifis  are  entitled 

to 
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to  recover  the  sum  which  the  underwriters  have  actually        1892. 
paid*     They  were  then  stopped  by  the  Court*  - 


The  Solicitor^Getieral  and  Puller^  contra.  This  w(i« 
only  an  average  loss.  It  is  quite  clear,  that  if  the  ship 
had  been  driven  out  of  her  course  by  tempestuous 
weather  to  BarbadoeSf  and  had  been  there  condemned 
and  sold^  and  a  part  of  the  cargo  also  soldi  and  the  rest 
transhipped,  and  the  voyage,  as  to  the  latter  part| 
thereby  retarded,  that  would  have  been  only  an  average 
and  not  a  total  loss.  Glennie  v.  London  Assurance  Com' 
pany.  {a)  Anderson  v.  JVallis.  {b)  Hunt  v.  The  Royal' 
Exchange  Assurance  Company,  (c)  In  the  latter  case  it 
was  expressly  held,  that  a  loss  of  voyage  for  the  season 
by  the  perils  of  the  sea,  was  not  a  ground  of  abandon- 
ment upon  a  policy  on  goods,  with  a  clause  of  warranty^ 
free  from  average,  where  the  cargo  is  in  safety,  and  not 
of  so  perishable  nature  as  to  make  the  Ipss  of  the  voyage 
a  loss  of  the  commodity.  !Now  here,  the  commodity 
was  not  of  a  perishable  nature ;  it  was  not  deteriorated 
in  value  by  any  of  the  perils  insured  against,  but  merely 
by  the  fall  of  price,  for  which  the  underwriters  are  nbt 
liable.  It  can  make  no  difference,  whether  the  ship  be 
retai'ded  in  her  voyage  by  the  perils  of  the  sea,  or  by 
the  barratry  of  the  master  or  mariners ;  the  underwriter 
having  expressly  insured  against  this  description  of 
peril. 

Abbott  C.  J.  I  am  of  opinion,  that  this  is  a  cafe 
of  a  total  loss,  with  benefit  of  salvage.  The  case  la 
plainly  distinguishable  from  all  the  cases  which  have 

(a)  %M.^S.31\.        (6)  IS  JVr.  i- S-.  240.       '  (c)  ^1£^^.47. 

?lr  4-  been 


Rnp^ 


RtlD> 
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]  822,  been  cited  in  argument,  where  the  ship  has  been  driven 
r7~^  out  of  her  course  by  the  perils  of  the  sea«  and  the 
Qgi^nii  voyage  thereby  Retarded.  In  those  cases,  the  cargo  was, 
during  the  whole  time,  in  the  possession  of  the  assured. 
Here  by  the  fraud  and  barratry  of  the  master  and  ma- 
riilef8,'the  cargo  was  taken  out  of  the  possession  of  the  as- 
sured. Froip  that  time  it  became  to  them  a  total  loss. 
The  payment  of  the  wages  at  Barbadoes,  and  the  sending 
home  the  1 86  logs,  were  not  acts  of  the  assured,  or 
of  any  person  authorised  by  them.  I  think,  tiberefore, 
that  this  was  a  total  and  not  an  average  loss,  and,  con- 
sequently,  this  rule  must  be  discharged. 

Rule  discharged,  (a) 

......  , 

(or)  S^e  Falkner  ?.  Ritchie,  2M,^S,  290.  as  to  an  intuniiice  on  ibip. 


Fridaj^,  Dyson  and  Another  against  Collick. 

Tbe  contractors  HPRESPASS  for  breaking  and  entering  part  of  a  cut 

for  making  a         X  i    i         .  i         i   .     .  /« 

naTigable  canal  '       or  watercourse,   belongmg  to  the  plamtiits,  in  the 

the  permission  county  of  Sussex^  and  breaking  down   a  dam  of  the 

Sie  soil?  ««ct^  plaintiffs,  then  being  in  and  across  tlie  said  part  of  the 

aii^wood*"'^  ®^'^  ^"^  ^^  watercourse  belopging  to    the   plaintiffk, 

upon  his  which  cut  or  watercourse  led  from  the  Lavani  throufrh 

close,  across  a  ^ 

stream  there,      closes  of  meadow-laud  near  to  a  certain  cut  or  branch 

for  the  puipose 

of  oompletmg     of  a  canal,  which  the  plaintiffs  were  then  making,  under 

their  work,  have 

a  possession  '     a  contract  made  by  them  with  the  company  of  pro- 
sufficient  to  en-       .  i»    1      »^  »        I    ^        T  .  1.T     .       . 
title  them  to       prietors  of  the  Frntsmoittn  and  Arundel  Navigation,  by 

pass  against  a     virtue  of  an  act  of  the  57  G.  3.  for  making  a  navigable 
wrongdoer.       ^anal  from   the  river  Anoi   unto  Chichester  harbour, 

and  from  thence  to  Langstone  and  Portsmouth  har- 

boui^s, 


Coiupc. 
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boun,  with  a  cut  or  branch  from  Hunston  common  to  1822. 
the  city  of  Chichester ;  by  means  of  which  said  break-  3 
ing  down  the  said  dam  the  water  rushed  and  flowed  ^fP*^ 
with  great  force  from  the  river  Lavant  unto  the  said 
cut  or  watercourse,  and  the  said  closes  of  meadow- 
land  into  the  said  cut  or  branch,  so  making  or  nearly 
completed,  and  forced  a  great  quantity  of  the  sud 
closes  or  meadow-land  into  the  said  cut  or  branch, 
and  broke  down  thirty  yards  of  the  said  cut  or  branch, 
and  filled  up  the  same,  which  said  quantity  of  soil,  so 
forced  into  the  said  cut  or  branch,  the  plaintiffi,  under 
their  contract,  were  bound  to  remove.  Plea,  not  guilty. 
At  the  trial,  before  Wood  B.  at  the  last  assizes  for 
the  county  o(  Sussex'^  the  only  question  of  law  was,  whe- 
ther the  plaintifls  had  such  an  interest  in  the  bank  in 
question  as  to  entitle  them  to  maintain  trespass.  It 
appeared  that  the  plaintiffs  had  entered  into  a  contract 
with  the  company  of  proprietors  of  the  Portsnumih 
and  Arundel  navigation  for  forming  a  canal;  and,  in 
the  course  of  performing  their  contract,  in  making  the 
branch  from  Hunston  common,  in  Febniary^  1821,  had 
erected  a  dam  upon  the  locus  in  quo  by  permission  of 
the  owner  of  the  soil.  The  dam  was  six  feet  thick,  and 
was  twelve  feet  across,  and  was  formed  of  earth  and . 
wooden  piles.  Jt  had  been  originally  made  in  January^ 
1821 ;  between  that  time  and  December  it  had  been  re- 
paired by  the  plaintiffs.  A  verdict  having  been  found 
for  the  plaintiffs, 

Taddy  Serjt.  now  moved  for  a  rule  nisi  to  enter  a 
nonsuit,  or  for  a  new  trial,  and  contended,  that  the 
plaintiffs  had  no  such  interest  as  to  enable  them  to 
maintain  trespass.     They  had  constructed  the  dam  on 

the 
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1822.       the  soil  of  another,  and  by  bis  permission;  it  was  a  con- 
--"-"        tinuation  of  the  soil  from  one  bank  of  the  watercourse 
Qftmift        to  another ;  it  consisted  of  earth  which  coalesced  with 
the  adjacent    soil;    and  the  bank,  therefore,   became 
the  property  of  the  owner  of  the  adjoining  land.     In 
Callis  on  Sewers^  p-?^*  fourth  edition,  it  is  laid  down  that 
<^  A  wall  doth  differ  in  point  of  ownership  froni  a  bank, 
first,  in  respect  of  the  fnaterials  the  same  is  made  of : 
for  a  bank  is  made  ex  solo  et  /undo  quce  ex  suis  propriis 
naturii,  sunt  eadem  cum  terra  super  qua  edificatur  $  but  so 
is  not  a  wall,  for  it  is  an  artificial  edifice,  not  of  the 
materials  arising  of  the  place  where  it  standeth,  but 
which  he  brought  thither,  and  built  there  ad  propria 
onetxL  et  costagia  partis :  so  that  the  ownership  and  pro- 
perty of  a  wall  doth  appertain  to  him  who  is  bound  to 
repair  the  same,  though  his  ground  lie  not  next  there- 
to ;  but  of  a  bank,  the  property  and  ownership  is  his 
whose  grounds  adjoin  thereto."  And  this  was  considered 
good  law  by  the  Court  of  Common  Pleas  in  The  Duke 
of  Newcastle  v.  Clarke  (a),  where  it  was  held,  that  the 
commissioners  of  sewers  could  not  maintain  an  action 
against  commissioners  of  a  harbour  for  breaking  down 
a  dam  erected  by  the  former,  as  such  commissioners, 
across  a  navigable  river,  as  the  authority  to  be  exercised 
by  them,  on  behalf  of  the  public,  does  not  vest  in  them 
such  a  property,  or  possessory-interest,  as  will  enable 
them  to  maintain  such  action. 

Pel'  Curiam.  The  dam  was  erected  by  the  plaintiffs  at 
their  own  expense,  and  with  their  own  materials,  upon 
the  locus  in  quo,  with  the  consent  of  the  owner  of  the 

(a)  2  J?.  J/oore,  CGG. 

soil. 
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soilf  for  a  special  purpose.   Until  that  purpose  was  com-        1822. 
pletedy  the  plaintiffs  were  entitled  to  the  possession  of       _. 
the  dam.     Now,  it  is  perfectly  clear  that  the  person  in        agnnH 

COLUCK* 

possession  of  property,  whether  rightfully  or  wrongfully, 
may  maintain  trespass  against  a  mere  wrong-doer.  In- 
deed, if  they  had  any  other  than  a  partial  or  subor- 
dinate, interest  in  the  dam,  trespass  is  the  only  proper 
remedy.  This  case  is  distinguishable  from  tliat  of  TAe 
Duke  of  Newcastle  v.  Clarke^  for  there  the  commissioners 
of  sewers  had  no  possession,  but  had  a  merie  right  to 
enter  upon  the  locus  in  quo, ,  and  to  do  certain  acts.  In 
JP'ekh  V.  Nash  (a),  the  posts  were  put  upon  the  lands  of 
another  without  his  permission ;  and  yet  it  was  held,  that 
the  party  who  put  them  there  might  recover  in  trespass 
for  taking  them  away,  where  the  general  issue  only  was 
pleaded.  Now,  that  could  be  only  on  the  ground  that 
the  posts  were  the  property  of  the  plaintiff^  for  if  they 
were  not  so,  it  would  have  been  a  good  defence  to 
the  action. 

Rule  refused. 

# 

(a)  8  Eastp  394. 
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the  mortgagee,  who  has  the  legal  title  vested  iahim*        1822. 
The  former,  therefore,  ia  a  tenant  within  the  strictest     p^^hidci 
definition  of  that  word.  S"**** 

Rule  refused,  (a) 

(a)  As  long  as  the  mortgagor  or  his  [^heir  is  in  poueasion  of  the 
land,  and  the  legal  ownership  is  in  the  mortgagee,  tliere  must  subsist 
a  tenancy  between  the  [lortics;  or  otherwise  the  mortgagor  or  his 
heir  must  hold  in  fee,  and  as  disseisors ;  for  the  law  of  England  recog- 
nises no  possession  independent  of  a  tenancy,  either  to  the  lord  para- 
mount or  mesne  lord :  If,  in  .the  mortgage  deed,  there  is  the  usual  proviso 
for  the  enjoyment  of  tlie  land  by  the  mortgagor,  and  his  heir,  until  de- 
fault in  payment,  &c.,  and  the  mortgagor  is  in  actual  possession,  he  may, 
under  the  agreement,  be  regarded  as  tenant  fir  yean  to  the  mortgagee, 
during  the  continuance  of  the  agreement;  PowseUy  ▼.  Blackman  (a)  ;  and 
on  his  death,-  during  the  agreement,  his  legal  interest  devolfcs  on  his 
executors,  who,  during  the  remainder  of  the  agreement,  aro  trustees  for  the 
heir  of  the  mortgagor.  If,  in  the  case  of  such  agreement,  'the  money  is 
not  paid  at  the  appointed  time,  and  the  mortgagor  continues  in  possession 
after  the  determination  of  the  agreement,  without  any  fresh  agreement  be- 
tween the  parties,  he  is,  until  payment  of  interest,  or  otiier  recognition  of 
tenancy,  tenant  by  sufferance,  for  he' came  in  by  a  rightful  title,  although 
he  holds  over  wrongfully.  If  the  mortgage  deed  contains  no  such  agree- 
ment, and  the  mortgagor  remains  the  actual  occupant  with  the  consent  of 
the  mortgagee,  he  is  strictly  tenant  at  will.  Xeech  v.  Hall,  (b)  If,  in 
the  latter  instance,  the  mortgage  is  transferred  to  another,  without  the 
concurrence  of  the  mortgagor,  the  tenancy  at  will  is  determined,  and 
the  mortgagor  becomes  tenant,  by  sufferance,  to  the  assignee,  until 
payment  of  interest  or  other  recognition  of  tenancy;  and  in  all  cases 
in  which  the  mortgagor  can  be  considered  tenant  at  will,  the  death 
either  of  himself  or  of  the  mortgagee  must  determine  the  tenancy.  If 
it  is  determined  by  the  dcatli  of  the  latter,  the  mortgagor  will  be  tenant, 
by  sufferance,  to  the  representative  of  the  mortgagee,  until  pajrment  of 
interest  or  other  recognition  of  tenancy,  and  afterwards  tenant  at  will.  If 
it  is  determined  by  the  death  of  the  mortgagor,  and  his  heir  or  devisee 
enter  and  hold  without  any  recognition  of  the  mortgagee's  title  by  pay- 
ment of  interest  or  other  act,  an  adverse  possession  may  be  considered  to 
take  place.  Per  HoU  in  Smartle  v.  WiUinmi.  (c)  In  every  case  in  which 
a  tenancy  by  sufferance  exists  between  the  parties,  and  even  where  an  ad« 
▼erse  possession  commences,  as  by  the  entry  of  the  heir  or  devisee  of  the 

(a)  CVo.Jhc.  659.  {b)  I  Doug.  22. 

(c)  5  Lev. SSI.  &  1  Salk,24S.     Thunder  t.  JSekher,  Z  Xatt,  449. 

moftgagor 
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1822. 


PABXUnOE 


age 


mortgagor  wiihout  tlie  consent  of  the  mortgagee,  tiie  payment  of  lateiMt 
is  a  racognitlon  of  the  title  of  the  mortgagee,  and  evidence  of  an  agrte- 
ment  that  the  mortgagor,  or  person  deriving  title  from  him,  shall  hold  at 
will,  and  a  strict. tenancy  at  will  commences.  Holland  r.  Hatton.  (a)  If 
the  land  is  in  the  occupation  of  tenants,  and  the  mortgagor  is  permitted 
to  receive  the  rents,  he  has  been  considered  to  be  a  receiver  for  the  mort- 
gagee. Moss  V.  GaUimore(b),  but  without  liability  to  account.  Coote*a 
Law  of  Mortgages,  p.  327,  8. 


(a)  Carik.  414.  &  10  Vm.  Jib.  418.  pL  19. 

{b)  1  Doug»'2S3.    Vide  £x  parte  IFiUon,  2  Fes,  ^  Sea,  252. 


Sahtrdayt 
Jlpril  27th. 


Lampon  the  younger  against  Corke. 


aU 

debts,  &C.,  re- 
cited that  the 
releasee  had 
previously 
agreed  to  pay 
to  the  releasor 
the  sum  of  40/. 
for  the  posMs- 
aton  of  certain 
premises,  and 
that  in  "  con- 
sideration of 


Adwdcontun-     A  SSUMPSIT  asunst  the  defendant,  m  the  maker 

tM  a  general       xJL 

r£ase  of  all  ^f  tjjg  foHowing  promissory  note,  dated  Edenbridge^ 

April  nth,  1821,  ^<  Two  months  after  date  I  promise 
to  pay  Mr.  Thomas  Lampon^  jtmior,  or  order,  the  sum 
of  40/.,  value  received  this  day,  in  things  appraised  by 
Mr.  Ikmbellf  and  in  having  possession  given  to  me  of 
the  premises  lately  held  under  me  by  Thomas  Lampon^ 
senior,  afterwards  by  the  sheriff,"     The  declaration  con- 

the  said  sum  of  tained,  also,  counts  for  eoods  sold  and  delivered,  and 

40?.  being  now  '  ^  ' 

so  paid  as  here-  the  usual  monev  counts.     Plea,  general  issue.     At  the 

inbefore  is  men- 
tioned," and       trial,  at  the  last  London  sittings,  before  Abbott  C.  J.,  it 

ation  of  the  appeared,  that  the  defendant  was  the  landlord  of  certain 

piece,  well  and  premises  occupicd  by  the  plaintiff's  father,  and  that  the 

^  saldrei«isor  p'a^^^^'ff  having  taken  possession  of  the  premises,  and  the 

«cti*^tof  wh^  h  ^^°P^  growing  thereon,  under  a  writ  of  execution  against 

said  several 

sums  of  money  they  did  thervby  acknowledge,  did  relcsse,  &c.  There  was  also  a  receipt 
for  the  sum  of  40^  indorsed  on  the  release.  But  it  appeared  on  action  afterwards  brought 
for  this  sum  that,  in  fact,  it  had  never  been  paid :  Held,  that  this  deed  of  release  waa  no 
estoppel,  inasmuch  as  the  geueral  words  of  release  were  qualified  by  the  recital,  which 
ftated  only  an  agreement  to  pay,  and  not  an  aOiud  payment  vi  the  sum  of  40£i 

his 
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his&ther)  the  defoidant,  in  order  to  get  possessioif  of  1892. 
the  premises  and  crops,  gave  the  note  in  question,  which,  . 
when  originally  signed  by  him,  did  not  contain  the  agflbut 
words  "  or  order."  These  words  were  inserted  on  the 
I4th  Aprily  1821,  without  his  knowledge.  Under  these 
circumstances,  the  Lord  Chief  Justice  thought  the  count 
on  the  note  could  not  be  sustained,  and  the  plaintiff 
then  proceeded  on  the  other  counts  in  the  declaration. 
Hie  defendant,  in  answer  to  the  plaintiff's  case,  put  in 
a  deed,  executed  by  the  plaintiff,  dated  14th  Aprilj  1891, 
which  recited  that  Thomas  Lampon  the  elder,  was  in 
possession  of  certain  Hereditaments  and  premises,  as 
tenant  to  the  defendant,  but  which  tenancy  would  have 
expired  on  the  29th  day  of  September j  1821,  had  it  not 
been  otherwise  determined ;  and  that  the  plaintiff  had 
recovered  a  judgment  against  the  said  Thomas  Lampon 
the  elder,  for  the  sum  of  450/.,  besides  costs  of  suit ; 
and  thereupon  all  the  estate,  term,  and  interest  of  the 
said  Thomas  Lampon  the  elder,  of  and  in  the  said  here- 
ditaments and  premises,  together  with  the  crops  growing 
thereon,  were  taken  in  execution,  by  virtue  of  a  writ  of 
fieri  facias,  and  the  warrant  grounded  thereon,  at  the 
suit  of  the  plaintiff;  and  that  the  defendant,  being  de- 
sirous of  obtaining  possession  of  the  premises,  applied 
to,  and  prevailed  on,  the  plaintiff,  as  such  judgment- 
creditor,  to  give  him  possession  of  the  same,  which  the 
plaintiff  accordingly  did,  on  the  11th  day  of  Aprils 
instant,  he^  the  said  defendant^  having  then  agreed  to  pay 
unto  the  plaintiff  the  sum  of  iOLJbr  such  possession ;  and 
that  the  defendant  had  requested  the  said  Tliomas 
Lampon  the  elder  and  the  plaintiff,  to  execute  an  assign^ 
menC  of  all  their  estate,  title,  and  interest  in  the  siud 
hereditaments,  which  they  had  agreed  td  do ;   and  then 

proceeded 
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ment  of  the  40Ly  to  prove,  by  parol  evidence^  tlutt  it  had       1 S22. 
not  been  to  paid.    Ramntree  y.  Jacob  (a)»  Co.  Utt.  51i. 
He  plaintiff's  remedy,  if  he  has  any»  is  in  eqoity;  hot 
at  law  the  release  is  a  good  defence ;  for  he  has,  in 
distinctly  admitted  the  receipt  of  the  40L 


AnoTT  C  X    It  appears  to  me,  that  in  this  cate  di^ 
ralaasiy  does  not  operate  to  prevent  the  pliuntiff  from 
recovaring.    He  deed  is,  indeed,  inaccurately  worded ; 
but  the  Coort  ought  to  give  such  an  eSfect  to  it  as  may 
b«t  CMMt  with  what  appears  to  have  been  the  manifest 
iMaBtion  of  the  parties,  and  what  may  best  conduce  to 
At  real  justice  of  the  case.    In  the  recital  it  speaks,  fai 
Ae  firiit  }dace,  of  an  agreement  to  pay,  and  not  of  the 
actual  payment  of  the  sum  of  AQL    And  then  the  con- 
siderathw  lor  the  release  is  stated  in  these  words :  ^  In 
MMdeiation  of  the  said  sum  of  40^  being  now  so  paid 
to  the  said  Thomas  Lampon  the  younger,  as  herein* 
befere  is  mentioned.''    These  latter  words  shew,  that 
die  parties  meant  to  refer  to  the  former  part  of  the  deed, 
%4iere  it  speaks  of  an  agreement  to  pay  this  sum ;  and 
Aat  we  ought  to  read  the  whole  sentence  thus :  **  In 
oawsidii  ration  of  the  said  sum  of  40U  being  now  so 
Wftt^A  to  be  paid  as  aforesaid/'    If  that  were  not  so, 
llAs  absardky  would  follow;  that  the  deed  woofd  radte 
an  aggaeniesit  to  reieage  in  copsidecatioB  of  rite  pgy»ttflrt 
of  ifii.1,  mi  then  would  proceed  to  nlmim  the  defcnd- 
sM  fmti  |be  ^paymeot  of  that  v«ry  jsnm  itieU;   Webai% 
been  prested  with  the  difliculty  ariung  out  of  the  words 
fatHfibitriy  iflttewii^ ;  ^  Ibe jrecetpt  ef wfcidi  mii  smNil 
MM.^f.pMWMf  ftiey^  the  said  LampoH  iIm  elder  iirf 
itiiiHiX  admits  Afis*^  Bni  Ane  mtif  mid  i^ nifhr,iaim' 
pi^^^flt  l^tbo^piyBiwil  of  IQg^a  pseectothiwiipitWmV 

(o)  3  T^tmU.  144i 

'    Vol.  V,  S  9  nsentiooed 


Couu. 
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1882.  mentioned  immediately  before.  And  by  so  construing 
£^]~^  the  deed,  the  whole  becomes  intelligible^  and  consistent 
with  t^e  justice  of  the  case,  and  the  obvious  intention 
of  the  parties.  I  think,  therefore,  that  the  operation 
of  this  deed  was  not  to  release  this  sum,  inasmuch  as  the 
release,  though  in  general  terms,  must  be  controlled  by 
the  previous  recital.     The  verdict  is,  therefore,  rights 

Bayley  J.  The  true  question  is,  whether  there  is 
any  thing  in  this  deed  which  clearly  shews,  that  this 
sum  of  40/.  has  been  paid  to  the  plaintiff,  and  that  not 
by  a  security,  but  in  money.  It  must  necessarily  be 
admitted,  that  this  release  would  have  been  an  answer 

9 

equally  to  the  action  on  the  note,  if  the  note  had  re- 
mained unaltered.  Then,  are  the  words  so  clear  as  to 
leave  no  doubt  ?  It  first  recites,  that  the  40/.  had  been 
agreed  to  be  paid.  The  recital  does  not  go  on  to  say, 
in  addition  to  this,  that  the  40Z.  had  been  paid;  but 
when  we  come  to  the  operative  part,  we  find  it  stated 
that,  '^  in  consideration  of  the  sum  of  40/«  being  now 
so  paid,  as  hereinbefore  is  mentioned,''  &c.  Now,  the 
words  "  so  paid,"  and  ^^  as  hereinbefore  is  mentioned," 
obviously  do  not  refer  to  a  new  payment,  buc  to  sqme 
former  payment,  mentioned  in  the  deed.  Then,  if  we 
look  back,  we  find  no  actual  payment  there  stated,  but 
only  an  agreement  to  pay.  The  words  of  the  deed, 
therefore,  are  ambiguous;  and  let  us  in  to  enquire^ 
whether  there  was  an  actual  payment  or  not.  Ap4i  on 
the  facts  stated,  there  is  no  doubt  as  to  that  point,  .The 
Court  is  not,  therefore^  prevented  from  deciding  accord- 
ing to  what  appears  plainly  the  justice  of  the  case;  for 
although  the  note,  as  a  security,  is  invalid;  yet  the  debt 
$>r  which  it  was  given,  not  being  paid,  remains  h\x}^  due 
to  the  plaintiff. 

^  HoLBOYb  J. 
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LixroN 

COKKE. 


HotiloYD  J.  The  plaintiff  is  entitled  to  <mt  judg-  1822, 
mem,  rnileds  be  is  estopped,  either  by  the  deed  of  release 
or  bj  the  receipt  indorsed  oh  it;  As  to  the  latter,  it  is 
sufficient  to  observe,  that,  not  being  under  seal,  it  can- 
not amount  to  an  estoppel ;  but  can  only  be  evidence 
for  the  jury,  capable  of  being  rebutted  by  the  other  c!r- 
cunistances  in  the  case.  And,  if  so,  then,  as  it  is  ad- 
mitted that  no  such  payment  has  actually  been  made, 
this  receipt  becomes  of  no  importance.  As  to  the  deed, 
it  s^nis  to  nde  to  depend  on  the  construction  to  be  given 
to  the  words  already  referred  to,  "  In  consideration  of 
the  said  sum  of  40/.  being  now  so  paid,  as  hereinbefore 
is  mentioned."  If  the  deed  had  absolutely  stated  a 
pajrment,  unaccompanied  by  such  words  of  reference, 
the  case  would  be  very  different.  But,  here,  there  arc 
words  of  reference ;  and  we  must,  therefore,  look  to  the 
prior  part  of  the  deed,  and  there  we  find  no  statement 
of  actual  payment,  but  only  of  an  agreement  to  pay. 
It  seems  to  me,  therefore,  that  this  does  not  amount  to 
an  estoppel,  so  as  to  shut  out  the  plaintiff  fVom  proof  of 
the  truth  of  the  transaction.  Estoppels  are  odfous  in 
the  law,  and,  being  so,  they  ought  not  to  be  allowed, 
Vknless  they  are  very  plainly  and  clearly  made  out.  That 
Is  not  the  case  in  this  deed;  and,  therefore,  1  thihlc,'  it 
is  no  estoppel ;  and  then  the  Verdict  is  right. 

Btrfr  J.  If  ft  party  give  a  general  release^  it  yxrlll^ 
undoubtedly,  extend  to  all  debts  then  due;  dnd  the  pas- 
Sage  cited  from  Co.  Litt.  is  to  that  effect.  But  that 
Must:  be  understood  of  a  release  without  any  pi^ibiis 
redtah  qaalifying  iis  operation.  If  ther^  be  ihCfoduc- 
ttry  ih&ttcr,  that  will  qualify  the  general  Wdf^  8f  ^fee 
release.  That  is  the  case  here.  It  is  ^tiltfe'dbtif*^  Idol- 
ing  at  the  recitali  what  was  the  intention  1>f  tliiite  paities. 

S  s  2  The 
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Scarlett  and  Taunton^  contra,  relied  on  the  investi-  1822. 
gation  on  the  17th  November  last^  as  taking  the' case  out 

of  the  usual  rule.  offmat 


BliBOr. 


Abbott  C.  J.  We  do  not  by  discharging  this  rule^ 
shut  the  door  to  an  enquiry,  for  a  bill  of  indictment 
may  still  be  preferred  against  the  defendant.  But  if  we 
wer^  to  admit  this  excuse,  we  should  entirely  frustrate 
the  very  useful  rule  to  which  we  have  been  referred. 
Perhaps,  if  at  the  investigation  all  the  magistrates 
present  had  concurred  in  directing  such  an  application 
to  be  made,  the  case  might  be  different;  but  that 
does  nut  ^pear  to  be  the  case.  The  rule  must  be  dis- 
charged. 

The  Court  upon  this  objection,  having  refused  to 
discharge  the  rule  with  costs,  Campbell  waived  the 
objection  and  went  into  the  merits. 

Rule  discharged  with  costs, 


Gakbutt  and  Another  against  Watson.        F^iy, 

A  SSUMPSIT  for  the  non-performance  by  the  de-  Where  there 

tendant  of  a  special  agreement,  relating  to  the  sale  ^i^  by  the 
of  100  sacks  of  flour*  Plea  general  issue.  At  the  trial  ^JSJ^m^ 
at  the  last  assizes  for  the  county  of  York  before  JBav-  ^®'"  **  f^*  ^ 

''  "^     %  qiianuty  of 

Uy  X,  it  appeared  that  the  plaintiffs,  who  were  millers  ^"^  ''Wch,  at 

the  time*  was 

near  HuU^  on  the  2  Id.  October ^  1821,  made  ati  agree-  not  prepared, 

and  in  a  state 

ment  with  the  defendant,  a  corn  merchant,  for  the  sale  capable  of  im- 
.  of  100  sacks  of  flour,  at  505.  per  sackj  to  be  got  ready  ^erj :  Held, 
by  the  plaintiffs,  to  ship  to  the  defendant's  order  free,  on  TOnuiS^ie 
..board  at  HuU^  within  three  weeks,  to  be  paid  for  bjr  a  J^Si^S^o 
bill  on  London  at  two  months  date,  on  receipt  of  invoice.  ^-  ^*  '*  ^'^^ 
There  was  no  memorandum  in  writing  of  the  contract, 

S  8  3  nor 


'AWHh 
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corrected  by  Bandeau  v-  fVyatt.    This  was  subetantially       1822. 
a  contract  for  the  sale  of  flouri  and  it  seems  to  me        ' 
immaterial)  whether  the  flour  was  at  the  time  gromid  or      Mmu 
not     The  question  is,  whether  this  was  a  contract  for   ' 
goods,  or  for  work  and  labour  and  materials  found 
I  think  it  was  the  former,  and  if  so,  it  &ll8  within  the 
statute  of  frauds. 

HoLROTD  J.  I  am  of  the  same  opinion.  I  cannot 
agree  with  the  judgment  of  the  Court  in  Claytm  v. 
Andrews*  This  was  a  contract  for  the  sale  of  goods, 
and  therefore  the  verdict  is  right. 

Best  J.  concurred. 

Rule  refused. 


Cartwright,  Esq.  against  Wright.  Saturday, 

A  CTION  on  the  case  for  a'  libel.     Plea  general  issue,   wbcre  a  libd* 
At  the  trial  at  the   Westminster  sittings  after  last  iJ*^,^J3f^: 
Hilary  term   before  Abbott  C.  J.,   the  Jibel  given   in'^^*"^ 
evidence  was  contained  in  a  book  published  respecting  ''*^*  **  •P- , 

imrtcl  to  DC  in 

Mr.  Cobbett  by  the  defendant,  called  <«  The  Book  of  lactthekn. 
Wonders,"  and  was  as  follows :  Many  well  intentioned  thUd  pcnon 
persons  have  expressed  their  surprise,  that  the   *^  En-  Sidndflri 


ligbtener"  should  have  been  willing  to  accept  of  a  s^t  ^Hintiffn  In 
in  corruption's  den,  purchased  with  the  bank  notes  of  a  JSfomittS* 
man,  whose   "  incapability  and  baseness**  he  had  so  *Ih»«»«^- 
powerfully  exposed.    To  coavincc  such  persons,  that  this  *****  *'>«^  «ni»- 

^  J       ^  r  -^  aioM  altered  the 

line  of  conduct  was  strictly  patriotic,  we  have  only  to  as-,  seme  of  the 

remainder,  and 

sure  them,  that  in  so  doing,  he  was  walking  in  the  foot-  that  the  Tan* 
steps  of  that  **  Venerable  Veteran,"  whose  •♦Creed  is  the 
criterion  of  excellence,"  {see  No.  195.)  and  whO|  in  an 

S  s  4  ^cle 
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1832.  artide  of  that  creed>  has  lud  it  dowo  a«  a  mtouBi,  that 
*^  we  must,  in  fighting  the  enemy,  not  reject  the  use  of 
even  despicable  and  detestable  men/'  Cobbell,  v.  32. 
p.  82.  The  libel  as  set  forth  in  the  declaration  Qmitt^d 
the  words  ^{see  Na  lf)5.,y'  and  the  words  ^^  CabbeU^ 
y.  32.  p.  82."  The  Lord  Chief  Justice  was  of  <^iDioii» 
that  this  was  a  fatal  variance,  and  the  plmQtiff  wnj^ 
noomited.    And  now, 

Oemnan  moved  for  a  new  trial.  The  ominskm  does, 
not  aker  the  sense,  for  the  defendant  asserts  the  tibdloas 
matter  respecting  the  plaintiff;  and  the  refisrebces  do 
not  alter  that :  they  only  shew  that  the  defendant  in 
qpeaking  of  the  plaintiff,  has  adopted  the  language'  of 
another,  person.  :  If  ao,  Tabart  v.  Tipper  (a)  is  an  au- 
thority to  shew,  that  the  omission  of  that  which  does 
not  alter  the  sense  of  the  remainder  is  not  fatal.  He 
idso  referred  to  Bell  v.  Byrne,  {b) 


Abbott  C.  J.    I  thought  at  the  trial,  and  I  am  still 

of  die  same  opinion^  that  this  was  a  fatal  variance  ipfs*- . 

much  as  the  meaning  of  the  paragraph  given  in  evidence 

materially  differs  from  that  set  out  in  the  declaration. 

^Readingf  the  declaration,  I  should  understand  this  Iftel 

Bsmeanlng,  thai  the  defendant  had  himself  made;^he 

^  aastrtioDs  there  stated    respectu^  the  plaintiff  .  But 

jwImb  the  Ubel  itself  is  produced,  and  I  find  &om  dbo 

/xefimnoe'  there  contained,  thaft.it  is  a  paragraph  jIh' 

, tended >o'«ii^)Qse  the  ciinduot>  not  of  the.  plaintiff^  buti 

'  of  ,|k(r.  CobbetU  it  then  turns^  out, .  that  in  truth  tliese 

Ittiertibtis  9,tt  qicde  respecting  the  nlciintiff,  not  br the 

4efeiidaiiti  but  by  Mr.  CobbelU    The  meaning,  thercibrej 

(d)  1  Caw^p.  A''.P.  C.  S55.  {b)  13  East,' 554. 

^  of 


•*    I 


■.\.  ••■*<(  • « 
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of  tbertwo  paragraphs  is  dltteteaX^  md  the  hcttsuit'ii^      lAt^ 

»    -         '    .  .  >  p       I  .  •         .  I     . ...  ,. 

.  ■.         -  ■  •        .     ■         ■    -  % 

BAtUY  J.    ^e  case  of  Tahart  t.  Tipper  esUblidfic^ a< 
that  a'lntere  oitiisdion  in  setting  out  part  of  ^  libci  Is  not' 
faM^  tiiiles^  the  senae  of  that  which  is  set  out  is  therl»by  ^ 
varied^   Hens  there  are  two  omissions,  and  the  aeiiseir 
thereby  altered.     For  that  which  appearsby  thd;dedar«^ 
ation  to  be  the  defendant's  observation,  turns  out  when 
the*  bmissiows  are  supplied  to  be  the  assertion  of  Mr. 
CbMri^  respecting  the  plaintiff:   and  that  accordiog  to. 
AS  Y«  JS^yrn^  is  a  fatal  variance.  ?  r^ /' 


HesJloyD  J.  concurred.  .   ■.■  :.  .\U ;  ;< 

Rule  reiiised^(o):/. 


(a)  But  J.  was  abfcnt  at  Chamben. 


-'It 


FiiE^GMAK  and  Another  against  l%e  East  iNDkAJf^t^rtfay, 

^  April  27Ui. 


Company. 


nPRQVEE  for  fortytwo  chests  of  indigo^  Pi«l,j^*;i^*«»pttunof 
•  geborallssue.  At  the  trials  beferia  .iiM^^^^C«j4i:rfi(£futiiority  to  tdl 
the  •  £ittitlgs  after  last  Hilary  teroi»  me  vdibwuig:  jafHurqpt  m  caMs  of 
peated  to^  be  die  facts  of  the  case ;  Tbe:goods  in'qxmtf^tj ;  and  thcio. 
tiw,  wjiicji  were  the  praj^rty  ol  ^^  ^pJMtliS^  ^^ 
shipped:  BtCqiato,  on  board  the  Ccrfi*r«i%L%jfi>^6l^^ 

,.  ■{«:  'K  I'        .'•    f(     'v'-'  \'/^    "^'IV^   I  wai  wreckad off 

the  CajK  of  Good  Hope  i  and  soine  incHgo,  wBich  was  pin  'otf!be"affgoii  was  laTod,  and 

th«.4am^«vM.t)ieit!flQk|by  public  mnjodoa^  by  th^.f^y^'^fi  c^.fftft  f38H!"'  *<^S  ^xniS 
fide  according;  to  the  best  of  his  jiufarment  for  the  Ibeneot  or  all  peraooi  concerntd ;  but  the 
jury  foQiidtbst  tfaere  vas^aabflplute.nasti^isity  klf^'ih^^pjj  Iffjdj^^li^jfl^e  purchaser  at 
sudi  sale  acquired  no  title,  and  the  iodigo  having  been  aeat  lo  tSk  oountry,  the  origiiial 
owqers  were  b^d  entitled  to  recover  its  Talu9*.  , . 


•  ' 
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1822,  the  vessel  was  wrecked  off  the  Cape  of  Good  Hope^  and 
"""""^  the  greater  part  of  the  cargo  was  lost;  252  chests  of 
agamti  indigo,  however,  were  saved ;  and  it  did  not  appear 
»iA  Gonpuij.  that  any  of  them  was  materially  damaged.  The  forty- 
two  chests^  which  were  the  subject  of  the  present  actioxi, 
were  perfectly  sound  when  tliey  arrived  in  EnglaruL 
The  indigo  was  sold  by  public  auction  at  the  Cape  of 
Good  Hope^  being  advertised  as  part  of  the  cargo  of  the 
Cerberusy  by  order  of  the  captain,  who  acted  bona 
fide  according  to  the  best  of  his  judgment,  and  with  a 
view  to  the  benefit  of  all  parties  concerned.  The  ven- 
dees afterwards  shipped  the  same  to  England^  and  they 
were  deposited  in  the  warehouses  of  the  East  India- 
Company.  The  action  was  brought  to  try  the  right  to 
the  property,  the  purchasers  having  indemnified  the 
present  defendants.  The  Lord  Chief  Justice  was  of 
opinion,  that  th«  captain  of  a  ship  w$ts  pot  justified  ib 
selling  any  part  of  his  cargo,  except  in  case  of  absolute 
necessity;  and  he  left  it  to  the  jury  to  say,  whether, 
under  the  circumstances,  there  was  such  a  necessity.  A 
verdict  having  been  found  for  the  plaintiffs, 

T/ie  Solicitor-General  now  moved  for  a  new  trial,  and 
contended,  first,  that  the  captain,  under  the  circumr 
stances,  l)ad  authority  to  sell  the  cargo ;  and,  secondly, 
that  the  sale  having  been  in  market  overt,  the  property 
was  thereby  transferred  to  the  vendee.  It  must  be  ad- 
mitted that,  though  the  captain  is  not  the  agent  of  the  ' 
owners  of  the  cargo,  and  that  be  is  to  be  considered,  as" 
to  them,  a  mere  depositary  and  common  carrier ;  yet,' 
under  special  circumstances,  the  character  of  agent  and 
supercargo  is  forced  upon  him  by  the  general  policy  erf* 
the  Jaw.     The  law  is  so  laid  down  by  Lord  Stawell  in 

the 
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the  case  of  the  Graliiudine,  (a)  That  learned  Judge  there        1 822. 
states  that,  "  in  some  cases,  the  captain  must  exercise  the       — 
discretion  of  an  authorized  agent  over  the  cargo,  as        ttgevut 
well  iu  the  prosecution  of  the  voyage  at  sea,  and  in  in-   dia  Camfnj, 
termediate  ports  into  which  he  may  be  compelled  to 
enter ;"  and  then  he  mentions,  as  instances  in  the  pro- 
secution of  the  voyage,  the  case  of  throwing  parts  of  the 
cargo  overboard  at  sea,  Qiid  of  ransom  by  the  general 
maritime  law;  and  afterwards  he  puts  an  instance,  in 
which  the  master,  while  in  an  intermediate  port,  has  the 
same  authority  forced  upon  him.     The  case  put  is  that 
of  a  ship  driven  into  port  with  a  perishable  cargo,  where 
the  master  can  hold  no  correspondence  with  the  pro- 
prietor, and  the  vessel  is  unable  to  proceed,  or  requires 
repairs  to  enable  her  to  proceed  in  time.     The  learned 
Judge   says,   "  In  such   emergencies    the  authority  of 
agent  is  necessarily  devolved  upon  him,  unless  it  could 
be  supposed  to  be  the  policy  of  the  law  that  the  cargo 
should  be  left  to  perish  without  care.     What  must  be 
done?    He  must,  in  such  case,  exercise  his  judgment, 
whether  it  would  be  better  tP  tranship  the  cargo,  if  he 
has  the  means,  or  to  sell  it.     It  is  admitted  in  argu- 
ment, that  he  is  not  absolutely  bound  to  tranship ;  he 
may  not  have  the  means  of  transhipment ;  but  even  if 
he  has,  he  may  act  for  the  best  in  deciding  to  sell ;  if  be 
acts  unwisely  in  that  decision,  still  the Jbreign  purchase?^ 
"will  be  safe  unda'  his  acts :  if  he  had  pot  the  means  of 
transhipping,  he  is  under  an  obligation  to  sell,  unless  it 
can  be  said  that  he  is  under  an  obligation  to  let  it 
perish."     Now,  in  this  case,  the  ship  was  totally  lost. 
It  appeared  at  the  trial,  that,  at  the  time  when  the  sale 
took  place,  there  was  no  other  vessel  at  the  Cape  of 

(a)  3  Rob,  Adm,  Hep,  258. 

Good 
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1822.  Good  Hope,  in  which  that  part  of  the  cargo  which' was 
~  ^  .  saved  could  be  transmitted  to  England.  '  It  is  true,  that 
omai^t  i  vessels  in  their  way  to  England  were^expected,  and  ar- 
ui'tSiiatpt^aj.  rived  within  a  few  weeks.  At  all  events^  it  was  lor  the 
captain  to  exercise  his  judgment,  bond  fide^  whether  it 
was  better  to  tranship  or  to  sell.  It  is  admitted,  that  he 
did  in  this  case  act  honestly;  and,  according  to  the  law 
as  laid  down  by  Lord  Stowellj  a  foreign  purdiaser  has 
a  good  title  to  the  property.  In  the  case  of  BjM  v. 
Darby  (a),  the  Court  ot  K»  B.  were  of  opinioni  that  the 
captain  has  no  right  to  sell  a  ship  reported,  upon  sur- 
vey, not  to  be  seaworthy,  if  he  could  have  repiured  it, 
tEhA  continued  the  voyage.  Indeed,  if  a  captidn  is. not 
at  liberty,  under  any  circumstances,  to  sdl  the  cargo, 
it  will  be  impossible  to  find  purchasers  for  cargoes  in 
case  of  wreck.  How  can  the  purchaser  learn  whether 
the  captam.has  any  special  authority  to  sdl  the  cargo? 
The  true  question,  thei*efore^  which  should  have  been 
left  to  the  jury,  was,  whether,  in  this  case,  the  captain 
had  acted  bona  fide  according  to  the  best  of  his  judg- 
ment, in  making  the  sale.  But,  secondly,  this  was  a  s^e 
in  market  overt;  and  by  the  law  of  Holland^  which 
prevails  at  the  Cope  (^  Good  HopCf  such  a  sale  transfisrs 
ihe  property  to  a  vendee;  and  for  this  be  cited  Van 
Leeutten^s  Commentaries  on  ihe  Soman  Dutch  i^^w^ 
p.400. 

'  ■  * . . ' 

Abbott  C  J.    The  case  of  the  GraUiudine^  wjbjch 

'  has  been  cited,  was  one  where  there  was  an  hypc^lhe- 

isatioft  of  the  cargo  by  the  master,  for  the,  puipoae-of 

eMbling  the  ship  to  go  on  with  her  voyage.     But  h^re 

'  Iftie  case  wad  quite  diffisrenty  for  the  vessel  haying.. h^n 

inrrec^^  thd  <^jeot  of  the  voyage  was  .  wtirdly  i^.  an 

(o)  lOJ^aH,  lis. 

wd; 
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end;   and,   under  these  circumstances,  a  sale  of  the        1823. 
cai^  or  any  part  of  it  by  the  master,  could  confer  no      ^^ 
title  on  the  purchaser,  unless  there  was  an  apparent  ne-     \  9tP^ 
cessity  for  such  sale.     That  question  I  left  to  the  juiy,   91^'^ '   " 
and  they  were  clearly  of  opinion,  that  there  was,  in  this 
case,  no  such  apparent  necessity.    I  also  told  them,  that 
if  the  master  was  not  authorised  to  sell,  the  purchaser 
could  not  acquire  any  title,  unless  by  a  sale  in  market 
overt,  and  thai  only  where  he  was  not  acquainted  with 
the  circumstances  under  which  the  sale  was  mad^;  bat, 
vpon  the  evidence  in  this  case,  it  appeared  that  he  was 
Tully  acquainted  with  them.     If  I  was  wrong  in  so  leav- 
ing the  case  to  the  jury,  there  ought  to  be  a  rule  granted. 
Bat  I  am  still  of  the  same  opinion. 

Batley  J.     I  think  the  case  was  properly  lefl  to  the 
jtnry,  and  that  there  ought  to  be  no  rule  granted.     Tjbe 
case  depends  on  the  extent  of  the  authority  which  the 
master  has  over  the  cargo.     It  is  a  question  of  consider- 
able importance,  but,  as  it  seems  to  me,  not  of  any  ^eat 
-'  difficulty.     The  master  has  a  clear  rights  by  the  g»ier,al 
'"  marine  law,  to  hj^thecate  either  ship  or  cargo^  for  the 
purpose  of  continuing  the  voyage ;  but  beyond  that,  he 
'  has  no  power,  except  in  a  cose  of  absolute  necesoty. 
There  may  be,  indeed,  cases  in  which  hypothecation 
would  be  useless  and  absurd.     Suppose  the  ship  w«|re 
wrecked,  and  her  materials  alone  were  saved ;  or  that 
^tl^  cargo  was  saved,  being  perishable,  aiid  th^re  were  no 
Itieaiid  of  transhipment ;  in  such  cases,  all absolQiendoes* 
•-'flty  for  $ale  would  exist,  and  thereby  the  master?  wi^nld 
'  hi  fereed  to  become  the  agent  of  the  owners  for  thcjfqr- 
^ds^  of  sale;  but  otherwise  he  would  only  poisiif^^t^e 
j^t  of  hypothecation.  The  rule  laid  down  by  JSo^.CL^tf 

in 
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have  sucli  an  authorit}',  are  where  there  is  an  absolute  1  822. 

necessity  for  it,  as  in  the  case  of  a  wreck,  without  power  — 

of  transhipment,  or  where  it  becomes  necessary  to  sell  agp^u 

Tbc  EiAsr  Im- 

part  of  the  cargo,  for  the  purpose  of  enabling  him  to  dia  CompiDj. 
prosecute  the  voyage. 


Best  J«  A  carrier  by  sea  and  a  carrier  by  land  stand 
precisely  in  the  same  relation  to  the  owner  of  the  goods 
that  are  to  be  carried.  Their  duty  is,  to  convey  the 
goodi  to  the  place  of  their  destination,  and  their  au- 
thority, with  respect  to  the  goods,  is  such  only  as  is  ne- 
cessary  for  the  performance  of  this  duty.  In  a  sca^ 
voyage  difficulties  often  occur,  from  which  journies  by 
land  are  exempt.  The  authority  of  the  master  of  a 
vessel  must  increase,  in  proportion  to  the  difficulties  that 
hf}  has  to  encounter.  If  a  storm  or  an  accident  disables 
the  ship  from  proceeding  on  her  'voyage,  and  the  master 
finds  himself  in  a  country  where  money  can  only  be  pro- 
cured to  pay  for  her  repairs,  by  sale  of  part  of  the 
cargo,  the  necessity  of  his  crew,  as  Lord  Slowell  has 
expressed  it  in  the  Gratitudine^  forces  upon  him  an  au- 
thority to  sell.  So,  if  the  ship  be  incapable  of  repair  in 
a  foreign  port,  and  the  cargo  be  perishable,  or  no  place 
can  be  got  to  secure  it  in,  although  the  voyage  be  at  an 
end,  it  would  be  better  for  the  owner  of  the  cargo  that 
it  should  be  sold  than  left  to  perish,  and  the  master 
might  in  such  case  sell  the  whole.  The  purchaser, 
knowing  th^t  necessity  alone  can  justify  the  sale,  aYid 
give  him  a  title  to  what  he  purchases,  will  assure  him- 
self that  there  is  a  real  necessity  for  the  sale  before  he 
makes  the  purchase ;  and  caution  on  his  part  will  pre- 
vent (what  has  too  frequently  happened)  the  fraudulent 
sales  of  ships  and  cargoes  in  foreign  ports.     One  of  the 

principal 
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18S2. 

I    . 
','!■•■-  . .  • 

WiNH  against  hiGiLBYf  Bait,  and  Hauxwbll.   5S«sfei/ 


under 


AprU 

TRESPASS  for   breaking  and   entering  plaintiff's  A  iheriff  bM 

nouse,  and  taking  his  fixturesi  goods^  and  chattels,  a  i.  a.  to  mu 
Justification  under  a  writ  of  fi.  &•  directed  to  the  de->  mm  ikmim  in 
fifndant,  TngUhf^  as  sheriff  of  the  county,  under  which  chuattd  b  th« 
the  defendant,  HatMoeU,  his  bailiff,  peaceably  entered  J^ll^l^fl^ 
theypremises,  md  seized,  &c,     Replic^ation  de  injuria,  ]J^^*^^ 
&C0    At  the  trial  at  the  last  assizes  for  Yorkshire^  be- 
fore Cross  Seijt.,  the  only  question  was,  whether  the 
defimdants  were  justified  in  seizing,  under  theexecutioh| 
some  fixtures,  consisting  of  set  pots,  ovens,  and  rang^ 
It  iqppeared  that  the  house  where   these  were  fixed 
was  bmlt  on   the    plaintifi^s  own  fireehold,    and  the 
learned  Serjeant  was  of  opinion,  that  under  these  cir- 
cumttances  they  were  not  seizable  by  the  sheriff  under 
an  execution.    The  plaintiff  accordingly  had  a  verdict. 
And,  BOW, 

LiUfedate  moved  to  enter  a  verdict  for  the  defendants* 
In  PoM%  case  (a),  it  was  held  that  the  sheriff,  mij^t 
take  in  execution  vats,  coppers,  &c.  which  had  bem 
put  up  by  a  soap-boiler  in  order  to  carry  on  his  trade.; 
and  whatever  the  tenant,  as  between  himself  and  the 
landlord  may  remove,  the  sheriff  may  seize.  He  re- 
ferr^  also  to  Elwes  v.  Maw  (&),  and  Ex  parte  Qfikuy.  {c) 

Per  Ctartam.  The  verdict  is  right,  for  these  were 
fixtures  which  would  go  to  the  heir,  and  not  to  the 

(a)  1  SoUc,  568.  (6)  S  Ead,  58.  (c;)  1  Mt.  411. 

V0L.V.  Tt  executor, 


Htniemtm. 


•    .        (a)  I  TaunU  202, 
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gectment  could  not  be  maintained.    The  learned  Judge  !§#!. 

was  of  opinion  that  the  defendant's  husband  having  jy^TdoD, 

been  admitted  under  Sir  E*  Nepean^  she  could  not  be  ^^^|^ 

allowed  to  dl0pdt«  the  Idf d'i  fkk«    Tbif  kssor  of  the  BvwftM 
plainti£^  therefore^  had  a  verdict    And  now, 

Addni  moved  lor  a  ilew  tlldl,  6iid  d6nt^di^  ttiat  the 
tid^  6f  ftie  dl^retidant  r^ly  depended  on  the  sufrencter 
litid  admlsdon  In  1794,  Ahd  that  At  tfdAifi^ioti  16  1908 
#^  only  In  ihe  rMxire  of  ^  att6ffllii^f,  in  i^hith  casi^ 
tixfttdlng  to  ^eri  v.  Pitchet  (a)^  th^  tehahi  may  s(itl 
dilate  th6  landldrd's  tifl^.  Hid  fldt  fiff  a^ittafi^  by 
{be  lord  !tf  in€f ely  lAinktenid,  Und  fatf  !fttefe§i  passes 
from  hitif  to  the  tenant  M(tiv  <fa^  efln  tib^  d^thiifance 
bef  taken  to  estop  th6'  i^baiii  firMU  dkr^thig  £ti^  Idf^l 

J^r  CW&^  The  MSi^tM  w«  jf^opirtiy  r^itiei. 
When  the  pftfty  tindet  whcftn  th6  A^Hshdkat  tAaia4  &tU 
wad  ifdtiifttedi  in  180#,  tr<Sf  Ad  iklty,  iM  a<!bid^l6^(^ 
himself  tenant  to  Sir  E»  Nepean,  and  she  cannot  ti6^  tH 
permitted  to  dispute  his  title  to  the  manor.  It  is  not 
mi^sted  that  the  legal  estatef  hitf  betih  lAMMA  sbce 
1S08.  In  the  cMe  referred  tor,  the  teMaiilt,  ikihHftiiti6(H 
ifig  attoftiment,  is*  allowed  ib  M  up  Ate  jMT  f^i,  ip^ltetd 
it  appears  that  he  k  e6K>perat}ng  wItH  thattHrUiA^ 
Mm.  Bfxt  hefe  the  defendant  ehiiM  td^H  itp  Ae  (Kltf 
ef  ^  penem  whese  iteme  the  plahitff  would  Mhre^  bc$£tf 
etf^led  td  trte  iif  the  ejeetmieirt. 


Tt  2 
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make  livery,  because  it  is  neither  by  the  four  or  three        182S. 

jointly,  nor  any  of  them  severally."     Here,  the  power  i^         

to  fifteen  jointly  or  severally,  and  it  is  neither  executed        agmtut 
by  the  whole  jointly,  nor  by  one  of  them  severally.  The 
latter  words,    *^  or  any  of  them,''  only  apply  to  the 
persons  who  are  to  exercise  the  discretion,   but  th^y 
have  no  referent  to  the  authority  itself. 

Abbott   C.  X     The  law  undoubtedly  is  as  stated  by 
Mr.  Williamsj  but  we  are  not  disposed  to  extend  the 
rule  further.     Whenever  a  case  exactly  similar  to  those 
cited  shall  occur,  the  Court  will  feel  itself  bound  by 
them.     But  in  this  case  we  ought  to  look  at  the  whole 
instrument :  and  if  we  do  so,  there  is  no  doubt  what  the 
meaning  of  it  is.     Here,  a  power   is  given  to  fifteen 
persons  jointly  and  severally  to  execute  such  poUcie3  as 
they  or  any  of  them   shall  jointly  or   severally  think 
proper.    The  true  construction  of  this  is,  as  it  seems  to 
me,  that  the  power  is  given  to  all  or  any  of  them  to 
sign  such  policies,  as  all  or  any  of  them  should  think 
proper.     The  argument  is,  that  the  latter  words  only 
apply  to  the  persons  who  are  to  exercise  the  discretion. 
That  would  have  been  quite  correct,  if  those  had  been 
different  from  the  persons   entrusted  with   the  power. 
But  they  are  the  same;  these  latter  words,  therefore^ 
controul  the  meaning  of  the  former,  and  the  verdict 
is  rightt 

Rul^  irefused^ 
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■  * 

the  defendant,  with  liberty  to  the  plaintiff  to  move  to        1822*. 
enter  a  verdict  with  nominal  damages.  rI^^ 

mgaintt 

GEirflTHS. 

Campbell  now  moved  accordingly,  and  contended,  that 
the  issue  was  proved  by  the  fact  of  the  plaintiff's  hav- 
ing demanded  the  larger  sum,  and  that  the  maxim  omne 
majiur  Gontinet  in  se  minus  applied.  In  JVud^n  case  (a)  it 
was  resolved,  that  if  a  man  ta&ders  mofe  than  he  iught 
to  pay,  it  is  good,  for  the  other  ought  to  accept  so  much 
of  it  as  is  du«  to  him.  Douglas  v.  Pairick  is  an  au« 
thofity  to  the  same  effect  Now,  in  this  respect  (5),  Ikene 
is  no  distinction  between  a  demand  md  a  tender.  The 
aom  of  4L  75.  GcL  tendered,  and  alleged  to  have  hemi 
previously  demanded,  must  be  taken  to  \m  part  of  the 
lOL  4j.  for  which  the  bill  was  givco ;  and  the  whole  of 
the  larger  sum  having  been  previously  demanded,  eaek. 
and  every  part  of  it  was  demanded,  and  therefiora  ther» 
had  been  a  prior  demand  of  the  said  sum  of  42.  Is.  6iL 

Per  Cunanu  The  issue  is  on  the  specific  fact,  whether 
the  plaintiff  did  or  did  not,  before  the  tender  of 
4jL  7s.  6d.f  demand  that  very  sum  of  the  dffefid«it> 
The  pi0of  is,  that  he  demanded  KM.  4a.  That  proef 
does  not  support  the  issue.  If  the  smaller  wauk  oniy 
had  been  demanded^  the  defi^dant  might  have  puid  it. 
He  did,  in  faot,  pay  1L  on  the  following  day« 

Rule  renised* 


(a)  5  119.115.  a.  (»)  9  7.  JB.  698. 

(«)  Sm  Slpybe^  v.  Midt,  1  Camph»  ISl. 
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delivery  on  board  the  ship  under  the  above  circam«        1822. 
stances,  and  that  it  was  the  duty  of  the  defendant  to         _ 
have  signed  the  receipt  tendered  to  him,  and  not  to        ogainti 
have  signed  the  bills  of  lading  until  that  receipt  had 
been  handed  over  by  the  plaintiff  to  E.  and  &,  and  by 
the  latter  to  him.     The  plaintiff  accordingly  had  a 
verdict.    And  nawi 

Qumey  moved  for  a  new  trial.  The  contract  speaks 
of  the  goods  being  delivered  free  on  board,  which  shows 
tlmt  the  ship  must  be  considered  as  the  warehouse  of 
E*  and  &,  and  that  the  transitus  was  at  an  end  by  the 
delivery  there.  Here,  too,  a  bill  for  the  amount  was 
drawn  by  the  plaintiff,  and  the  invoice  of  the  goods 
delivered  on  the  2d  of  August.  At  that  time,  therefore^ 
the  transitus  was  at  all  events  at  an  end.  Here^  too, 
JS.  and  &  are  the  consignors  of  the  goods.  In  Craven 
V.  Byder  (a),  the  master  had  signed  a  receipt  when  the 
goods  were  put  on  board.  Here  he  did  not  do  so^  and 
though  he  ought  to  have  done  so,  perhaps  on  the  SOth 
of  Jiify,  the  plaintiff's  conduct  on  the  2d  of  August 
was  a  wuver  of  it.  That  case  is,  therefore^  distinguisbablQ 
materially  from  the  present. 

Abbott  C.  J.  If  the  delivery  on  board  the  vessel  to 
£.  and  S.  had  ever  been  completed,  the  transitus  would 
have  been  at  an  end.  But  when  it  was  made  at  Brst, 
it  was  accompanied  by  the  demand  of  a  receipt  from 
the  mate  who  represented  the  defendant  Now,  it  was 
important  for  the  plaintiff  to  have  that  receipt,  for  so 
long  as  he  retained  possession  of  it^  he  was  enabled  to 

(a)  2  U€trth.  127,    6  TinmiASS.  I3.a    ', 

interpose 
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iodii^tadi  tbfi  said  pUintiflT,  for  wilful  and  corrupt  pdr-       ig«i2. 
jurjFf  4(0.    Flea,  general  issue.    At  the  trial,  at  the  last 
GuildhaU  sittings,  before  Abboit  C.  J.,  the  plaintiff  ob- 
tained a  verdipt,  damages  150/.     And  now, 

Plati  moved  to  arrest  the  judgment.  Both  counts 
are  defective.  By  the  first  it  appears,  that  the  alleged 
perjury  was  committed  coram  non  judice ;  for  the  writ 
of  enquiry  was  issued  out  of  the  King's  Bench,  and 
made  returnable  in  the  Common  Pleas.  The  Secondary 
had,  therefore,  no  jurisdiction  to  administer  the  oath. 
The  second  count  is  too  general.  The  indictment  must 
be  set  out,  and  here  it  is  only  stated,  that  the  defendant 
maliciously  Indicted  the  plaintiiBP  fbr  wilful  and  corrupt 
perjury.  In  Com*  Dig.  tit.  Action  on  the  case  Jbr  a  eon^ 
spiract^^  C.  4*,  it  is  laid  down,  that  the  declaration  must 
shew  a  good  indictment,  otherwise  he  cannot  be  law- 
fully acquitted  ;  and  Sherington  v.  Ward  [a)  is  also  in 
point  It  would  be  bad  to  say,  that  the  defendant 
maliciously  indicted  the  plaintiff  for  felony  i  for,  by 
8||oh  a  general  statement,  the  defendant  cannot  know 
what  tb^  charge  against  him  is. 

JVr  Curiam,  There  may  be  a  distinction  betweoi  the 
cases  put  of  felony  and  perjury  |  the  former  may  em^ 
brace  a  variety  of  charges,  but  perjury  is  one  distinct 
species  of  crime.  But,  at  all  events,  this  count  ia  suffi- 
cient afiev  verdict  As  to  the  first  count,  that  is  also 
good ;  fov  we  are  of  opinion,  that,  where  a  man  ma** 
lieiously  prefers  an  indictment  against  another  ibr  a 
cmmgj  be  is  liable  to  an  aaiop  for  it,  although  tbe  jiiv 
dietment  be  defective ;  for,  in  either  ease^  whether  the 

M  Cr9.  mth  7S»i 

ittdictnieiit 
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stock  of  cattle,  and  all  and  every  his  implements  of       1822* 

huibandry  ware,  whatsoever  and  wheresoever  unto  him      •■"'^" 

C1.ATT0X 

bdonging,  together  with  all  the  money  he  might  hap«       amut 

Xiowx* 

pen  to  have  by  him,  or  out  upon  interest,  and  book- 
debts,  and  wearing  apparel,  together  with  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate 
whatsoever  and  wheresoever  unto  him  belonging  in  the 
kingdom  of  Oreat  Britaiity  or  elsewhere,  he  gave  and 
devised  the  same  unto  his  two  grandsons,  William  Ckn^ 
tofij  David  Show  Clayton,  and  his  grand-daughter, 
^Elizabeth  Clayton,  their  several  respective  heirs  and  as- 
signs for  ever,  upon  trust  nevertheless,  and  to  and  for 
the  several  uses,  intents,  and  purposes  thereinafter 
expressed  concerning  the  same;  and  then  the  will 
proceeded  with  these  words :  '^  and  upon  trust  that  my 
trustees,  or  the  survivors  of  them^  their  heirsy  or 
assigns,  shall,  immediately  after  my  decease,  take  an 
inventory  of  all  my  household  goods  and  fiimiture, 
stock  of  cattle,  hay,  corn,  and  husbandry  ware,  together 
with  all  the  money  I  may  have  by  me,  or  out  upon 
interest,  at  the  time  of  my  decease,  together  with  my 
bodc-debts,  and  all  other  my  personal  estate  whatso- 
ever, and  pay  out  of  the  same  all  my  just  debts,  funeral 
expenses,  the  probate  of  this  my  will,  and  all  other 
unavoidable  charges  concerning  the  same,  and  all 
upon  trust  that  my  trustees,  or  the  survivor  of  them, 
their  heirs  or  assigns,  shall  pay  unto  my  daughter-in- 
law,  Catherine  Clayton,  the  mother  of  my  trustees, 
yearly  and  every  year  during  the  time  and  term  of  her 
natural  life,  all  the  interest  that  may  arise  and  become 
due  of  and  from  the  sum  of  50QL,  which  I  have  now 
downf  upon  interest  upon  the  turnpike-road  from  London 
through  Buxton  to  Manchester  s  And  also  upon  trusty 

that 
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WSUam  ClaytoTh  David  Shaw  CU^Um^  and  Elizaheth       \M%. 
Claiftonj  the  plaintifiPs,  entered  into,  and  still  are  in        "'" 

Clattok 

ponessioD   of  the  said  one  undivided  eighth  part  of       ^giAut 

the  messuages  or  tenements  and  dose  of  land  situate 

at  Houghton  and  Denton^  in  the  county  of  Lancaster^ 

and  known  by  the  name  of  the  Broom  Stair  estate 

and  all  the  estates  therein  devised.     Catherine  CUofton^ 

the  daughter-in-law  of  the  testator^  is  still  living.     WU- 

liam  CU^ton  was,  at  the  death  of  the  testator,  his  beir 

at  law,  and  is  still  living.     The  question  for  the  opinion 

of  the  Court  was,  what  estate  or  interest  William  Cky 

iofif  David  Shaw  Clayton^   and  Betty  Clayton^    took 

or  were  entitled  to  under  the  said  will  of  the  testator 

William  ClayUmy  in   one-eighth  part  or  share  of  the 

messuage  or  tenement    and  closes  of  land  situate   at 

Houghton  and  Denton^  in  the  county  of  LaneasteTf  and 

known  by  the  name  of  the  Broom  Staire  state.      This 

case  was  argued  in  last  term  by 

Sugden^  for  the  plainti£b.  In  this  case  the  plaintifib 
took  a  fee  simple  in  the  8th  share  of  the  Broom  Stair 
estate.  This  was  a  devise  of  both  real  and  personal 
property,  whatsoever  and  wheresoever,  to  be  equally 
divided  between  his  grandchildren,  share  and  share 
alike  for  ever.  These  words  are  sufficient  to  carry  a 
fee,  and  admit  of  no  doubt.  But  then  follow  the  gifts 
over,  viz.  that  in  case  any  of  his  grandchildren  die  and 
leave  no  children,  then  the  share  of  such  grandchild 
should  be  equally  divided  amongst  the  surviving  brothers 
or  sister,  share  and  share  alike,  and  in  case  they  died, 
leaving  children,  then  the  share  to  be  divided  amongst 
those  children,  share  and  share  alike.  He  seems, 
therefore^  to  have  contemplated  the  estate^  going  over 

in 
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ber  {a\  are  also  authorities  in  point.     There  the  courts       1822. 
have  held  in  furtherance  of  the  intention  of  the  testators,      ^ 

CtATTOX 

that  the  devises  over  were  good  by  way  of  executory  tm^ifui 
devise.  Here  too»  the  first  devise  is  not  to  take  place 
till  after  the  death  of  Catherine  Clayton.  The  testator 
might  therefore  mean,  that  the  devise  over  should  be  in 
case  any  of  his  children  should  die^  leaving  no  issue  at 
the  time  of  the  death  of  Catherine  Clayton.  In  that 
case,  the  limitations  over  would  be  good  by  way  of 
executory  devise.  But,  whether  this  be  so  or  not,  in 
dither  case^  the  plaintiffs  cannot  make  a  good  title  to 
the  estate. 

Sugden  in  reply.  The  cases  cited  are  not  applicable 
to  the  present.  In  all  of  them,  the  question  was, 
whether  the  devise  over  was  so  tied  down  to  a  particular 
event  and  particular  period,  as  to  make  the  limitation 
over,  good  as  an  executory  devise,  or  whether  the  devise 
over  was  general,  and  so  cut  down  the  prior  estate  in 
fee  into  an  estate  tail.  But  here  it  is  very  different, 
in  the  case  of  an  executory  devise,  the  fee  is  left 
to  the  first  devisee  except  in  one  particular  event. 
Here,  it  is  to  go  over  in  all  possible  contingencies. 
Unless,  therefore,  the  first  devise  be  of  an  estate  for  lifi^ 
nothing  can  be  made  of  the  will.  If  then  it  be  once  ad- 
mitted, that  by  the  first  devise,  if  alone,  a  fee  would  pass, 
there  is  an  end  of  the  case.  As  to  the  devise  to  Ca^ 
therine  Clayton^  it  is  only  of  an  annuity  arising  out  of  a 
particular  sum  of  money  secured  on  a  particular  road. 
It  is  impossible  that  the  beneficial  interest  as  to  the 
other  property,  could  be 'intended  to  be  postponed  till 

{a)  is.iA.ni, 
Vou  V4  U  u  her 
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be  a  petition,  addressed  to  Lord  Palmerston^  the  secrer  1822, 
tary  at  war,  inclosing  two  bills  of  exchange,  drawn  by 
one  Wright  upon  the  plaintiff,  by  the  description  of  jwmimI 
W.  Fairman,  No.  6.  Stirrey-streett  Strand^  payable  thr^ 
months  after  date  to  the  drawer's  order^  &nd  by  plaintiff 
accepted,  payable  at  Austen^  Maundy  and  Co.'s,  and  ia- 
closing  a  certain  writing  annexed  to  the  copy  of  the  bill: 
<*  Answer  at  Austen^  Maundy  and  Co.'s ;  left  no  orders 
about  the  bill.  Answer  at  No.  G.  Surrey-street^  that  W.  ^. 
Fairman  did  not  reside  there,  and  that  there  were  np 
orders  to  pay  the  bills."  The  declaration  then  set  out 
the  libel,  which  was  as  follows:  <^  Your  petitioner 
solicits  your  lordship's  well-known  justice  imd  disr 
position  to  benevolence  to  be  extended  towards  him^ 
by  directing  an  officer  in  his  majesty's  service,  Cap- 
tain  W.  B.  Fairman^  to  discharge  a  debt  which  has 
been  due  to  your  petitioner  above  four  years^  and 
although  frequently  applied  for,  has  never  been  noticed 
by  Captain  Fairman^  but  unjustly  and  unfairly  be  has 
deprived  your  petitioner  of  any  redress,  except  through  . 
your  lordship's  humane  consideration,  by  giving  an 
address,  as  will  appear  by  the  inclosed,  where  he  had 
no  credit,  nor  even  was  known.  Your  petitioner  begs 
most  humbly  to  inclose  copies  of  two  bills  of  exchange, 
one  for  100/.  and  the  other  for  75/.  105.,  which  your 
petitioner  received  in  payment  as  money,  and,  when 
due.  Captain  Fairman  had  given  no  order  to  pay  them, 
either  at  his  agent's  or  at  the  address  of  his  bills,  where 
your  petitioner  was  informed  he  did  not  reside^  nor  did 
they  know  any  thing  about  his  bills.  Since  that  period 
your  petitioner  has  repeatedly  written  to  Captain  Fair^ 
man^  who,  although  he  has  received  the  letters,  has 
Qeve^  noticed  them,  and  has  concealed  himself  from  a 

U  u  2  jutt 
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bona  Me  for  the  purpose  of  obtaining    redress,  and        1822. 
pot  for  the  purpose  of  slandering  the  plaintiff. 


HoLROYD  J.  (a)  I  think  the  direction  given  by  my 
Lord  Chief  Justice  to  the  jury  was  perfectly  right.  In 
the  case  of  Cleaver  v.  Sarraude  (6),  which  was  tried  at 
Yorkj  it  was  expressly  held,  that  no  action  was  main- 
tainable for  matter  contained  in  a  written  communica- 
tion made  bona  fide  to  a  friend,  and  not  for  the  purpose 
of  slandering.  The  two  cases  are  not  exactly  similar. 
The  case  cited  rather  resembles  that  of  a  bad  character, 
given  by  a  master  of  his  servant.  There,  unless  it  be 
maliciously  done,  the  communication  is  considered  pri- 
vileged by  the  occasion  on  which  it  is  made.  So,  in  the 
case  of*  a  confidential  communication  made  between 
friends,  to  prevent  an  injury,  and  not  for  the  purpose 
of  slandering,  the  occasion  justifies  the  act.  If  the  com- 
munication be  made  maliciously,  the  case  would  be 
otherwise;  and  the  falsehood  of  the  facts  stated  mighty 
in  some  cases^  be  evidence  of  malice.  In  the  case  of 
words  spoken  by  a  barrister  (c),  in  a  course  of  a 
cause,  it  may  not  be,  perhaps,  suiHcient  to  allege  and 
shew  even  that  the  words  arc  false  and  malicious,  with- 
out also  alleging  and  shewing  that  they  were  uttered 
without  reasonable  or  probable  cause.  The  truth,  in- 
deed, of  the  facts,  which  form  the  subject-matter  of  the 
slander,  generally  speaking,  can  only  be  given  in  evidence 
when  specially  pleaded;  but  in  that  case  the  speaking  or 
publishing  of  the  blunder  is  not  justified  by  the  mere  occa- 
sion on  which  it  is  spoken  or  published,  but  because  it  ii 

(a)  Baylej;  J.  bad  left  Uie  couf t. 

(6)  CienvtT  V.  Sarraude,  cited  in  1  CampO*  968* 

(c)  See  note  (6)  in  Hoigton  ▼.  ScarteU,  iJU^A,  24S, 

U  tt  3  true. 
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contains  snch  expressions  as  an  angry  man  was  likely  to        1892. 
use,  and  such  as  would  have  rendered  the  letter  a  libel  ■ 

if  it  bad  been  sent  into  general  circulation,  or  to  any  ogdnH 
individual,  without  a  sufficient  cause  to  justify  the  send* 
ing  of  it.  But  the  circumstances  under  which  this  let* 
ter  was  sent  rendered  it  a  privileged  communication.  It 
was  an  application  for  the  redress  of  a  grievance,  made 
to  one  of  the  king^s  ministers,  who,  as  the  defendant 
honestly  thought,  had  authority  to  afford  him  redress. 
And  this  may  be  done  without  hasard  of  an  action  or 
prosecution,  if  the  application  be  made  bonA  fide  with 
a  view  to  obtain  redress  for  some  injury  received,  or  to 
prevent  or  punish  some  public  abuse.  In  the  case  of 
The  King  v.  BayUy  (a),  a  letter  addressed  to  General 
WiUe$  and  the  four  principal  officers  of  the  Guards,  to 
be  by  them  presented  to  the  king,  stating  that  the  pro- 
secutor  had  obtained  from  the  defendant  a  warrant  for 
the  payment  of  money  due  to  him  from  government, 
under  a  promise  of  paying  the  defendant  such  monqr, 
and  that  the  prosecutor  had  received  the  money,  and 
had  not  paid  it  over  to  the  defendant ;  was  held  to  be  no 
libel,  but  a  representation  of  an  injury,  drawn  up  in  a 
proper  way  for  redress.  That  case  is  like  the  present. 
Neither  the  officers  nor  the  king  could  give  the  defend- 
ant direct  assistance  in  receiving  the  money  wrongfully 
withheld.  But  the  king  had  authority  to  dismiss  an 
officer  fi*om  his  service,  and  most  probably  would  dis- 
miss any  one  who  hesitated  to  do  what  honour  and  jus- 
tice required.  In  the  present  case,  there  was,  at  least, 
probable  cause  for  thinking  that  the  secretary  at  war 
would  advise  his  majesty,  that  the  plaintiff  wa9  not 

(a)  Z  Bacon* s  Aifr,  tit,  lAbdf  A.  8. 

Uu  4  worthy 
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1822. 


Hamilton  against  Stow,  •fj^'v- 

^  May  dcL 

nPRESPASS  for  seizing  and  taking  plainU'if's  tele-  An  act  of  pv. 

scope.     Plea,  first,  not  guilty;  secondly,  justifying  inga tonnage 

the  seizure^  as  the  collector  of  the  rates  and  duties  pay-  oomii^intotbo 

able  at  the  harbour  o(  Dover,  in  respect  of  a  duty  of  ^^l^cootain- 

three-pence  per  ton,   payable  by  the  plaintiff  as  the  ^^^^ll^ 

master  of  a  ship  called  The  Lord  Duncan.    Replication,  «»P>oy«*  ^ 

tbpt  the  said  ship,  at  the  time  she  came  into  the  har-  Mrrica :  Held, 

that  a  ▼okI 

hour  of  Doverj  as  in   the  plea  mentioned,  and  from  hired  by  the 


thence  until  at  the  «aid  time,  when,  &c.  was  employed  general  to  carrj 

in  the  service  of  his  majesty.     Rejoinder,  that  the  said  governrnVnt 

ship  was  not  employed  in  the  service  of  his  majesty,  as  ^luTfi^jDwir 

alleged  in  the  replication ;  upon  this  issue  was  joined.  J?  ^^"^  *^' 

The  cause  was  tried  at  the  Kent  summer  assizes,    1820,  ^**'^^  ^ 

permitted  to 

and  the  jury  found  a  special  verdict ;  which  stated  the  carry  iNuaen- 

gi.rs  and  their 

following  facts :    The  vessel  upon  which  the  rate  of  luggage,  and 
3£/.'per  ton  was  demanded,  was  a  packet  called  T/ie  Lord  freight, »  a 
^  Duneany  and  was,  at  the  time  of  the  committing  of  whi^n^eif^ 
the  trespasses,  employed  in  the  service  of  his  majesty  ^P^®*** 
in  carrying  the  public  mails  of  lettprs  and  dispatches 
'  of  his    majesty's   government   from   Dover   to    Calais 
and  Ostendf  and   in   bringing  back   letters    and    dis- 
patches of  his  majesty's  government  from  Calais  and 
Ostend  to  Daoer.     At  the  time  of  the  committing  of 
the  trespass,  the  plaintiff  was  the  commander  of  the 
vessel,    and    was  so    appointed    in   the  year  1807  by 
the  post-masters  general ;  it  appeared  by  the  appoint- 
ment, that  he  was  appointed  to  be  the  commander  of 
The  Lord  Duncan  packet  boat,  employed  by  the  post 

office^ 
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JSoUandf  for  the  plaintiff*,  contended  that  this  vessel,        1822. 
at  the  time  of  the  trespass,  was  in  his  majesty's  service      w      Z.*, 
within  the  meaning  of  the  ^17  G.  3.  c.  69.  s.  5.,  by  which        'S!!!'"' 
it  was  provided,  that  the  act  should  hot  be  extended 
to  charge  any  vessels  belonging  to  his  majesty,  or  that 
shall  or  may  be  employed  in  his  service,  with  any  of  the 
rates  or  duties  to  be  imposed  by  the  act. 

CAitfyf  contra.  This  vessel  was  the  private  property 
df  ihi^  master,  and  he  would  have  been  liable  to  con- 
tribute to  the  poor-rate  in  respect  of  his  beneficial 
occupation  of  it.  Rea:  v.  Jones,  {a)  In  that  case,  the  ap- 
pointment was  nearly  in  the  same  terms.  The  exemp- 
tion contained  in  the  4/  G.  3.  e.  69.  is  onb  to  which  the 
crown  would  be  entitled.  Here,  too,  the  employment 
by  the  crown  -was  partial ;  for  the  master  might  carry 
goods  of  a  particular  description ;  and,  therefore,  as  to 
all  purposes,  except  that  of  carrying  the  letters  and 
public  dispatches,  the  vessel  was  not  in  the  employ  of 
j^ovemment. 

Abbott  C  J.  The  statute  contains  two  exemptions; 
JSrst,  all  vessels  belonging  to  his  majesty ;  and,  secondly, 
all  vessels  employed  in  his  service.  The  case  of  Bex  v. 
Jones  is  a  good  authority  to  shew,  that  the  vessel,  in  this 
case,  belonged  to  the  captain,  and  ^ot  to  the  king ;  but 
it  does  not  apply  to  the  latter  branch  of  exemption.  It 
is  impossible  to  say  that  this  vessel  was  not  employed  in 
Lis  majesty's  service,  when  it  came  into  Dover.  ^Tht 
captain  Is  appointed  by  the  post-master  general.  Tlie 
Appointment  of  the  captain  states  the  vessel  to  be  em- 

{O  SJraif^45l. 

ployed 
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disposed  thereof  to  his  own  use.  The  defendant  pleaded 
to  the  two  Cnst  counts  the  general  is>sue,  and  demurred 
specially  to  the  last  count. 

E.  Aldcrson^  in  support  of  the  demurrer.  A  similar 
question  to  the  present  came  before  the  Court  in  Samuel 
V.  Judin  in  Error,  (a)  There  the  ground  of  the  de- 
murrer was  the  misjoinder  of  a  count  like  the  present, 
with  other  counts  framed  in  tort,  and  though  the  courts 
of  Common  Pleas  and  King's  Bench  both  held  that  the 
objection  was  not  sufficient,  yet  the  judges  seemed  to  in- 
timate strongly,  that  the  count,  if  particularly  demurred 
to,  would  be  bad.  This  is  in  fact,  a  count  for  money 
had  and  received,  framed  in  tort  And  if  this  be 
allowed,  there  will  no  longer  be  any  distinction  between 
case  and  assumpsit.  The  consequences  of  this  will  bo 
productive  of  great  inconvenience.  A  party  may  be 
thereby  deprived  of  his  plea  in  abatement,  and  his  set  off 
may  be  defeated  by  so  framing  the  count.  For  the 
statutes  of  set  off  speak  only  of  mutual  debts.  So 
again,  if  a  cause  of  action  be  within  the  jurisdiction  of 
an  inferior  court,  as  for  instance,  the  lAmdon  Court  of 
Requests,  and  the  plaintiff  recovers  under  5/.  damages, 
he  may,  by  framing  his  count  in  the  present  mode, 
defeat  the  act,  which  would  otherwise  deprive  him  of 
hi^  costs.  For  the  statute  SJac,  1.  c.  15.  s.  4.  is  ex« 
pressly  confined  to  actions  of  debt,  or  upon  the  case  in 
assumpsit. 

■ 

TindaU   contra.      This   is  substantially  a  CouDt  ill 
trover.     There  is  a  delivery  of  money  to  the  defendant. 
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(a)6£.d55.    XircwJt.^S.C, 
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or  silver,  and  in  that  case  a  defendant  can  only  redeem        1822, 
himself  by  tendering  to  the  plaintiff  the  same  specific  ' 

pieces.     But  in  this  case  he  clearly  might  do  so,  by       jgainsi 
returning  an  equal  sum  of  money.     There  is,  therefore! 
not  merely  a  want  of  certainty  in  the  count,  but  it  states 
that  which  is  not  the  subject  of  an  action  of  trover  at  all. 
The  demurrer,  therefore,  must  be  allowed. 

Ba^xey  J.  I  think  we  ought  not  to  accede  to  the 
innovation  attempted  in  the  present  case.  The  statute 
of  Westminster  gave  the  action  on  the  case,  where  there 
was  previously  no  proper  form  in  the  register,  and  from 
Slade^s  case  (a)  to  the  present  time,  the  remedy  for 
money  had  and  received  has  been  either  by  an  action 
of  assumpsit  or  debt.  The  question  is  now,  whether 
the  plaintiff  can  form  a  third;  if  wc  were  to  allow  that, 
the  provisions  made  in  many  instances  by  different  acts 
of  parliament  would  be  evaded,  and  the  instance  to 
which  we  have  been  referred  of  the  statute  S  Jac.  I. 
c.  15.  s.  4.,  shews  strongly  the  inconvenience  that 
would  result  from  such  a  decision. 

HoLROTD  J.  I  am  of  the  same  opinion.  It  Is  ad- 
mitted, that  this  is  not  in  point  of  form  well  framed  in 
trover,  but  it  is  argued  that  it  is  so  in  effect.  But  I 
cannot  agree  with  that  argument ;  no  part  of  the  count 
alleges  the  money  had  and  received,  to  have  been  pre- 
viously the  plaintiff's  property,  or  in  his  possession, 
and  consistently  with  it,  the  defendant  might  have 
received  the  money  from  a  third  person.  And  there  is 
nothing  stated  in  the  count  to  shew,  that  the  plaintiff 

(o)  4  Bep.  92. 

had 
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1822. 


Murray  aminst  Elliston.  Prida]^, 

^FHE  Lord  Chancellor  sent  the  following  cose  for  the  The  maniger 

•'-  .    .  of  s  theatre 

opinion  of  this  Court.    In  1S20,  Lord  Byroti  wrote  hanngpub- 
a  book   intitled  Marino  Faliero^  Doge   of  Venice^  an  for  pi^Ta 
historical  tragedy,  in  five  acts,  with  notes ;  and  by  deed,  JJIu^ridgS^ 
dated  April  14th,  1821,  he  assigned  the  said  tragedy  CTthout"Sf' 
and  poem,  and  the  copy-right  thereof,  and  the  exclusive  «>n««nt  of^ie' 
right  of  printiniz   and  publishing:  the   same,   and   all  copyright,  i% 

^  ^  ^  ^  b  »  notUabletoan 

benefit  and  advantage  thereof,  to  the  plaintiff,  in  con-  action,  although 
sideration  of  the  sum  of  1050/.,  which  was  duly  paid,  had  been  )<r«vi« 
The  plaintiff  caused  the  tragedy  to  be  printed;  and,  on  and  published 
the  21st  Apili   1821,  copies  of  it   were,  for  the  first 
time,  printed  and  published  for  sale,  for  the  sole  benefit 
of  the  plaintiff.     The  defendant,  being  the  manager  of 
the  theatre  royal,  Dniry-lane^  afler  the  publication  of 
the  tragedy,  printed  and  exposed  to  view,  at  the  en- 
trance to  the  theatre,  and  at  divers  other  places,  in  the 
most  conspicuous  parts  of  Tendon  and  IVesimi/istery  a 
bill  of  the  performances  at  the  theatre,  dated  24th  April, 
1821,    in  which  was  contained  the   following  notice: 
*'  Those  who  have  perused  Marino  Faliero  will  have 
anticipated  the  necessity  of  considerable  curtailments; 
aware  that  conversations  or  soliloquies,  however  beauti- 
ful and  interesting  in  the  closet,  will  frequently  tire  in 
public  recital.     This  intimation  is  due  to  the  ardent 
admirers  of  Lord  Byron^s  eminent  talents,  and  will,  it 
is  presumed,  be  a  sufficient  apology  for  the  great  free- 
dom used  in  the  representation  of  this  tragedy  on  the 
stage  of  Drwy-lanc  theatre."     And  at  the  foot  of  the 
Vol.  V.  X  x  bill, 
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MoSftAT 


jurtd*  Unfair  and  malicious  eritidiMii'is  anothefs  and  1822. 
for  tlwt  an  action  will  lie.  Catr  v*  Hood,  (a)  Sopjooie 
this  play  failed  of  succest  when  repraaentedi  tho  sale  of 
the  work  would  thereby  be  damagod*  Besides,  the 
cariosity  of  the  public  would  be  thereby  satisfied,  and 
so  the  plaintiff  would  be  injured  in  the  sale  of  the  work. 
And,  whether  that  right  of  pix>perty  arise  from  the  com- 
mon law,  or  from  the  statutes  relative  to  it,  is  in  this  ease 
immaterial.  For,  if  the  statute  makes  a  literary  work 
property,  the  common  law  will  give  the  remedy  for  the 
invasion  of  it.  The  only  question  is,  whether  the  re- 
presentation of  this  piece  for  profit  may  not  injnre  die 
copy-right.  If  so,  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court. 

AddphuSi  contra.  In  Donaldaon  v.  Beckeii  (6),  the 
majority  of  the  Judges  were  of  opinion,  that  the  action 
at  common  law  was  taken  away  by  SAnnef  c  19,,  and 
that  the  author  was  precluded  from  every  remedy,  ex- 
cept on  the  statute  and  on  the  terms  and  conditions 
prescribed  thereby*  ^he  claim  by  the  plaintiff  on  this 
occasion  is  at  variance  with  this  decision.  For  here,  he 
contends  for  a  far  more  comprehensive  security,  and  one 
coexisting  with  that  given  by  the  statute,  and  restraining 
the  public  in  points  of  which  the  statute  takes  no  notice* 
The  case  of  Macklin  v.  Richardson  (c)  was  very  different. 
There  the  farce  of  Lave  d^la^Mode  had  never  been  pub« 
lished,  and  the  defendant  having  employed  a  short-hand 
writer  to  take  it  from  the  mouths  of  the  actors,  published 
it,  and  it  was  held  that  he  could  not  do  so.  *  But  when, 

(a)  1  C«m|i.  555.         {f>)  4  Burr.  240e»        (c)  dt^  694. 

Xx  2  in 
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The  following  certificate  was  afterwards  sent :  1822. 

We  have  heard   this   case   argued  by  counsel,  and       ' 
are  ot  opinion,  that  an  action  cannot  be  maintained  by       against 
the  plaintiff  against  the  defendant  for  publicly  acting 
and  representing  the  said  tragedy,  abridged  in  manner 
aforesaid,  at  the  theatre-royal  Drwy  Lane^  for  profit. 

C.  Abbott. 
J.  Bayley. 
G.  S.  H01.BOYD, 


Robinson  against  Elsam. 

^PHE  plaintiff,  an  attorney,  had,  on  the  19th  Marchj  An  attorney 
1821,  delivered  to  the  defendant  his  bill  for  busi-  action  for  his 


ness  done,  amounting  to  521 Z.  1 5.  ^d.  On  the  21st  April  Jid  heldlhe 
the  plaintiff  arrested  and  held  the  defendant  to  bail  for  b^H^*w„ 
500/.  and  upwards,  and  declared  in  the  action.    On  the  {[^^^'^ 
14th  May^  a  Judire's  order  was  obtained  for  referring  the  *^°**  ^  **.  **"• 

*^  ®  ®  upon  taxation, 

bill  of  costs  to  the  Master,  to  be  taxed,  upon  the  defend-  without  havhig 

any  reasonable 

ant's  undertaking  to  pay  the  amount  that  should  appear  or  probable 

cause  for  so 

due  on  the  taxation,  and  the  costs  of  the  action,  the  doing :  Held, 
defendant  being  at  liberty  to  deduct  any  payments  made  «  case  within 
on  account.  The  Master  taxed  the  bill  at  299/.  ISs.  6d. ;  ^46^^,.^;^ 
and,  after  giving  the  defendant  credit  for   15/.,    there  |J*j5,e!!SiiISf' 
remained  a  balance  due  to  plaintiff  of  284/.  1 65.  6rf. ;  f'*"^****  Co^ 

^  m  the  eierose 

and  the  costs  of  the  action  to  recover  the  bill  were  then  of  its  jurisdic- 
tion over  its  of- 
taxed  at   13/.  155.  Id.     The  plaintiff  having  demanded  ficers,  would 

payment  of  the  whole  sum,  without  giving  the  defendant  tomey  to  pay 

credit  for  a  cross  demand  which   he  had  against   the  guch  drcum- 

plaintiff,    the    former  did   not  pay  the  amount,   and  ■**"^^* 

on  the  9th  November  he  was  taken  upon  an  attachment 

for  non-payment  of  the  money,  and  conveyed  to  Dover 

XxS  Cagtk. 


Elsam. 


IN  THE  Third  Year  of  GEORGE  IV.  G6S 

Martyat  now  shewed  cause.     It  must  be  now  taken        1822. 
for  granted,  after  the  report  of  the  Master,  that  the      _ 

/*  ^  '  RoiiKaoK 

plaintiff  had  not  any  reasonable  or  probable  cause  for        ogtHnd 

holding  the  defendant  to  special  bail  for  the  amount  of 

500/.     The  plaintiff  has  not  recovered  the  amount  of 

the  sum  for  which  the  defendant  was  arrested  and  held 

to  special  bail,  and,  therefore,  this  case  falls  within  the 

very  words  of  the  43  Geo.  3.  c.4Q,  5.3.      It  is  true^ 

that  the  amount  was  not  recovered  by  verdict,  but  that 

is  not  necessary ;  for  where  the  amount  of  the  debt  was 

ascertained  by  the  award  of  an  arbitrator,  it  was  held 

to  be  a  sum  recovered  within  the  meaning  of  the  act.  (a) 

In  this  case  the  only  mode  of  ascertaining  the  amount 

due  was  by  taxation. 

Scarlett.  The  statute  only  applies  to,  those  cases 
where  the  amount  recovered  is  ascertained  by  verdict. 
Cammack  v.  Gregory  {b)  and  Rouverqy  v.  Alefson,  {c)  In 
the  case  cited  from  Tidd^s  Practice^  a  verdict  was  taken, 
subject  to  an  award,  and  when  the  award  was  made,  the 
verdict  was  entered  accordingly ;  so  that  the  sum  ulti- 
mately recovered  might  be  considered  as  recovered 
by  verdict.  Here  the  sum  is  recovered  by  the  Master's 
allocatur.  At  all  events,  the  defendant  is  too  late  in  his 
application.  He  ought  to  have  applied  before  the  costs 
were  paid. 

Abbott  C.  J.  We  must  now  assume,  after  what 
the  Master  has  done,  that  the  plaintiff  had  not  any 
reasonable  or  probable  cause  for  holding  the  defendant 

(n)  TUhVs  Pr.  1018.  6lh  ed.  cites  Neale  ▼.  Purter,  JT.  JB.  44  (}eo.  5. 
(ft)  10  East,  525.  (r)  \Z  East,  90. 

X  X  4  \o 
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1829. 


The  King  against  Wiluam  Clarke.  satwday, 

r  ■  :       • 

INDICTMENT  against  defendant,  a  canstable  within  The  protiso  in 
the  city  oi  Bathf  tor  not  obeying  an  order  of  the's.  i.  stating 

/•I  /•  o  •  •         1  •  that  that  act 

sessions  ot  the  county  oi  bomerset^  requiring  him^  ba  shall  not  d^e 


such  constable,  to  issue  out  his  warrant  to  the  overseers  to^" jusUceTj 
of  the  poor  of  the  parish  of  St.  James,  in  that  dty,  ^w  ir^^iZca 
directimr  them  to  collect  and  levy  the  sum  of  6  !/•  for  "'^  7'^ 

^^  '^  the  limits  of 

the  purposes  of  the  county-rate.     Plea,  not  guilty*    At  <u>7  liberties  or 

franchises  haT- 

the  trial,   before  Holroyd  J.,    at  the  last  DorseUhire  ing  a  separate 

^  jurisdiction^  is 

assizes,  a  verdict  was  found  for  the  crown,  subject  to  confined  to 
the  opinion  of  this  Ck)urt  upon  a  case  which  stated,  ing  a  separate 
that  the  city  of  Bath  was  an  ancient  city,  and  had  in  it  ^^^^^^^tT 
a  body  corporate,  and  possessed  many  franchises,  partly  b**^JJ'^J|^ 
by  prescription  and  partly  by  charter.     By  a  charter,  in  J?^^*  "^ 
1590,  Queen  Elisabeth  granted  to  the  mayor,  &c.  of  the  the  justices  of 

the  ci^  of  S» 

said  city  a  prison  for  keeping  all  prisoners,  committed  in  had  no  jurisdic- 
tion by  charter 

any  sort  howsoever,  within  the  liberties  of  the  said  city  to  try  felons, 

,  .  ,  «   -  ,  .  it  was  held  that 

or  the  precmcts  thereot,  tor  any  matter,  cause,  or  thing,  the  dty  of  B. 
which  ought  to  be  enquired,  prosecuted,  punished,  or  ^county  rate, 
determined  in  the  said  city :  but  if  any  person  should  be 
committed  for  any  cause  which  ought  not  to  be  so  en- 
quired, &c,  then  the  mayor,  &c.  should  have  pcnoer  to 
commit  such  persons  to  the  common  gaol  of  the  county  of 
Somerset.      It  further  provided,   that  the  mayor,  &c. 
should  have  power   to  arrest  and  examine  all  felons, 
thieves,  apd  other  malefactors,  found  within  the  city, 
and   commit   them   to  the   county  gaol.     By  another 
clause,  the  bailiffs  of  the  city  were  to  have  returns  of 
writs,  and  of  all  attachments,  arising  within  the  city; 

with 
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of  the  city  should  be  clerk  of  the  peace  there  |  thatthd  1882» 
mayor  should  be  the  coroner,  and  that  the  mayor»  Th~K" 
aldermen,  &^c.  should  appoint  a  chamberlain  and  re«  ogaintt 
oeiver,  and  constables  and  other  inferior  officers,  within 
the  city.  These  charters  were  accepted,  and  are  still  in 
force.  The  boundaries  of  the  city,  as  described  iq  the 
charter  of  Misuibeihj  contained  within  them  three  entire 
parishes,  namely,  the  parish  of  St,  Peter  and  St.  Paul, 
the  parish  of  St.  Michael^  and  the  parish  of  St,  James  ; 
and  they  contain  also  a  part  of  the  parish  of  Wafcot^ 
which  latter  parish,  although  partly  within  and  partly 
without  tlio  city,  has  but  one  set  of  overseers,  and  one 
poor's«>r0te  for  the  whole  parish.  At  the  time  of  issuing 
and  delivering  the  warrant  to  the  defendant^  the  mayor, 
recorder,  and  two  aldermen  of  the  city,  duly  nomin- 
ated and  elected,  were  justices  of  the  peace  in  and  for 
the  said  city,  pursuant  to  the  charter  of  Elizabeth^ 
and  there  was  no  default  of  a  mayor,  r^corder»  and  two 
aldermen,  as  such  justices,  and  the  quai*tcr  sessions  were 
regularly  held.  The  corporation,  out  of  their  own 
funds,  have  built  and  repair  the  bridge  within  the 
city,  called  The  Bath  Bridge^  and  also  the  city  gaol,  of 
which  they  appoint  the  chaplain,  the  surgeon,  and  the 
gaoler,  and  pay  their  respective  salaries,  and  the  ex- 
penses of  the  prisoners  committed  thereto;  they  alsp 
built  and  repair  the  guildhall,  where  the  city  sessions 
are  regularly  held,  under  the  charter  of  Elizabeth^  and 
where  all  the  public  business  of  the  city  is  transacted ; 
they  also  pay  the  expenses  of  committing  and  conveying 
prisoners  to  the  county  gaol  for  trial  for  felonies  and 
other  offences  committed  within  the  city,  and  which  are 
not  coguiz£^blc  by  them,  all  expenses  of  a  like  nature 
incurred  without  the  city  b^iog  paid  out  of  th^  cgunty 

ratev 
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in  part  of  the  parish  of  Wakot^  but  they  have  rated 
the  parish  of  Walcoty  without  making  any  such  dis- 
tinction as  aforesaid.  The  number  of  prisoners  sent  to 
the  county  gaols  by  the  city  justices  is  considerable,  and 
the  keeping  and  maintaining  such  prisoners,  after  th^ 
are  delivered  by  the  city  officers  at  the  county  gaols, 
and  the  charges  of  their  conveyance  to  and  from  the 
assizes  and  quarter  sessions,  together  with  the  expenses 
attendant  on  carrying  their  several  sentences  into  eze« 
cution,  have  always  been  and  still  are  paid  out  of  the 
general  county  rate. 
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The  Knra 

■ 

(igaintt 

CLAIUOb 


Adam^  for  the  Crown.  The  city  of  Bath  is  within 
the  jurisdiction  of  the  county  magistrates,  for,  by  the 
charter,  the  city  magistrates  have  only  the  power  of 
trying  trespasses^  forestallers,  r^aters^  and  other  ex- 
tortions. These  were  the  offences  cognizable  in  the 
court  of  the  leet,  and  the  rule  is,  that  in  construing 
such  words,  they  cannot  be  held  to  include  felonies, 
which  are  offences  of  a  higher  nature.  In  general, 
whenever  a  power  of  holding  quarter  sessions  is  given 
by  charter,  the  power  of  trying  felonies  is  expressly 
there  given,  as  appears  from  the  charters  of  Nottingfumj 
Derby,  and  Leicester,  set  out  in  James  v.  Green  {a) 
Weatkerhead  v.  Drervry  (i),  and  Bates  v.  Winstardey.  {c) 
Then  if  so,  the  city  of  Bath  is  not  a  separate  jurisdic- 
tion,  within  55  Geo.  3^  c.  51.  He  was  then  stopped  by 
the  Court. 

Gaselee,  contra.     Here,  by  the  charter,  the  city  ma- 
gistrates have  an  exclusive  jurisdiction  as  justices  of  the 


(a)  6  T.R,230»  (h)  11  jSast,  1^0,  (c)  4ir.4&429. 

peace; 
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in  favour  of  the  defendant,  and  may  be  considered  in  2  822. 
some  respects  as  a  legislative  exposition  of  the  55  Geo^  3.  — — - 
f.  51.  For  it  is  enacted,  that  all  the  costs,  charges,  &c«  agahut 
attending  prosecutions  for  felony,  shall  be  raised  by  a 
separate  rate  in  those  places  which  are  there  described 
as  being  <'  cities,  towns  corporate,  and  places  which  do 
not  contribute  to  the  payment  of  the  county  rate,  and 
have  no  town  rate  or  public  stock.^  Now,  Baih  comes 
exactly  within  this  description  according  to  the  state- 
ment in  the  case.  [^Abbott  C.  J.  That  act  only  pro- 
vides for  the  expenses  of  the  triaL  The  costs  of  main* 
tenance  in  gaol,  and  other  incidental  expenses,  are  still 
unprovided  for.  Bayley  J.  We  must  construe  the 
55  Geoj^.  c,  51.  as  if  the  case  had  come  on  before  the 
5S  Geo.  3.  c.  70.  was  passed.  This  latter  act  cannot  be 
taken  as  a  legislative  exposition  of  the  former.  If  it 
were  so,  it  would  not,  in  this  case,  for  the  reason 
pointed  out  by  my  Lord  Chief  Justice,  give  a  remedy 
coextensive  with  the  evil.]  Here  the  justices  f<5r  the 
county  could  issue  no  process  within  the  limits  of 
the  city,  Talbot  v.  Hubble,  (a)  As,  therefore,  the 
ordinary  jurisdiction  of  justices  of  the  peace  was  taken 
away  from  the  county  magistrates,  this  must  be  consi- 
dered as  the  case  of  a  franchise  having  a  commission 
of  its  own,  and  not  subject  to  the  jurisdiction  of  the 
commission  of  the  peace  for  the  county.  In  that  case 
it  comes  within  the  24th  section  of  the  55  Geo.  3.  c.Sl. 

Abbott  C.  J.  I  am  of  opinion,  that  the  city  of  Bath 
is  liable  to  contribute  to  the  county*rate,  and  that  in 
this  case,  our  judgement  should  be  for  tlie  crown.  The 
question  depends  on  the  construction  to  be  put  upon  the 

(a)  S^,  1154. 

55  G.  S» 
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exempted  by  any  grant,  charter,  or  local  act  of  parlia-       1822. 
ment     Upon  the  whole,  therefore,  I  am  of  opinion,     -TTT" 

Tim  Kiwo 

that  the  city  of  Bath  does  not  fall  within  the  proviso,       agahut 

CULMXEm 

Nor  does  the  24th  section,  as  it  seems  to  me,  carry  the 
case  any  further,  for  that  clause  only  applies  to  such 
franchises  as  have  commissions  of  the  peace  within 
themselves,  and  are  not  subject  to  the  jurisdiction  of 
the  commission .  of  the  peace  for  the  counties  in  which 
they  lie.  Here^  the  city  of  BaiA  was,  in  my  opinion, 
subject  to  that  jurisdiction,  and  our  judgment,  therefore^ 
must  be  for  the  crown. 

BAirtEY  J.  I  am  of  the  same  opimod.  The  cmin^ 
rate  is  appropriated  to  certain  specific  purposes,  and 
the  olgect  of  the  statute  55  G.  3.  c.  51.  being^to  have  a 
&ir  and  equal  rate,  it  seems  to  me^  that .  all  ought  to 
contribute  to  it  who  derive  a  benefit  from  it.  Now,  one 
of  the  purposes  of  the  rate  is  to  maintain  felons  in  gaol, 
and,  in  this,  case,  persons  imprisoned  for  felonies  cpipmit« 
ted  within  the  city  of  Batkj  are  maintained  out  of  the 
county  rate  for  Somersetshire^  and  according  to  justice^ 
therefore^  the  city,  of  Bath  ought  to  contribute.  The 
first  question  is,  whether  Bath  be  within  the  limits  of 
the  jurisdiction  of  the  county  magistrates.  Now  prim& 
facie  their  jurisdiction  is  co-extensive  with  the  county, 
and  if  they  are  excluded  from  any  franchise  to  a  limited 
extent,  they  still  continue  to  have  jurisdiction  there,,  so 
far  as  they  are  not  expressly  excluded.  From  the 
statement  of  the  case,  it  is  clear,  that  the  county  justices 
have  a  jurisdiction  within  the  city  of  Bath,  as  far  as  the 
trial  of  felonies  there  committed.  Then  does  Bath  come 
within  the  proviso?  I  think  not  The  separate  ju- 
risdictions there  mentioned,  mean  such  as  are  co- 
extensive with  all  th^  purposes  for  which  the  comity 

Vol.  V.  Y  y  rate 
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were  proved  to  be  of  the  hand-writijig  of  tjiose  p^ef  192^* 
respectively.  RuinSf  Thompsoth  and  LacMan  had  beej^  j.  - 
some  time  before  the  drawing  of  this  biUf  concengie^  „  y^*|* 
together  in  bill  transactions  ;  Buins  being  generally  the 
drawer.  The  bills  to  which  they  were  jpartiesi  W€^ 
chiefly  for  the  accommodation  of  Baim^  bu^t  not  solely: 
Lduhlan  and  Thompson  had  also  some  acconuQodation 
from  them.  As  the  bills  became  due^  Bains  was  to 
draw  and  provide  for  them^  for  the  bills  accepted  by 
Lachlan^  he  was  to  draw  on  Lachlan^  and  for  the  bilU 
accepted  by  Thompson^  he  was  to  draw  on  Thompson. 
When  the  bills  became  dues  Bains  provided  for  them  by 
redrawing.  The  bill  in  question,  was  drawn,  accepted^ 
and  indorsed  in  the  course  of  these  dealings.  The  body 
of  the  bill  was  written  by  one  James  Sims,  who  was 
employed  to  assist  Bains  in  his  cash  transactions ;  Sims 
was  not  employed  by  Lachlan  or  Thompspn.  It  ba4 
been  agreed  between  the  parties,  that  they  would  njQi( 
accept  bills  unless  they  came  through  Sims.  The  bills 
were  sometimes  accepted  in  blank.  After  they  were 
filled  up  and  accepted,  they  were  sometimes  in  the 
custody  of  Simsj  and  sometimes  Sims  handed  thevi  to 
Bainsj  and  either  Rdins  or  Sims,  as  the  case  might  b^ 
handed  them  to  one  Becker^  a  commissioned  agent  or 
broker,  for  the  purpose  of  their  being  delivered  out 
to  the  world,  and  Becker  usually  purchased  goods 
with  them.  The  bill  in  question  was  filled  up  and 
dated  by  Sims,  on  the  Gth  March,  1818,  and  was  then 
accepted  by  Thompson^  and  indorsed  by  Hains  and 
Lachlan,  On  the  9th  March,  Sims  wrote  and  delivered 
to  Thompson  and  Lachlan  written  statements,  mentioning 
the  particulars  of  the  bill,  and  that  it  would  fall  due  on 
the  9th  September  following.     The  bill  at  that  time  ^as 

Yy  2  dated 
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Dowim 

agakui 

BlCRAKMOir. 


security ;  and,  therefore,  any  alteration  before  that  time  1 828. 
does  not  avoid  it.  It  is  clear,  that  an  accommodation- 
bill  may  be  altered  before  it  is  negotiated*  In  B<mmeai 
V.  Nichol  (a),  it  must  be  taken  from  the  statement,  that 
the  bill  was  given  for  value;  and  if  so,  the  alteraticm 
was  made  after  it  had  been  accepted  and  delivered  to  the 
drawer,  and  when  it  was  therefore  an  available  security. 
In  Cardwellv.  Martin  fj)\  the  respective  bills  wereccMisi- 
dered  to  be  issued  as  soon  as  the  exchange  of  the  accepts 
ances  had  taken  place.  So,  too»  in  Bathe  v.  Taylor  {c)^ 
the  bill  was  accepted  for  a  debt  which  the  acceptor  owed 
to  the  drawer,  and  was,  therefore,  a  valid  security.  So^  in 
Walton  V.  Hastings  (df),  the  bill  was  accepted  on  account 
of  a  bona  fide  debt,  due  from  the  drawer,  and  Ix>Bd 
EUenborough  expressly  states,  that  it  was  an  <^ifting 
valid  instrument  before  the  alteration.  Now,  her^  as 
between  Lachlan^  BainSf  and  Thompsoth  this  was  a  mere 
accommodation-bilL  No  action  was  maintainable  upon 
it  until  it  passed  into  the  hands  of  HctoM^  and  b^fiire 
that  time  the  alteration  had  taken  place. 

Campbell^  contra.  1st,  At  common  law  no  action 
could  have  been  maintained  by  Daames  against  Thomp' 
son  upon  this  bilL  .  2dly,  If  it  was  an  accommodation-bill, 
it  required  a  new  stamp.  3dly,  This  was  not  an  accom- 
modation-bill, dthly.  It  was  not  altered  until  after  it 
had  been  n^otiated.  As  to  the  first  point,  no  acticm 
could  be  maintained  at  common  law  by  the  plaintiff  as 
indorsee^  against  the  defendant,  as  acceptor  of  this  bilL 
It  was  originally  dated  the  6th  March^  and  was  altered^ 
without  the  consent  of  BainSf  the  first  indorser,  or  c£ 

(a)  5T.It.5Sn.  (6)9Auf,190. 

(c)  15  Em^p  412.  (d)  4 


Yy  3  LadUmu 
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accepted;  and,  if  so^  then  this  mu9t  be  considered  as        1822« 
the  caie  of  an  exchange  of  aocq>tanoe6,  and  it  fidb    ^  """"^ 

Dowvu 

within  the  principle  of  the  case  of  Caldwell  y.  Mar»  agamM 
im»  (a)  4thly,  At  all  events  it  had  been  negotiated  be- 
fore it  was  altered,  Thotf^sm  did  not  give  his  aasmt 
to  the  alteration  till  the  bill  was  in  the  hands  of  HomeU^ 
a  bon&  fide  holder  for  value.  The  legal  effects  ther^r% 
is  the  same  as  if  Thompson  had  then,  with  his  own  handf 
altered  the  date  from  the  6th  to  the  16th;  in  which 
case  the  bill  would  unquestionably  buve  been  void^, 

Abbott  C«  J.  I  am  of  opinicm  that  the  pl^tW  i« 
entitled  to  reoof  er«  If  we  ware  to  yield  to  the  obj^^tioD 
oil  the  part  of  the  defendant^  we  should  open  a  door  to 
great  fraud.  At  common  law  it  is  dear  that  this  wopid 
be  a  valid  instnimwtt  a^  against  the  aooeptori  haying 
been  altered  byhia  (Bonsentj  bu(  the  difficult  aci^B 
from  the  act  of  parliament,  which  pequireii  that  W9^ 
bill  cf  exchange  shall  have  a  stamp.  The  qaes|aw 
then  isi  whether  this  alter^on  made  it  a  new  bill? 
Now,  undoubtedly,  when  an  accommodation  bill  1^^ 
the  names  of  the  different  parties  written  upon  it,  it  1% 
in  some  sense  of  the  word,  a  bill  of  exchange ;  but  it  is 
utterly  unavailable  as  a  security  for  money,  until  it  is 
issued  to  some  real  holder  for  fi  valyftble  consideratioQ. 
But  it  Is  said  that  this  was  iK»t  an  accommodation  bilL 
Now  it  appears  there  ware  three  person^  concerned  tor 
gether,  and  acting  different  parts  in  these  bill  tr^ps- 
actions ;  onjs  pf  them  drew,  another  indorsed,  and  ^ 
third  accepted  these  accommodation  bills  \  and  it  appears 
tbi»t  Simsj  a  clerk,  w^  principally  entrusted  with  the 
possession  of  this  paper  for  the  benefit .  of  alK    ThiiGff 

(a)  9  Auf,  isa 

Vy4  therefore     ^ 


RiCHAADSOy. 
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but  if  it  remains  in  the  hantk  of  the  original  drawer,        1 822. 
eren  with  names  upon  it,  under  such  circumstances  as       — — 

IXlWHSS 

that,  he  cannot  have  any  legal  claim  upon  those  per-  ^  agaaut 
sons,  the  bill  is  not  issued.  Here  it  was  clearly  an 
accommodation  bill  drawn  by  Bains  upon  T^ompson^ 
and  indorsed  by  Lachlath  and  those  parties  could 
not  have  a  valid  claim  upon  it  inter  se.  It  was,  I 
think,  not  issued  until  the  10th  of  Jprilf  when  it  was 
passed  to  Howell :  but  at  that  time  the  alteration  was 
mad&  This  bill,  therefore^  was  altered  before  it  was 
issued,  and  no  new  stamp  was  necessary.  But  it  is  said, 
that,  inasmuch  as  Thompson  did  not  assent  to  the  alter- 
ation until  after  the  bill  was  in  HamelFs  hands,  he  is 
discharged..  The  &llacy  is  in  considering  the  assent  to 
the  previous  alteration  as  an  alteration  of  the  bill  de 
novo  at  that  time ;  but  that  is  not  so.  The  alteration 
had  vacated  his  acceptance^  and  gave  him  a  right  to  say, 
**  my  name  is  off  the  bill :"  but  he  may  waive  the  benefit 
of  such  an  objection,  and  I  think  he  has  done  so,  for  I 
consider  his  assent  as  equivalent  to  a  new  acceptance,  (a) 
I  think,  therefore^  that  the  plaintiff  is  entitled  to 
judgment. 

HoLBQTD  J.  I  am  of  the  same  opinion.  Independ- 
ently of  the  stamp-act,  it  is  clear  that  the  acceptor 
would  be  liable;  for  when  he  assented  to  the  alterattcm, 
it  is  as  if  his  acceptance  had  been  originally  made  sub- 
sequently to  that  alteration ;  for  his  assent  operates  as  a 
parol  acceptance  of  the  bill.  As  .to  the  other  point,  I 
am  of  opinion,  that  a  fresh  stamp  was  not  necessary, 
because  no  one  could  have  maintained  an  action  upon 
the  biU,  until  it  came  into  the  hands  of  HcwelL 

(a)  If  the  Mil  had  been  made  after  the  paadog  of  1  &  S  6.4.  c;  79.  «.  3. 
which  requhrea  the  aoceptanee  to  be  in  wiitbf »  oonld  the  plafailiff  hafo 
recoTO^? 

Bjur* 
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original  writ,  of  or  conversant  in  CaUerion  aforesaid,  18n. 
and  that  there  was  not  any  town,  hamlet,  or  place  of  nZT* 
the  name  of  CaUerhn  in  that  county ;  iilthoogfa  there  .J*^^'^^ 
were  three  distinct  townships,  called  Black  CallerioH^ 
High  CaUertonj  and  Little  Catterionj  in  that  eoutity ;  and 
that  the  said  7.  Bonner  was,  at  the  time  of  issuing 
the  wirtt,  of  or  conversant  in  the  township)  of  High  CU^ 
Urtan^  and  that  he  was  not  so  described  in  the  drigittal 
writ ;  and,  dierefore,  there  was  no  addition  in  th^  ori- 
ginial  writ  of  the  towti,  hamlet,  or  place,  of  which  7t  B% 
was  of  or  conversant.  To  tins  asifgtiineiii  dt  erMM^ 
the  pUuntlff  pleaded,  by  way  of  estoppel,  that  he  prCh- 
secuted  h!s  writ  with  intent  to  declare  thereOh  agabitt 
Bofiner  tipOn  a  bond  made  by  him,  in  the  lifetiitt^  of 
the  testator,  on  the  Sodi  Mareh^  IdOS,  tod  by  whldi 
ihe  diefendant  Was  described  as  Tkdmas  BmrOt^  tX  GtU 
leri&nj  hi  the  county  of  Narthumberhmd.  To  this  p\H 
there  was  a  demurrer. 

Ltitleiale^  fh  support  of  the  demiirre^.  Tb«  statuife 
i  Hen.  i.  t.  5.  requires,  in  every  original  wdt  on  whtoh 
an  exigent  ^all  be  awarded,  that,  to  the  names  of  the  tfe^ 
iendants,  additiotis  shall  be  made  of  their  estate  or  degf^ 
'or  trade,  and  of  the  towns  or  hafnl^,  or  plad^  and  di^ 
counties  of  which  they  were  or  are^  or  in  which  dM^ 
are  or  were  colnversant.  And  if,  by  procesti  upon  Ae 
original  writ,  in  which  the  said  additions  be  omttted, 
tiny  outlawrite  be  pronounced,  that  diey  be  ^oM. 
Now,  m  the  original  writ  in  this  ca^  the  deftndittit 
is  nut  described  as  of  any  town  or  hamlet;  left  die 
C6\itt  cannot  intend  Callertan  to  be  a  vili.  B0i6es 
V.  li(nve,  (a)    tt  may  be  the  naine  of  the  hmM  of  ^ 
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known  in  the  same  county ;  and  5  Edw^  A.  46.  is  cited,  {a)       1 822. 

So,  vapL  104.,  in  debt  against  J.  5.,  of  2).,  the  defend- 

ant  said,  that  the  day  of  the  writ  purchased  he  was       agahut 

'  ,  WlLKIMSOir. 

dwelling  at  5.,  and  not  at  Z).,  judgment  of  the  writ ;  and 
the  plaintiff  pleaded  the  obligation  for  estoppel,  because 
he  was  bound  in  the  sum  by  the  name  of  J.  5.,  of  JD. 
Per  Prissot.  This  is  no  plea ;  for  he  may  say,  not  his 
deed,  and,  therefore,  no  estoppel ;  and  so  was  the  opi- 
nion of  the  Court ;  but  it  seems  that  the  reason  of  Prissot 
is  not  materia],  for  to  every  indenture  which  is  pleaded 
for  estoppel,  the  party  may  say,  non  est  factum ;  yet  it  is 
a  good  estoppel  prima  facie ;  but  it  seems  to  me  the 
reason  is,  inasmuch  as  it  may  stand  with,  &c.  for  it  may 
be  that  he  dwelt  at  Z).  at  the  time  of  making  the  obli- 
gation, and  that  he  dwelt  at  /.  on  the  day  of  the  writ 
purchased ;  and  37  Hen.  G.  5.  is  cited. 

Tindaly  contra.  The  defendant  below  is  estopped  by 
£is  bond ;  the  statute  requires  that  the  addition  shall  be 
of  the  town,  hamlet,  or  place,  and  the  latter  word  must 
imply  something  inferior  to  a  town  or  hamlet.  It  can- 
not be  in  the  mouth  of  the  defendant  to  say  that  his 
bond  does  not  contain  his  true  description.  And  in 
Jenkins^  163.  pL  12.  this  case  is  stated :  A.  is  bound  to 
J3.  in  an  obligation ;  A.  is  named  of  Dale^  without  an 
addition ;  B»  sues  A.  upon  this  obligation ;  A*  shall  not 
be  received  to  plead  that  there  is  Over  Dale  and  Nether 
Dales  for  the  obligation  is  otherwise,  and  he  shall  not 
be  received  to  contradict  his  own  deed,  but  he 
shall  be  estopped  by  it :  and  this  is  said  to  have  been 
decided  by  the  Justices  of  both  Benches;  and 
2  Rich.  S.  is  cited.  And  in  Fitzherb.^  Estoppely  pi.  SI. 
the  same  point  is  stated  to  have  beep  decided  by  the 

(«)  See  A^  tiu  Snoppdf  pL  ^9.  lit,  SHi 

Judges 


i 
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in  the  time  of  Bich.  3.  the  judges  of  both  courtS)  upon 
conference^  decidedi  contrary  to  former  authorities,  that 
a  party  should  be  estopped  froip  saying  that  he  was  not 
of  the  place  of  which  he  had  described  himself  to  be 
by  his  own  deed,  and  i^m  that  time  it  seems  to  me 
that  the  law  has  been  considered  as  settled ;  for,  other* 
wise,  there  would  have  been  subsequent  cases  on  the 
subject.  The  otgect  of  the  statute  was,  that  it  should 
appear  by  the  description  in  the  indictment  or  writi 
what  person  of  the  particular  name  it  was  that  was  in- 
tended to  be  outlawed.  Now,  that  object  would  be 
better  answered  by  describing  the  person  as  of  a 
particular  houses  than  as  of  a  ville  or  hamlet,  for  it  is 
less*  probable  that  there  should  be  two  persons  of  the 
same  name  in  the  smaller  than  in  the  larger  places 
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1829. 


BONKSE 

offthui 

WujuirMnrt 


Best  J.  concurred. 


Judgment  of  outlawry  affirmed. 


Hall  against  Doe  on  the  Demise  of  Surtees    ]^^'. 

and  Another. 


HTHIS  was  a  writ  of  error,  brought  to  reverse  a  judg-  Where premliM 
ment  obtained  in  ejectment  in  the  Court  of  Pleas  IISTf^l'iIiAai 
at  Durham.     The   declaration   was  on  a  demise   by  J^^^^*^ 

the  principal 
were  not  paid  on  a  given  day,  and  in  the  mean  time,  t^  the  mortgagor  ahould  continue 
in  possession ;  upon  special  Terdict,  it  was  found  that  the  principal  was  not  paid  on  the 
given  day,  but  that  the  mortgagor  continued  in  possession.  There  wis  ao  finding  by  the 
jury  dther  that  interest  had  or  had  not  been  paid  by  the  mortgagor :  Held,  that  upon  thia 
finding,  it  must  be  taken,  thai  the  occupation  was  by  the  penmasion  of  the  mortgagee, 
and,  consequently,  that  although  more  than  twenty  years  had  elapsed  since  default  in  pay« 
ment  of  the  money,  still  the  mortgi^^  was  not  bmed  by  the  statute  of  limitations : 
Held,  also,  that  an  entry  is  not  necessary  to  avoid  a  fine  levied  by  the  mortgagor. 

W.  Surtees^ 
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Jtdjf^  1813,   demanded  of  Michael  Hall  the  posseflfiion        18S9. 
of  the  same,  which  he  refused  to  deliver  up.  ' 

'  ^  Hall 

affdnst 
0m  dtm« 
ZJitledalej  for  the  plaintiff  in  error.  William  Surieet  k      8vMras« , 

not  entitled  to  recover,  because  he  lias  not  brought  bis 
qectment  in  time.  His  right  of  entry  accrued  on  the  3d 
Naoember^  1 780,  when  there  was  default  in  the  payment 
of  the  principal  and  interest.  If  the  interest  had  beea 
paid  from  time  to  time,  then  indeed  the  mortgagor  ooold 
not  be  considered  as  holding  adversely  to  the  mortgagee* 
Hatcher  v.  Fineaux.  {a)  But  that  fexX  is  not  found.  In 
Sir  Moffle  FincVs  case  (&),  it  is  laid  down,  that  a  lessee  for 
years,  holding  over  his  term,  becomes  a  tenant  at  sufler* 
ance,  and  shall  not  pay  rent ;  for  it  is  the  folly  of  the  lessor 
to  suffer  the  lessee  to  continue  in  the  possession  of  his 
land  after  his  term  :.  and  it  is  clear,  in  this  case,  that  the 
money  not  having  been  paid  at  the  appointed  time^  the 
mortgagor  was  tenant  by  sufferance ;  for  he  came  in  by 
a  rightful  title,  though  he  held  over  wrongfully.  Then, 
here  ihefte  being  no  payment  of  interest,  the  mortgagor 
held  by  wrong,  and  consequently  the  plaintiff  ought  to 
have  brought  his  action  within  20  years.  But,  secondly^ 
the  plaintiff  is  barred  by  the  fine,  and  he  ought  to  havf 
made  an  entry  in  order  to  avoid  it.  [Boj/^  J.  The  fine 
can  have  no  operation ;  the  mortgagor  had  no  freehold ; 
for  in  order  to  constitute  a  title  by  disseisin,  there  must 
be  a  wrongful  entry ;  whereas  in  this  case,  there  has 
been  at  most  (mly  a  wrongful  continuance  of  the  posses- 
sion. Doe  V.  Perkifis  (c)  and  Sfnartle  v.  William  {d)  are 
authorities  expressly  upon  that  point.] 

(a)  1  Ld.  Hi^mond,  740  .  (b)  S  Unu  USi 

(c)  31f.4f<5'.S71.  Ift)  lSalk.24S. 

Vol.  v.  2z  Tiniak 
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gagttf  wad  doci  not  therefore  require  an  entry  to  atoicl        1822* 
iU 

HoLROTD  and  Best  Js.  concurred. 

Jtiagment  Afflnncd* 

(a)  See  Coote  on  the  Law  o^Morlgagef  p.  948. 


The  King  against  The  Steward  and  Sultoni  of 
the  Manor  of  Havering  Atte  Bower. 

/^HITTY  had  obtained  a  rule  nisi  for  a  mandamus  to  Bydurur  Uie 
the  steward  and  suitors  of  the  court  of  the  lordship  thaf  ^irtewaia 
or  manor  of  Havering  Atte  Batoer^  in  the  eounty  of  JJJJI^oJfSouJd  * 
Essea:^   to  receive  and  admit  the  plaint  of  Wm.  Wood  ^^J*  J^J[^*?or 
against  George  Butcher,  and  to  issue  process  from  the  ^f  ^^T^JS" 
said  court  thereon,  and  to  proceed  to  hear  and  determine  «>2t>f  ^nd  there 

had  been  a  non* 

the  same,  pursuant  to  the  charter  of  2  Jac.  1.   The  affi-  mer  of  Uie 
davits  set  out  the  charter  by  which  the  king  granted  that  yean  (except 
the  steward  and  suitors^  for  the  time  beings  of  the  court  oTlerying  finM 
belonging  to  the  manor  (which  was  of  dDcient  demesne)  !^*|^^)"^ 
should  have  power  and  authority  to  hear  and  deter-  cwrtWn^for 
mine^  by  plaints  to  be  levied  and  prosecuted  in  the  said  ^^^"^^_^ 
oOttrt)  pleasi  debtsi  accounts^  eovenants»  trespasses^  as  ofpermiMionin 

the  charter  were 

weir  by  force  and  arms  committed  as  otherwisei  deten*  obligatory;  and 
tion  of  chattels,   and  all  other  contracts  whatsoever,  ^dc^^'g 
within  the  lordship  or  manor  aforesaid  made,  done,  or  lott  by  the  non- 
arising,  although  the  same  debts,  &c.  do  amount  lo  or  ^^^' 
exceed  40^.    The  charter  had  been  acted  upon,  and  the 
oMrt  regularly  held  every  three  weeks.     But  by  the 
tecordd  it  appeared,  that  the  last  plaint  for  a  debt  or 
contract  had  been  heard  and  determined  in  1776:  the 
test  ittitaiiee  of  a  suit  in  refrfevin  was  in  i790^  wd  ift 

ttit 


m\   .-iM^ 
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1822. 


The  King  against  The  Inhabitants  of  St*        wednetia^, 

Austell.  ^ 


J^HOMAS  CARLYON,  Esq.,  appealed  against  the  wiMratbe 

following  assessment  for  the  relief  of  the  poor  of  ^Iby^fnden- 
tbe  parish  oi  St.  AusteU,  in  the  county  of  Cornwall.  ^^^^^ 

Rates  on  tin  and  copper  dues,  and  water-courses*         J"*?./""  *™* 

ire6  XioeTty  to 

T.  C.  Esq.,  for  Crinnis  copper  dues.  dig,  minc^and 

learch  for  tiiiv 
£.      S.     d.  tin  ore,  &c.» 

and  the  laine 

Annual  return,  -  -     4080     0     0  to  tike  and  oon- 

Amount  taken  at  two-fiflhs,     -   #1632     0     0  ownufe,iub- 

Assessment  at  ^s.  in  the  pound,       244  16     0  SSn^^thVST' 

oontained,  and 
to  make  itocb 

The  sessions  amended  the  rate  by  striking  out  this  ^^^  *^ 
assessment,  and  stated  the  following  case.     Mr.  Carlyon^  ihould  think 


at  the  time  of  makmg  the  rate,  was  not  an  inhabitant  yielding  and 

,        t*         lit  P'y*"^  *o  ^^^ 

-of  St.  Austellj  nor  the  occupier  of  any  land,  house,  or  one  full  eighth 

other  property  therein,  unless  he  was  deemed  to  be  such  such  tin,  tin 

occupier    in  respect  of  the  said  dues:    as  to  which  lanlc having 

the  facte  were,  that  he    being   seised    in  fee  of   all  ^"plJj^Ti*' 

the  lands  within   which   a  certain    mine   was    situate,  o^«»7>"«  f^ 

'    merchantable, 

by    indenture    made     12th  January^  1811,    between  and  6t  to  be 

•^  ^  ^  imeltcd.     And 

him   and  one  Josh%ia  Rawe^  in   consideration   of  the  theindentura 

contained  a 

payment  therein  reserved,   and  of  the  covenants,  &c.  power  cither 
therein  contained,  did  give  and  grant  unto   the  said  ore,?r^e° 
Joshua  BoFWCi  his  partners,  fellow-adventurers,  &c.  full  j^n'J)!!^, 
and  free  liberty,  licence,  power  and  authority,  to  dig,  iJ^tSfu^flS 

the  owner  had 
received  it  in 
money :  HelJ,  that  for  this,  his  one-eighth  share,  he  was  liable  to  be  rated  as  an  occupier 
of  land,  the  reservation  operating  as  an  exception  out  of  the  demiiey  and  not  bei^g  of  tbt 
nattirt  of  a  rent 

Z  s  S  work) 
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as  aforesaid ;  and  would  give  six  days'  notice  in  writing  1822* 
to  hira,  or  his  agent  or  tolleri  of  the  time  of  every  " 
weighing  or  division  of  the  tin,  tin  ore,  &c  to  be  raised  agfdMt 
and  gotten  by  virtue  of  these  presents:  and  also,  that  apuof 
they  would  pay  all,  and  all  manner  of  rates,  taxes,  and 
assessments  whatsoever,  which  should  at  any  time  there* 
after,  during  the  term  thereby  granted,  be  taxed^ 
charged,  assessed,  or  imposed  upon  the  tin,  &c. ;  and 
the  money  which  should  arise  from  the  sale  thereof 
or  the  dues  thereby  reserved,  or  upon  Thomas  CaV'^^ 
lyon^  his  heirs  or  assigns,  for  or  in  respect  thereof 
and  indemnify  him  from  the  same ;  and  would  effectually 
work  the  premises  in  the  most  proper  and  effectual 
manner,  with  as  ufficient  number  of  labouring  mjnerS| 
unless  prevented  by  water  or  other  inevitable  impedi- 
ment. By  virtue  of  this  grant  or  set,  the  mine  bad 
been  worked  ever  since  the  date  thereof,  by  Joshua 
BoWt  and  certain  persons  or  adventurers  .claiming 
under  him,  at  their  own  sole  risk  and  expense^  by 
their  own  labourers,  and  under  the  entire  direction 
and  superintendance  of  their  own  agents,  and  without 
any  expense,  risk,  or  interference  whatsoever,  of  or 
by,  or  on  the  part  of  Thomas  Carlyon.  Various  shafts, 
levels,  and  other  works  necessary  to  search  for  cmd 
obtain  ore  had  been  dug  and  made,  and  counting 
houses  and  other  houses  built  by  the  adventurers  at  a 
great  expense,  under  and  by  virtue  of  the  said  grant 
or  set  within  the  limits  thereof;  and  the  mine,  and 
all  the  erections  thereon,  and  shafts,  levels,  and  other 
workings  within  the  same,  had  always,  since  the  working 
of  the  said  grant  or  set,  been,  and  still  are,  in  the  sole 
occupation  and  possession  of  the  adventurers*  The  mine 

Zz  4  Is 
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upon  the  ground,  that  coal  mines  alone  bdving  been        ttiii. 
mentioned  in  the   statute,   the   rule   expressio   unius     .<J^^ 
est  exclusio  alterius  applies,  and  partly  because  of  the        tif^thbt, 
risk  attending  the  working   of  them.      In  RofWb'v.      yenMd 
Odb  (a),  the  person  rated  was  the  lessee  of  the  lot  and 
oope ;  and  he  was  rated  on  the  ground,  that  he  wns  the 
oectt()ier  of  property  to  which  the  risk  attending  mining 
eoBcems  did    not   apply.      There,    too,   the  persons 
working  ware  acting  under  a  general  custom  within,  the 
districty^  and  not  under  a  specific  contract,  asiiere.  .Sex 
T>  Baptist  i^  Company  {Jb)  was  also  similar,  :in  bosh 
these  respects,  ta  Bcfwk  v.  Gelh^  -  Here,  however^  the 
cfwner  is  for  the  first  time  sought  to  be  rated;  unless, 
indeed,  that  question  can  be  said  to  bave  arisen  in  Rex 
▼•  SU  Agnes  {c) :  where,   however,   the  point  was  not 
ai^ued.     But  the  cases  of  Rex  v.  The  Bishop  (^  So' 
eiesier  (d)  and  Rex  v.  The  Earl  of  Pom/ret  {e)  are  in 
point.     Those  were  both  cases  of  owners  letting  out 
their  property  upon  a  written  contract,  and  the  jli^ment 
of  the  Court  was  against  the  rate.     The  owner  of  a  mine 
under  circumstances  like  the  present,  may  run  a  con- 
siderable risk ;  for  he  may  be  obliged  to  incur  great 
expense  in  opening  the  mine  before  he  lets  it  to  the 
adventurer,  and  after  having  received  the  rent  in  ore, 
may  be  at  great  expense  in  making  the  mineral  mer- 
chantable.    Here,  by  the  instrument  in  question,  the 
right  of  possession  in  the  mine  passed  to  the  adventurer, 
«id  the  landlord,  if  he  entered  upon  it,  would  be  guilty 
of  trespass ;  unless,  as  in  Doe  dem.  HanUy  v.  Wood  (JT), 
be  came  upon  the  land  for  the  purpose  of  re-entry,  pur- 

(a)  Cowper,  451.  (6)  1  M.  j-  8.6X2. 

(c)  Z  T.  R.  4Sa  {d)  12  Etut,  555. 

{$)  S  M.  i  S.  159.  (/)  3  JB,  i  A.  724b 

suant        * 
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served  to  the  lord,  in  The  King  v.  Earl  of  PamfreU  wa^ 
of  smelted  lead  ;  but  here  the  reservation  is  of  part  of 
the  native  mineral.  On  thesS  grounds,  it  seems  to  me 
that  we  ought  to  decide  in  favour  of  the  rate ;  and  I  do 
that  with  the  less  reluctancei  because  it  is  still  open  to 
the  party  to  institute  an  action  against  the  person  who 
may  levy  fi>r  the  rate,  and  so  to  bring  the  question  be- 
fore a  higher  tribunal. 


«0» 

1898. 

The  KiVi^ 

Thelnhnbili. 

tntsof 
ST.Autzxxx. 


Bayucy  J.  We  ought  to  lay  out  of  the  question  the 
circumstance  of  this  being  a  failing  mine.  For  it  19 
a  beneficial  and  useful  property  to  the  person  pn  whom 
this  rate  has  been  made ;  and  it  was  held  in  Re:ip  v. 
ParroU  {a)  that  a  coal-mine,  whether  profitable  or  not, 
is  still  rateable.  This  falls  within  the  principles  laid 
down  in  Bfiwls  v.  GeU^^  Rex  v.  St.  Agnes,  and  Bex  y. 
The  Baptist  Mill  Company,  and  is  distinguishable  from 
Mex  V.  The  Bishop  qf  Rochester  and  Bex  v.  The  Earl  of 
Pomfret^  Here,  the  person  rated  is  in  fact  an  occupier 
of  land,  and.  derives  a  profit  in  respect  of  that  occupa- 
tion ;  and  that,  according  to  the  doctrine  laid  down  in 
the  first  set  of  cases  to  which  I  have  referred,  makes  him 
rateable ;  and  he  has  not  dispossessed  himself  of  the 
possession  of  the  land,  as  was  done  in  the  two  latter 
cases.  In  Bmds  v.  GelU  it  was  first  decided,  that  a 
party  was  rateable  for  lot  and  cope.  It  is  said^  indeed, 
that  the  party  rated  there  was  a  lessee.  That  distinc- 
tion makes  no  difference ;  for,  if  the  lot  and  cope  had 
not  been  rateable  in  the  hands  of  the  original  proprietor, 
it  would  not  have  been  so  in  the  hands  of  his  lessee. 
The  true  ground  of  that  decii>ion  was,  that  the  party 

(a)  5  r.  2?.  593. 


was 
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HoLnoYD  X  In  the  view  I  have  tak^n  of  this  case^ 
I  entirely  agree  with  the  rest  of  the  Court.  The  cnsc  of 
Bawls  V.  Gells^  although  it  was  doubted  by  Lord  Kenyan 
in  Rex  v.  Parrot^  seems  to  me  to  have  been  well  decided. 
It  was  confirmed  by  Rex  v.  The  Baptist  Mill  Company^ 
from  which  I  cannot  distinguish  this  case.  The  case  of 
Bex  v.  Tlie  Earl  of  Pomfret  is  distinguishable  on  the 
grounds  already  stated. 
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1822. 

The  Kivo 

againit 

The  Inbabtt- 

antiof 
Si.  Ausull. 


Best  J.  If  it  were  true  that  we  must  cither  overrule 
Bex  V.  T/ie  Baptist  Mill  Company^  and  the  cases  con- 
firming that  decision,  or  tlie  case  of  Bex  v.  Tke  Earl  of 
Pomfret^  I  should  be  inclined  to  support  the  former. 
But  it  is  not  necessary,  inasmuch  as  there  is  a  material 
distinction  between  them.  Here,  it  seems  to  me  to  b^ 
dear,  that  Mr.  Carlyon  is  an  occupier  of  land.  For 
the  mine  is  not  in  the  exclusive  occupation  of  the 
adventurers;  and  whatever,  by  the  indenture,  is  not 
granted  out  of  Mr.  Carlyon^  remains  in  him.  All  that 
the  adventurers  take  under  it  is  a  licence  to  enter  and 
dig,  and  take  away  the  minerals.  But  when  they  have 
so  done,  and  the  minerals  are  brought  to  grass,  a 
division  of  the  ore  between  them  and  the  landlord  takei 
place.  This,  then,  is  the  same  as  if,  instead  of  working 
for  wages,  they  worked  on  condition  of  being  paid  by  a 
certain  share  of  the  produce.  In  this  case,  therefjre, 
the  rate  must  be  supported. 

Order  of  Sessions  quashed. 

Gumey  and  Adam  were  to  have  argued  on  the  other 
side. 


■J 
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defendant.     Here,  it  does  not  appear  that  the  defendant        1822* 
knew  any  thing  about  it. 


Per  Curiam.  The  rule  was  laid  down,  as  stated  in 
Du  Belloix  v.  Ijord  Waterpark^  that  when  a  cause  is 
pending,  a  party,  if  he  means  to  apply  for  security  for 
costs,  must  take  no  step  after  he  knows  that  the  pl^n- 
tiff  is  out  of  England;  for  a  defendant  ought  not  to  wait 
until  eltpense  has  been  necessarily  incurred,  which  must 
frequently  be  the  case,  particularly  in  actions  of  trespass 
and  replevin.  Under  the  present  circumstances,  how- 
ever, we  will  give  leave  to  the  defendant  to  file^  if  he 
can,  a  supplementary  affidavit,  stating  that,  at  the  time 
he  pleaded,  he  was  not  acquainted  with  the  plaintiff's 
absence  from  this  country.     If  that  a£5davit  is  not  filed, 

the  rule  must  be  discharged. 

Rule  accordingly* 


DUNCAK 

againtt 


GrOTTICK  against  BaILET.  Weinetday. 

^  Ifoy  8th. 

T>EADER  had  obtained  a  rule  for  setting  aside  the  On  motion  for 

jL\  ...  setting  aside 

proceedings  on  the  bail-bond,  in  this  cause,   on  proceedings  on 

the  bail  "bond* 

payment  of  costs,  bail  above  having  been  justified.    The  bau  aboTe 
affidavit  of  the  defendant,  in  support  of  the  rule,  only  thraidaWt, 
stated,  that  he  had  a  good  defehce  to  the  action.  Se*defendant* 

has  a  good  de- 
fence upon  the 

La'oceSf  on  shewing  cause,  objected,  that  this  affidavit  fi^^riu, 
was  insufficient,  in  not  having  stated  that  the  defendant 
had  a  good  defence  on  the  merits. 

T/ie  Court  were  of  this  opinion ;  but  the  rule  was 
afterwards  made  absolute,  upon  terms. 

Rule  absolute. 
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Spence  and  Another  against  Jones,  Esq.        ^yil^th. 

DEBT,  brouffht  by  the  plaintiflFs  in  Easier  term  last,  The  commis- 
against  the  defendant,  the  marshal  of  the  Marshal'  rapt  are  author. 
'  seOf  for  the  escape  of  one  White^  conmiitted  to  the  cus-  49  G.  3.  c.  121. 
tody  of  the  defendant  in  execution.     Plea,  general  issue,  dp  a'bankrupN 
At  the  trial,  before  Abbott  C.  J.  at  the  Middlesex  sittings  ^^^^  '"^J""^^ 
after  Michaelmas  term,  a  verdict  was  found  for  the  5"i72^i^* 

'  full  disclosyre 

plaintiffs,  subject  to  the  opinion  of  the  Court  on  thefol-  ©^  h«Mutc 

'^  •^  '^  and  effects  at 

lowing  case :  •ny  of  the 

"  ^  three  meetings 

In  Trinity  term,  1820,  JVhite  was  duly  committed  to  under  the  com- 

1  1         n     1         1   <«      1  •  •  r\        r.      miision,  or  any 

tlie  custody  of  the  defendant  in  execution*     Un  the  adjournment 
15th  Mtttfi  1821,  a  commission  of  bankrupt  was  issued  ^ 

against  White,  under  which  he  was  declared  a  bankrupt, 
and  the  usual  advertisement  was  inserted  in  the  London 
Gazette,  requiring  him  to  surrender  himself  to  the  com* 
missioners  on  the  2d  and  9th  days  of  Jwief  and  on  the 
7th  oijidy  then  next,  at  twelve  o'clock  at  noon  on  each 
of  those  days,  at  the  Guildhall,  London,  and  make  a 
full  discovery  and  disclosure  of  his.  estate  and  efifects ; 
and  at  the  last  sitting  the  bankrupt  was  required  to 
finish  his  examination.  On  the  8th  June  the  commift- 
sioners  issued  'a  warrant  to  the  defendant,  as  such 
marefaal.  White  then  being  in  his  custody,  requiring 
him  to  bring  the  bankrupt  before  them  on  the  following 
day,  the  9th  June,  in  order  to  be  examined  touching 
the  discovery  of  his  estate  and  e£Eects,  according  to  the 
direction  of  the  several  acts  of  parliament  in  that  case 
made  and  provided.  In  compliance  with  this  war- 
rant the  defimdant,  on  the  9th  day  of  June,  brought 
V0L.V.  3  A  White 
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tniflsionenB  were  obliged  to  go  to  the  prison  and  examiM       ISM. 
a  bahkrnpt  charged  in  ext^ution.     And  the  legislatare 
eridentljf  intended  b^  the  statute  49  G.3*  c.  121.,  tkat 
until  the  laH  examination  the  creditor  should  have  Iht 
benefit  of  the  bankrupt  being  kept  in  close  custody. 

Campbell^  totitra*  The  Commissioners  were  aatlio- 
rised  to  bring  up  the  bankrupt  at  the  second  meeting* 
The  word  ^^  last"  may  be  rgected)  if  necessary ;  and  it 
appears  cleflriy^  from  the  entire  dausci  considered  with 
ri^erence  to  the  5  G.  2.  c.  30.|  to  have  been  the  intention 
of  the  legislature  that  the  bankrupt  charged  in  execution 
should  be  brought  before  the  commissioners  at  any  time 
for  the  pui^ose  of  examination.  By  the  5  G.  2.  c.  SO.  &  1. 
the  bankrupt  is  required  to  submit  himself  to  be  examined 
from  time  to  time  by  the  commissioners,  and,  upon  such 
his  examination,  fully  and  truly  to  disclose  all  his  e&ctM 
and  estates.  The  term  '^  examination,"  therefore,  means 
an  examination  from  time  to  time.  Then,  by  s.  2.,  the 
commissidners  arc,  within  the  forty-two  days,  to  appoint 
three  several  meetings  for  the  purposes  aforesaid^  the  last 
td  be  en  the  fortynsecond  day.  Then,  by  s.  6.,  in  case  a 
bankrupt  is  in  execution,  the  commissioners  are  to  at* 
tend  him  from  time  to  time,  and  take  his  discovery  as  in 
other  coses,  and  the  assignees  are  required  to  appoint 
persons  to  attend  the  bankrupt  from  time  to  time,  and 
to  produce  his  books,  in  order  to  prepare  his  last  dis- 
covery  and  examination.  The  words  "  last  examin- 
ation" occur  here  for  the  first  time,  and  evidently  mean 
the  Slime  thing  as  discovery.  He  was  then  stopped  by 
the  Courts 

Abbott  C.  J.  The  question  in  this  case  aepends  en- 
tinljr  oa  the  coMtraction  of  die  49  Q,  3.  c.  J21.  i.  IS. 

3  A  8  -  fhat 


Jomek 
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being  coupled  with  the  word  discaoen/,  means  that  dis«        1823. 
covery  and  examination  which  may  become  final  by  a       ' 
full  and  satisfactory   discovery  and   disclosure  of  his        agamtt 
estate.     The  words  last  examination  seem  to  have  been 
copied  from  this  statute  into  the  49  G.  3.  c*  121.  s.  IS^ 
and  these  provisions  being  in  pari  materia,  ought  to  re<- 
ceive  a  similar  construction. .  I  am,  therefore,  of  opinion, 
that  the  words  last  examination  mean  that  examination 
made  from  time  to  time,  which  is  ultimately  to  be  the 
final  discovery  of  the  bankrupt's  estate  and  efiects.     That 
being  so,  the  commissioners  in  this  case  were  authorised 
to  have  the  bankrupt  brought  before  them  on  the  oc- 
casion in   question ;   and,  consequently,  there  was   no 
escape,  and  the  judgment  must  be  for  the  defendant 

Batlet  J.  By  the  provisions  of  the  5  6. 2.  c.  SO.  the 
commissioners  were  bound  to  appoint  three  several 
meetings  for  the  appearance  of  the  bankrupt,  the  last 
of  which  was  to  be  on  the  forty-second  day  after  bis 
surrender,  and  if  the  bankrupt  was  in  execution,  the 
commissioners  were  bound  to  attend  him  in*  prison 
three  different  times.  If  he  was  not  in  execution,  the 
commissioners  might  send  for  him,  and  he  was  bound 
to  attend  them.  Under  these  circumstances  the  49  G.  S. 
c.  121.  5. 13.  was  passed,  the  object  of  which  appears, 
by  the  recital,  to  have  been  to  remedy  the  inconveni- 
ence which  arose  from  the  commissioners  being  obliged 
to  attend  the  bankrupt  in  prison.  Now  this  incon- 
venience will  not  be  remedied,  if  the  commissioners  are 
authorised  only  to  bring  the  bankrupt  before  them  once^ 
.viz.  on  the  last  day  appointed  for  his  examination,  and 
are  bound  to  attend  him  in  prison  on  the  first  and 
second  day;  and  a  remedial  act  should  be  construed  so 

S  A  3  as 


\ 


Jons. 
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and  the  bankrupt  is  to  attend  the  commissioners,  and       1822, 
to  be  free  from  arrest  during  the  42  days,  provided  that       ^""^ 

SrvNCi 

he  is  not  in  custody  at  the  time  of  his  surrender.  Now,  agama 
if  the  commissioners  receive  a  complete  disclosure  of  his 
effects  at  the  first  or  second  meeting,  the  bankrupt  will 
not  be  compellable  to  make  any  farther  disclosure^  and, 
consequently,  the  last  examination  may  be  completedjut 
the  first  or  second  meeting.  It  follows,  therefor^  that 
his  last  examination  may  be  taken  on  either  of  those  days. 
Considering  then  the  49  G.  3.  c.  121  •  &  13.,  with  reference 
to  the  provisions  of  the  5  G.  2.  c.  30*  $•  6,,  I  think  we 
are  warranted  in  construing  the  words  ^^last  examination'' 
to  mean  the  complete  disclosure  and  discovery  of  the 
estate  and  effects  of  the  bankrupt  made  from  tiine  to 
time :  and  whatever  separate  attendances  are  necessary 
for  the  purpose  of  making  a  full  disclosure^  constitute 
together  the  last  examinatioiL 

Best  J.  I  thmk^  also,  that  the  words  last  examination 
do  not  mean  the  examination  which  may  take  place  on 
the  last  day  of  meeting,  but  the  full  and  final  disclosure 
of  the  bankrupt's  estate  and  effects  upon  any  of  the  days 
appointed  for  that  purpose,  and  that  the  commissioners 
may  bring  him  before  them  at  any  time  appointed  for 
that  purpose. 

Judgment  for  the  defendant. 


SA4 
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leasing  the  same,  except  with  the  special  consent  of  the       1S22. 
plaintiff*     The  plaintiff  averred,  that  after  the  making        Amoet 
of  the  indenture,   he,  on  12th  May^  1921,  commenced     ^^"^ 
an  action  in  the  name  of  Brodrick  against  Bm)€^  upon 
the  bond,  to  recover  the  principal  and  interest ;  yet,  that 
the  defendant,  not  regarding  his  covenant,  did  not,  nor 
would,  (although  he  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  requested  by  the  plaintiff  so  to 
do,)  avow,  justify,  and  maintain,  ratify  or  confirm  the 
said  action  so  commenced ;  but,  on  the  contrary  thereof, 
after  the  making  of  the  said  indenture,  to  wit,  on  the 
6th  day  of  Marchf  1821,  &c.  at,  &c.  the  defendant  did 
execute  to  Maaoe  a  general  release  of  all  actions,  bills, 
bonds,  &c.     By  reason  whereof,  the  plaintiff  was  hin- 
dered from  recovering  the  principal  money  and  interest 

I 

made  payable  by  the  bond,  and  in  proceeding  in  the 
action  so  commenced  by  him,  and  had  also  been  de^ 
prived  of  the  means  of  recovering  the  costs  incurred 
by  the  action,  and  had  sustained  costs  in  endeavouring 
by  rule  of  Court  to  set  aside  the  release.  Demurrer  to 
this  breach  of  the  declaration,  and  the  causes  assigned 
were ;  first,  that  there  was  no  venue  to  the  allegation  of 
request  in  the  declaration  ;  and,  secondly,  that,  by  that 
breach,  the  plaintiff  sought  to  recover  damages  which 
he  was  not  entitled  by  law  to  recover, 

Gasdeef  in  support  of  the  demurrer.  By  this  deed, 
the  defendant  covenants,  at  the  request  of  the  plaintifi^ 
to  avow,  justify,  and  maintain  all  actions  brought  by 
him.  Lowe  v.  Kirbt/  (a),  Pecke  v.  Mithwolde  (5),  Banks 
V.  Thwaites  (c),  and  Back  v.  Oooen  {d\   are  authorities 

(a)  Sir  IT.  Jonet,  56.  (6)  Ibid.  85. 

(c)  5  Lc9tu  75.  {d)  5  r.  B.  409. 

to 


HxpiMflri 
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diial]^^   himself  from  supporting    any    acikw  wh^t^        1899, 
ever,  and  that  is  the  substantial  part  of  the  breiacb)  and  a        - 
request  is  wholly  unnecessary.    As  to  the  second  ^use  oX     jig^i^u 
demurrer,  it  is  sufficient  to  say,    that  it  is  no  gppd 
ground  ^f  demurrer  to  the  whole  breach,  that  th^  cour 
sequential  damages  are  not  vecoverahle.     Th^  plaintiff 
is  entitled  to  reoover  some  damage^  and  that  i$  suftc^^t 
to  support  the  breaob* 

Baxlev  J.  The  case  of  Bt^ld  v«  ScM  (a)  Mf  a^ 
authority  lo  shew  that  the  last  ground  of  demuri^ 
caBBol  be  supported.  That  was.  an  aotion  ^  ^^t  op 
bond  conditioned  for  the  performanoe  of  (y)venants; 
upon  oyec  of  the  baqpid  and  of  the  deed  iber^  uppei^v^ 
to  be  a  covenant  by  the  testator  to  indemnify  {ho  p)ai<l7 
tiff  against  all  debts  which  his  wife  should,  during  sepa- 
xation,  contract,  and  agamt  the  payment  of  i^iinp^y, 
and  all  eostsi  whieh  the  pbilitiff  &t^d  b^  [i^  to  1^  h^ 
mfe'^  conlracli^  ^hts,  8(e^  Th^  bre$u4\  assigned  in  the 
feplication.  was,  that  J*  A  h%/i  b^ro^ght  m  W^o^^ 
against  the  plaintiff  for  a  debt  whif^t  h^  wife  bad  oon^ 
trailed  during  separationj  and  had  recovered  judgmwt 
for  the  debt  and  costs,  and  that  the  plaintiff  ufas  obliged 
to  pay  the  same,  and  to  ii^ui;  ei^p^^ces  in  the  def^e^ 
of  the  suit ;  yet  that  the  d[ef^ndanit  djd  nql  indemnify 
the  ptaiatiff  for  the  costa  «o  paid  hy  )iim,  or  fop  hU  e^r 
penaea.  l^n  de«ii;^rer  '\t  was  a^gu^  thai  ii;^  repU? 
oation  cpuld  not  be  supppvto^  because  tl^  plaintiff  had 
assigned  a  breach  for  the  npn-paymefit  of  a  grosf^  WfOh 
ffiXt  of  w^ich  th^  defendant  was  not  bpund  tQ.  pay; 
be^ause^  in  ordeip  t^  efiti^  plauj^tifl^  to  v^oow^  tl)^  (ioeto 

•nil 
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not  entitled  to  recover,  will  not  prevent  him  from  main-        1822. 
taining  his  action.     If  this  objection  be  a  ground  of  de-  ■ 

murrer  in   itself,  it  should,  at  all  events,  have  been        agamst 
confined  to  that  part  of  the  breach  only. 

• 

Best  J.  concurred. 

Judgment  for  plaintiff 


BllOOUCK. 


Ffidatff 

Smith  against  Pritchard.  May  loth. 

CARTER  had  obtained  a  rule  nisi  for  setting  aside  a  V^^I^^  ,,, 
warrant  of  attorney,  and  the  judgment  entered  up  «•  ?'.*'^'*\ 
thereon,  given  to  secure  an  annuity,  on  the  ground  that  mcinoritl  of  au 

^    ^  ^  annuity  should 

the  description  or  place  of  abode  of  the  witness  to  the  oonuin  Uie 

,  names  and 

warrant  of  attorney  was  not  correctly  stated  m  the  me-  places  of  abode 
morial.  It  appeared  from  the  affidavits  that  it  was  thus  i^  ^  warrant  of 
stated  in  the  memorial :  "  Charles  Rilot,  clerk  to  mUiam  '^^^^^ 
/Iget'j  of  Great  Marlborough- street,  in  the  county  of  J^J^*^'  *°^' 
Middlesex,  centleman."     Charles  Riht  did  not  reside  in  ^^«'«  »*  '^•»  ^ 

'  ^  thus  stated,  A. 

Great  Marlboromh'Street :  but  was  a  clerk  to  Mr.  As^er,  -»»  clerk  to  x 

^  :  S.  of  D.  street, 

who  resided  there ;  and  it  was  sworn  that  he  had  been  in  the  county 

well  known  to  the  defendant  for  thirteen  years.    In  sup-  Held,  that  this 

port  of  the  rule  Dar^ifi  v.  Liiicoln  (a)  was  cited.  cient,  it  appear- 

ing that  A,  B. 
^  ♦       t^         •  r  •       f       L,     '^       ***  reside, 

Denmafi  shewed  cause.     In  Darwin  v.  Lincoln  the  but  only  attend- 

^  ed  at  the  office 

subscribing  witness  was  merely  described  as  clerk  of  there  at  Uie 
Mr.  Birkettj  and  Mr.  Birkeit^s  residence  was  not  added. 
So  that  there  is  a  distinction  between  the  two  cases ;  for, 
here,  he  is  described  as  clerk  to  Mt.  Agey^  of  Great 

(a)  Antet  444. 

Marlborough^ 
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Abbott  C.  J.     I  still  retain  the  opinion  which  I  de-       1828, 
livered  in  Darwin  v.  Lincoln^  that,  taking  the  second       — 

Smith 

clause  of  the  53  G.  3.  c.  141.  and  the  schedule  together,  <kgainst 
they  require,  not  merely  that  the  namc^  but  the  place 
of  abode  of  the  witness  should  be  stated  in  the  me- 
morial. For  the  second  clause  requires  that  the  names 
of  the  witnesses  shall  be  inserted  in  the  form  or  to  the 
effect  following,  and,  in  the  form  given  by  the  sche- 
dule^ after  the  name  of  the  witness,  the  word  "  oP'  is 
inserted.  Now,  that  must  mean,  as  it  seems  to  me^  that 
his  place  of  residence  should  be  added.  The  case  of  a 
soldier  or  a  sailor,  who  may  have  no  place  of  residence 
at  the  time^  has  been  mentioned.  Possibly  those  cases 
may  be  provided  for  by  the  subsequent  words  of  the 
clause,  giving  a  power  of  making  such  alterations  in 
the  schedule  as  the  nature  and  circumstances  of  the 
particular  case  may  reasonably  require ;  and  if,  there- 
fore, the  witness  has  really  no  place  of  residence,  the 
memorial  may  be  sufficient,  if  it  contain  a  description 
of  him  like  that  suggested  in  argument.  But  that  is 
not  suggested  in  the  present  case.  There  may  be  very 
good  reasons  why  the  legislature  should  require  the 
residence  of  the  party  to  be  stated :  for,  by  applying 
there,  information  may  be  obtained  from  persons  per- 
fectly disinterested,  which  may  not  always  be  the  cas© 
where  application  is  made  at  the  attorney's  office,  where 
the  deeds  have  been  executed. 

•    Rule  absolute. 
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Ireland,  under  59  Geo.  3.  c.  12.  5.33.     That  act  pro-       1822. 
vides,  that  if  an  Irishman^  not  havinir  sained  a  settle-        - 

"  The  Kiso 

ment  in  any  part  of  Efigland^  shall  become  chargeable  agniust 
to  any  parish,  by  himself  or  his  family,  they  shall  be  ants  of 
passed,  under  the  provisions  of  that  act,  to  Ireland.  Now 
here  the  pauper  did  become  chargeable  by  his  family : 
for  his  daughter  being  an  unmarried  woman,  and  preg- 
nant, was,  according  to  the  35  Geo.  3.  c.  101.  s.  6.  actu- 
ally chargeable  to  the  parish  where  she  was  residing. 

Per  Curiam.  We  are  K>f  opinion  that  the  charge* 
ability  contemplated  by  the  legislature  in  59  Geo.  *S. 
c.  IS.  s.  38.  was  the  actual  asking  for  parish  relief^  and 
not  the  constructive  chargeability  created  by  35  Geo.  3. 
o  101.  5.  6.  The  order  of  sessions  is  wrong,  and  must 
be  quashed. 

Order  of  sessions  quashed. 

Scarldt  and  Cauttenay  were  to  have  argued  on  the 
other  side. 


Vol,  y.  a  B 


IN  THl  Third  YsAlb  o  OEOROE  IV.  'MS 

disposed  of^  the  surplus  remaining^  and  book^-debtSf  iBUt 
with  all  my  ready  money  and  monies  in  thd  pubtic  /"""  . 
funds^  and  monies  upon  bonds^  and  mortgage^  atld  ditns 
otherwise,  whomsoever,  wheresoever)  and  whatsoever)  ifewuirtr; 
I  give  equally,  share  and  share  aHk#,  to  be  dividid 
amodgst  my  three  daughters,  EliiUtbak^  Ann,  afid  Safai$ 
to  be  paid  them  severally  when  they  arrive  to  tht  agtf  of 
twenty-two  years,  their  equal  share,  and  ftot  before; 
and  desire  my  executors,  8tc.  may  place  the  said  sami 
be  what  it  will,  out  to  interest,  either  in  the  publie  funds 
or  for  other  real  security,  and  apply  the  Interest  to 
their  support,  in  order  for  the  said  interest  to  find  the&t 
food  and  clothes,  and  pay  for  their  education)  or  What  is 
judged  needful  by  their  trust,  so  that  they  may  not  iM 
obliged  to  live  upon  any  part  of  their  mother'i  small 
income ;  and  in  case  either  of  my  three  daughters)  Eli* 
zabethf  Ann^  or  Sarah,  shall  die  before  th^  arrite  to 
the  age  of  twenty«>two  years,  or  die  single,  or  before 
marriage^  the  said  deceased's  portion  shall  be  equally 
divided  between  the  two  surviving  sisterS)  share  ail'd 
share  alike,  or  their  heirs;  also,  in  case  two  of  my 
daughters  die  without  heirs,  then  the  v4i(de  deveives  to  « 
the  surviving  one,  and  her  heirS)  in  casi  no  husband  tf 
living;  if  so,  they  enjoy  the  property  durltig  Vh 
oidy,  and  afterwards  her  or  their  fortune  goes  to  ttitf 
heir  or  heirs  of  their  sister,  as  heirs  at  law»  I  dso 
make  this  reserve,  in  case  all  my  three  dat^telrs  siMdl* 
die  without  heirs,  and  leave  no  husband  living,  or  at 
the  decease  of  the  said  husband  or  fansbands^  sbOoM  it 
happen  such  tlien  exist  at  their  decease^  I  givi^  odt  df 
the  before-mentioned  estates,  &c  [be  then  spodfiecl 
cartain  pecuniary  legacies.]}  Aud  if  this  should  Wb 
hajppan)  when  those  legacies  are  so  paid,  I  bsvw  mtA 
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beth^  descended  on  her  and  Mrs.  Driver^  as  survmng       1823. 
coheiresses.     Tlie  testator  first  disposes  of  all  his  real     D^Tdwi. 
property  in  fee  to  his  three  daughters,  and  then  alto-       I>w7«» 
gether  of  his  personal  estate.      The  daughters  are  tp     Bowuw^ 
take  equal  shares,- and  the  interest  of  their  shares  is  to  be 
applied  to  their  support.     And  then,  in  case  one  of  them 
dies  under  22,  her  portion  is  to  be  equally  divided ;  and 
if  two  die  without  heirs,  then  the  whole  derolved  on 
the  survivor.     All  this  applies  to  the  personal  property, 
for  the  words  share  and  portion  are  synonjnnous,  and 
the  former  clearly  is  confined  to  the  personal  estate. 
If  so,  the  devise  by  implication  to  the  husband  for  life 
cannot  apply  to  the  real  estate,  and  then  the  defendant 
has  no  title. 

Chittyj  contra.  The  devise  applies  to  the  whole^  both 
real  and  personal.  The  word  portion  obviously  refers 
to  the  previous  division  made  by  the  testator  of  specific 
portions  of  his  real  property  to  his  three  daughters. 
And  the  words  following  them,  relied  on  by  the  other 
side,  are  strong  to  this  efiect.  For  the  testator,  after 
saying,  that  the  whole  devolves  to  the  surnving  daughter 
in  case  no  husband  be  living,  adds,  ^^  if  so  they  enjoy  the 
property  during  life  only,  and  afterwards  her  or  their 
fortune  goes  to  the  heir  of  the  surviving  sister  as  heirs 
^t  law."  These  words  property  and  fortune^  apply  to 
the  whole  given  by  the  will,  and  the  devise  over  is  to 
the  heirs  of  the  sister  as  heirs  at  law,  which  can  only  be 
in  case  of  real  property.  Then  the  devise  over  to  the 
uncles  is  also  strong ;  for  he  gives  legacies  *^  otit  of  the 
before  mentioned  estates,'^  which  is  strong  to  shew  reial 
property  was  intended,  and  ultimately  after  thtfse  l^gadea 
Im  pttd,  devises  alt  theremdne  of  his  estiMs  lo  W 
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property  during  life  only,  and  afterwards  her  or  their        1822. 
fortune  go  to  the  heirs  of  their  sister  as  heirs  at  law.'      ^ 

°  Dot  dem. 

And  in  case  all  three  die  without  issue  "  and  leave  no       I>hiv«r 

againU 

husband  living,  or  at  the  decease  of  such  husband,  should  Bowumq. 
it  happen  such  then  exist  at  their  decease,"  he  gives 
eertain  legacies  out  of  ^^  the  before  mentioned  estates,' 
and  all  the  residue  of  the  estates  to  be  sold  and  equally 
divided  among  his  three  brothers,  share  and  share  alike. 
Now  it  seems  to  hie,  that  the  word  estates  is  large  enough 
to  comprehend,  and  is  roost  properly  applicable  to  real 
property,  and  the  direction  that  the  estates  shall  be  sold 
oonfirms  that  opinion.  The  provision  in  the  will  re* 
^pecting  the  husband,  is  not  an  unusual  provision. 
Although,  therefore,  there  are  no  express  words  giving 
an  estate  for  life  to  the  husband,  yet,  as  it  appears  from 
the  will,  that  the  heir  at  law  is  not  to  take  till  after  his 
death,  it  seems  that  the  husband  by  necessary  impli- 
cation takes  an  estate  for  life.  The  defendant  is 
therefore  entitled  to  our  judgment. 

Bayley  J.  If  an  estate  be  given  to  the  heir  at  law 
expressly  after  the  death  of  A.^  A.  takes  an  estate  for 
life  by  implication.  Now  that  is  clearly  the  case  here, 
unless  the  latter  part  of  the  will  be  confined  to  the  per- 
sonal property  alone :  and  taking  the  whole  will  together, 
it  teems  to  me,  that  it  is  not  so  confined,  but  that  it  ex- 
tends to  the  real  property  also. 

HoLBOYD  and  Best  Js.  concurred. 

Judgment  for  defendant 
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gave  notices  of  trifil  after  TVtW/y  term;  but  there  being  no        18M. 
sittings  at  Westminster,  the  causes  were  not  tried.   In  Mr-       — — — 

,  .  .  The  Knra 

chaelmas  term  they  gave  notices  again,  and  made  up  the  ^gajwe 
records  for  trial.  The  causes,  after  having  been  ap- 
pointed for  trial,  were,  in  consequence  of  the  pressure 
of  business,  made  remanets  to  the  sittings  after  Hiktni 
term,  upon  the  prosecutors'  records.  In  Hilary ■  term 
the  recognizances  were  estreated,  (witfiout  any  notice  U> 
the  defendant,  or  any  motion  for  that  purpoise  maide  bf 
the  prosecutors,)  in  consequence  of  the  defendant's  d** 
fiiult,  in  not  givit^g  notices  and  making  up  the  ftcotdi/ 
either  in  TVinity  or  MiehaelmoM  temis  last.  It  was  odn^, 
tended,  on  the  part  of  the  defendant,  that  the  estreat 
was  irregular,  inasmuch  as  the  records  having  been 
actually  taken  down  for  trial  by  the  prosecutors^  no  de» 
iault  had  been  made  by  the  defendant,  who  wias  ready 
and  willing  to  be  tried  there.  And,  besides,  in  this 
case,  the  defendant  had  no  notice  of  his  default. 

Per  Curiam.  It  was  the  defendant's  duty,  in  parsn- 
suance  of  his  recognizances,  to  be  prepared,  according 
to  the  practice  of  the  Court,  to  try  at  the  sittings  after 
'trinity  or  Michaelmas  terms,  and  be  was  not  so  pre* 
pared ;  for  he  neither  gave  notice  to  the  prosecutors, 
nor  made  up  the  records,  on  either  occasion.  And  the 
prosecutors  having  done  so  is  immaterial  to  the  question^ 
There  was  no  necessity  to  give  any  notice  to  htm  that 
his  recognizances  would  be  estreated :  for  he  was  bound 
to  take  notice  of  the  terms  of  his  own  recognizance 
The  rule  must,  therefore,  be  refused,  the  estreat  being 
quite  regular,  and  conformable  to  theordinary  practice 
of  the  Ciourt. 


•• 
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1822. 


/  _ 

The  King  against  Edmund  Griffiths,  Esq. 

TV  f  ANPAMUS  directed  to  the  mayor,  aldermen,  and  Where  a  return 
coramoji  council  of  the  city  of  Bristol^  to  restore  ^  re^re  a""* 
the  defendant  to  the  office  of  steward  of  the  Tolzey  Court  ^i/^a  ~ji 
of  that  city.     The  corporation  returned  in  substance  as  defective  in 

•^  •  *^  form,  but,  on 

follows :  That  the  mayor,  burgesses  and  commonalty  of  ^^  whole,  it ap- 

,  ^     ,  pears  that  there 

the  city  of  Bristol  were  a  corporation  by  prescription,  is  good  ground 

ibr  amotion, 

And  that  the  Court  of  the  Tolzey  in  the  said  city  was  the  Court  will 
an  ancient  court  of  record,  holden  in  the  Guildhall  of  peremptory 
the  said  city,  before  the  sheriffs,  according  to  the  law  of  ^  effect  of^ 
merchants,  and  according  to  the  immemorial  usage  and  b^l^^o*^ 
custom  of  the  said  city,  and  according  to  the  liberties  ****  corporation 

'^ '  ^  to  restore  an 

granted  by  charter,  having  cognizance  of  pleas  to  an  o^cer  whom 
unlimited  amount,  and  having  also  privilege  of  pro-  bound  immedi. 
cecding  by  foreign  attachment ;  and  that  the  office  of  in  a  more  for- 
steward  of  the  said  court,  was  an  office  of  great  trust, 
touching  the  administration  of  justice  therein;  and  that 
it  was  the  duty  of  the  steward  to  attend  the  court  when- 
ever the  same  was  holden,  and  more  particularly  courts 
appointed  for  trials  of  causes  at  issue.     It  then  set  out 
a  charter  of  Charles  the  Second,  incoporating  the  com- 
mon council,  and  giving  a  power  of  making  bye  laws, 
and  providing,  that  in   case  of  death,  amotion^  &c.  the 
steward  should  be  elected  by  the  mayor  and  common 
council.     On  the  10th  September^  1 795,  Mr.  Griffiths  was 
elected  by  the  common  council,  and  took  the  oath  of  office. 
In  1814,  whilst  the  defendant  was  steward,  it  appearing 
to  be  expedient  that  courts  should  be  holden  more  fre^ 
(jueatly  than  they  bad  usually  been,  it  was  determined 

by 
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of  which  notice  was  given  to  the  defendant,  stating  that        ^9Sif* 

there  were  causes  at  issue,  and  ready  for  trial ;  but  he  ^^ 

^  \  Th^Kma 

did   not  attend,  in   breach  of  the  duty  of  his  office,     ^agahui 
The  same  happened  on  the  29th  November  and  13tb 
December  1819,  and  24th  Jprilj  5th  Junej  2dth  August^ 
and  18th  September  1820,  and  thereby  he  delayed  the 
suitors;    and  by  this  irregularity  and  unfrcquency  oC 
holding  the  courts,  suitors  were  prevented  from  brings 
ing  actions.       On  18th  December    1820,    the  sberiflEi 
appointed  another  court  for  trials,  of  which  the  defend* 
ant  had  notice.     On  this  he  wrote  a  letter,  saying.  Jut 
could  not  concur,  and  could  not  have  any  court  until, 
the  8th  January^  and  omitted  attending  on  the  1 8tb  Dfir 
ceniber*     On  the  13th  December^  182X),  a  meeting  of  tbjS 
common  council  was  held,  when  the  sheriff's  report  was 
read,  which  stated,  that  ten  courts  had  beea  appointed, 
at  only  one  of  which  the  defendant  had  attended ;  and 
it  was  resolved  that  he  should  have  notice  to  attend  at 
the  then  next  meeting  of  the  common  council,  to  be 
held  at  the  court-house  on  the  6th  January^  to  shew 
cause  why  he  should  not  be  amoved  by  the  mayor  and 
common  council  from  his  office  of  steward  of  the  coijirt^ 
for  his  repeated  absences  from  the  courts,  and  the  injury 
and  inconvenience  sustained  by  the  public  in  oonie* 
quence  thereof.     Notice  of  this  was  given  to  him  on  the 
16th  December.     On  the  6th  January^  182 1,  a  meetug 
of  the  mayor  and  common  council,  at  the  oourtHboosc^ 
was  duly  held,  for  the  purpose  of  considering  the  pre;^ 
mises,  &c.     At  this  meeting  the  defendant  did  not  ap^ 
pear  or  shew  cause;  whereupon  an  order  waa  made  to 
amove  him,  and  his  office  was  declared  vacant.     On  the 
\^\}i  January  SL  successor  was  elected,  who  took  u{ioni 
himself  the  office, 
r  QriffUhSf 
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the  one  depend  on  those  of  the  other.     Here^  the  two        ]  822. 
are  wholly  unconnected. 


Abbott  C.  J.  It  is  unnecessary  to  pronounce  any 
judgment  upon  the  formal  objections  taken  to  this 
return,  because  I  am  clearly  of  opinioUi  that  the  Court 
are  not  to  grant  a  peremptory  mandamus  in  a  case 
where,  if  the  party  was  restored,  he  might  be  Imme* 
diately  removed  again.  The  cade  of  Rex  v.  The  Mayor 
of  Newcasikf  cited  in  1  Burf\  530.,  is  an  authority 
in  point.  There  it  appeared  by  the  return,  that  there 
was  a  power  to  remove  Mr.  FaUkerstonhmughj  and  the 

m 

Court  refused  to  interfere;  and  there  are  other  cases 
which  support  the  same  principle.  Now,  from  the  facts 
stated  on  the  face  of  this  return,  and  if  they  are  untrue 
the  defendant  may  bring  an  action  for  a  false  return^  it 
appears  that  the  Tolzey  Court  of  Bristol  is  an  imme* 
morial  court,  and  that  it  is  the  duty  of  the  steward  to 
attend  it  whenever  it  is  held.  It  is  then  stated,  that  in 
1818,  the  defendant  was  appointed  to  the  office  of  a 
police  magistrate  at  ShadweU,  and  that  from  that  time 
he  ceased  to  reside  at  Bristol,  or  within  an  hundred 
miles  thereof;  his  office  of  police  magistrate  being  one 
which  requires  continual  attendance  in  Londoru  Now^ 
it  seems  to  me  to  be  impossible  to  say,  that  this  did  not 
afford  abundant  cause  for  filling  up  the  office  with  aooie 
other  person.  Without,  therefore,  giving  any  c^inion 
upon  the  formal  objections  taken  to  this  return,  I  think 
wf  ought  not  to  grant  a  peremptory  mandamus^  be- 
cause^ by  so  doing,  we  shall  only  unnecessafily  battUto 
the  parties  in  this  case. 

Bayley  J.     It  is   in  the  discretion  of  the   Court, 
to  the  cases  cited;  to  grant  a  peremptory 

nandaniusj 
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Gr^ffUhs  has  long  ceased  to  do  the  duties  of  the  d&cc  in  1822. 
the  Tolzey  CoiHt,  and  he  has  now  incapacitated  .himself 
by  accepting  a  situation  which  requires  his  constant  at-  J^s^^ 
tendance,  above  100  miks  from  BridoL  It  has  been 
urged,  that  by  an  arrangement  with  his  brother  magis- 
trates, he  may  always  be  absent  f com  Zxmifat  on  Sa/urdayf 
Sunday  and  MomUtjf^BXiA  therc^ore^  that  he  could  utiead 
in  his  plaoe  at  Bristol  on  Monda^d  But  the  sickness  ^f 
a  mag^rate.  might  interrupt  this  arrangement,  or  the 
stat^  of  the  town  might  require  the  attendance  of  more 
than  the  ordinary  number  of  magistrates.  Oc^ht  any 
man  to  take  an  office,  the  duties  of  whiiSh  are  to  be  per^ 
fcHrmed  at  a  great  distance  from  JLonicn^  on  the  e96^ 
pectation  of  the  uninterrupted  jcontinnanoe  of  this 
arrangement  amongst  the  police  magistrates  ?  By  r»* 
storing  Mr.  GriffUksj  instead  of  advancing  justioe^wbieh 
IS.  the  obgect  to  be  'maintained  by  a  mandfmiu%r  we  st^ 
the  course  of  justice  at  Bristol^  until  he  shall  be  regula^ 
removedy  .and  another  person  again  i^pointed  in  hie 
place.  r 

Peremptory  mandam^  re6i«>ed» 


West  against  Francis.  wednetdatj, 

|])ECLARATION  stated,  that  the  plaintiff  was  the  The  vendor  of 
proprietor  of  seven  prints  therein  described,  and  ^p" lo  part  of 
that  he  was  entitled  to  the  sole  right  and  liberty*  of  ^^^'^u>nm 
printing  and  reprinting  the  same ;  yet,  that  the  defend-  ^°§,][^|^ 
ant  published,  sold,  and  disposed  of  500  copies  of  each  ^'"^^  ?"^ 

the  proprietor 
of  the  origmsl ;  aad  that  sltibougb  the  Ytndor  did  not  know  it  to  be  •  copy. 

Vol.  V.  S  C  of 
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ia  parti  by  varying^  tMing  to^  or  dimmshing  jtom  Ui»  liSfid* 
mam  ietign^  be/*  NoWf  it  is  dfiary  tfaat  an  aation  would  ~ 
lie  against  the  party  who  copied  io  portf  by  varying^  om 
adding  to,  or  diminidiiog  from  the  main  design.  T^ 
statute  then  goes  oo,  ^  or  shall  priiM:  or  reprint,  or  uapovt 
for  sal^  or  eaose  or  pr oenre  to  be  printed,  reprinted,  or 
imported  for  sale,  or  shall  publish,  sell,  or  otherwise  d|i» 
pose  of  any  copy  of  any  print,  which  ^U  be  oigvaved,  Ico, 
in  any  part  pf  Great  Britain^  without  the  express  ^n^ent 
of  the  proprietor  thereof  in  writing,  fico.  Sec. ;  then  every 
such  proprietor,  8^c  shall  by  a  special  action  upon  the 
case  to  be  brought  against  the  person  so  offending,  ve* 
cover  such  damages  as  a  jury,  &g.  shall  gire,  togrtheir  widi 
double  costs  of  suit*^'  The  question  is,  whethw  that 
which  would  clearly  be  a  eopy  within  the  former  p^  of 
the  section,  is  also  a  copy  within  the  latter  branch.  Tim 
whole  clause  forms  one  entire  sentence,  and  a  copy  with 
variations  is  evidently  within  the  letter  as  wdl  ae  the 
fomer.  ladead,  .uch  .  «>py  con.e.  witbia  the  pop«br 
sense  of  the  word.  Suppose  a  party  ciopitd  a  writing 
without  inserting  the  capital  letter?,  or  that  he  copied  a 
map  and  put  the  names  of  the  places  in  italics,  enh  of 
these,  strictly  speakings  would  be  a  copy,  though  ^oi  a 
cppy  in  all  its  parts.  Sp  there  may  be  a  copy  of  a  print 
with  small  variations,  although  it  be  not  an  ejcact  copy. 
In  Gahagm  v.  Cooper  {a\  the  declaration  confined  the 
case  to  the  selling  (»mct  copies.  Here,  the  declaration 
contains  a  count  for  selling  copies  in  part  by  jsmall 
variations  froQi  the  main  design,  and  therefora^  that 
point  does  not  ariise :  and  the  obgectioot  if  it  be  one^  is 
on  the  record.  The  8  G.  2*  c.  IS.  s.  1.  is  a  statute^ 
the  same  subject,  and  enacts,  <^  That  every  person  who 

(o)  ac\HNpf.uju 

S  C  2  shall 


^ 

T 
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costs.     The  action  is  not  brought  for  a  penalty  under        1822. 
the  8  G.  2.  c.  1 3.  but  is  a  special  action  on  the  case^        __ 
given  by  the  17  G.  3.  c.  57.     In  the  former  statute^  the      ,J«f^ 
persons  engraving  and  selling  the  prints,  or  causing  to 
be  engraved,  copied,  or  sold,  in  the  whole  or  in  part^ 
are  guilty  of  an  offence.     But  the  party  merely  sell- 
ing is  only  guilty  of  an  offence  when  he  knows  it  to 
have  been  printed  without  the  consent  of  the  proprietor. 
Considering  the  two  acts  together,  it  is  rather  to  be  in- 
ferred that  the  legislature  meant  the  seller  only  to  be 
liable  to  an  action  where  he  knew  the  copy  was  printed 
without  the  consent  of  the  proprietor.     The  statute 
meant  to  distinguish  between  a  fraudulent  alterer  and 
a  mere  seller.     Here,  the  prints  sold  by  the  defendant 
varied  from  the  plaintiff's  prints ;  and^  therefore^  can- 
not be  considered  to  be  copies.     The  case  of  Gahagan 
V.  Cooper  {a)  is  expressly  in  point.    It  was,  in  that  case^ 
held  to  be  no  offence  under  the  38  G.  3.  c.  71.,  which 
was  made  to  prevent  the  pirating  of  busts  and  other 
figures,  made  and  published  by  statuaries,  to   sell  a 
pirated  cast  of  the  bust,  if  the  piracy  has  any  ad- 
dition to  or  diminution   from    the  original,   and  the 
words  of  that  act  of  parliament  are  very  similar  to  the 
present. 

Abbott  C.  J.  This  act  of  parliament  was  intended 
to  preserve  to  artists  the  property  of  their  works.  The 
question  is,  what  is  the  meaning  of  the  word  ^<  copjr"  of 
a  print.  Now,  in  comnon  parlance,  there  may  be  a 
copy  of  a  print  where  there  exist  small  variations  from 
the  original;  and  the  question  is,  whether  the  words  are 

3  C  8  used 
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applies  to  persons  who  actually  make  the  copy,  and  who,        1822. 
therefore,  must  know  that  it  is  a  copy.     But  the  latter       — — 

West 

branch  applies  to  all  persons  who  shall  import  for  sale,        against 

or  sell  any  copy  of  a  print.     Every  person,  therefore, 

who  sells  a  copy  which  comes  so  near  the  original  as  this, 

is  thereby  made  liable  to  an  action.     There  can  be  no 

reason  why  a  person  should  not  be  liable  where  he  sells 

a  copy  with  a  mere  collusive  variation ;  and,  I  think, 

we  should  put  a  narrow  construction  on  the  statute,  if 

we  held  such  a  collusive  variation  from  the  original  not 

to  be  a  copy.     A  copy  is  that  which  comes  so  near  to 

the  original  as  to  give  to  every  person  seeing  it  the  idea 

created  by  the  original.     For  these  reasons,  I  think,  the 

plaintiiF  is  entitled  to  recover ;  and,  consequently,  that 

the  rule  must  be  discharged. 

HoLROYD  J.  I  am  of  the  same  opinion.  We  should 
be  careful  not  to  give  too  extensive  a  construction  to 
this  act  of  parliament,  but,  at  the  same  time,  one  suffi- 
cient to  remedy  the  mischiefs  intended  to  be  guarded 
against.  The  question  is,  what  is  the  meaning  of  the 
word  "  copy/*  Now,  in  the  preceding  part  of  the  clause, 
the  legislature  have  called  that  a  copy,  which  is  not 
strictly  so  in  all  its  parts,  being  one  varying  from  the  main 
design ;  and  I  think  that  the  word  must  have  the  same 
construction  in  the  latter  part.  Gahagan  v.  Cooper  was 
decided  upon  another  act  of  parliament,  and  Lord  El" 
lenborough*s  judgment  proceeded  upon  the  particular 
mode  in  which  the  counts  of  the  declaration  were 
framed* 

Best  J.  concurred. 

Rule  diflcbarged. 

SO  4 


Olxkh* 
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to  give  evidence  of  administration  of  the  assets,  and  1823. 

the  plaintiff  obtained  a  verdict  for  the  full  value  of  the  — — 

goods.     A  rule  nisi  having  been  obtained  for  a  new  agtdnu 
trial. 


Brougham  and  Cfiitty  now  shewed  cause.  The  pro- 
perty vests  in  the  executor  from  the  time  of  the  tieath 
of  the  testator;  and,  consequently,  the  defendant  in  this 
case  had  no  right,  as  against  the  rightful  executor,  to 
sell  these  goods.  The  case  of  jOlen  v.  Dundas  {a)  is  an 
authority  only  to  shew,  that  a  payment  made  to  an 
executor,  acting  under  an  existing  probate^  by  a  pari^ 
ignorant  of  its  being  un&irly  obtained,  is  valid ;  and 
Parker  v.  Kett  (b)  only  shews,  that  the  party  wfll  be 
bound  by  a  legal  act  done  by. an  execi^or  de  son  tort ; 
but  here  the  act  was  ill^aL 

J%e  SoUciior^General  and  Wighimanf  contr^  In 
AUen  V.  Dundas  it  was  held,  that  the  payment  of  money 
to  an  executor,  who  had  obtained  probate  of  a  forged 
will,  was  a  good  discharge  to  the  debtor  of  the  intes- 
tate;  and  in  Packmari%  case  {c)  it  was  held,  that  though 
letters  of  administration  be  countermanded  and  revoke^ 
a  gift  or  sale  made  by  the  administrator  acting  under 
the  probate  was  not  thereby  defeated;  and  Semine  v. 
Semine  {d)  is  an  authority  to  the  same  effect. 

Abbott  C.  J.  There  is  a  manifest  distinction  between 
the  case  of  an  administrator  and  an  executor.  An  ad- 
minbtrator  derives  his  title  wholly  from  the  ecclesiastical 
court.     He  has  none  until  the  letters  of  administettion 

(a)  S  T.  R.  1S5.  (b)  I  Ld.  Ri^m.  658. 

(e)  €  Co.  19,  (d)  2  JCoh  9a 

are 
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li^tYi  On  thewifig  cause,  the  !natter  Was  refiiirred  ip  1899. 
the  Masteti  who.  on  this  day,  reported  thdt  the  defetid*  — — 
ant  eagbt  to  hare  justified  his  bail  on  Monday^  4th        agntnu 

1         ••   i»  Tli«  Shtriffof 

February:     On  Sttturdat^   fld  February^  the  defendant     Miodlesxx. 

sirred  a  summons  for  payment  of  debt  and  costs,  tie* 

turnabl^  dn  the  4th.     The  plaintiffs  attoi'ney  did  not 

iittend)  and  the  sumtnohs  was  renewed  for  the  Sth*  The 

bail  not  haring  justified  on  the  4th^  the  plaintiff,  on  th^ 

fith)  obtained  th6  attaehinenta     The  Master  Was  of  opi*' 

nion,    that  the  attachment  was  irregular^  beo&Use  the 

plaintiff's  attorney,  by  absenting  himself  from  the  first 

smnmotis^  oUght  ntit  to  be  allowed  to  get  the  fidf  antage 

of  an  attaohmeni)  whidh  he  would  not  hat^  got  if  ho 

hdd  attended;  aa  the  Judge  would  probably^  in  thM 

oaee^  hare  directed  the  debt  and  costs  to  be  paid  od 

tbe  4th  I  knd  if  not  paid^  theti  the  attachmtot  might 

faaiTe  imied. 

The  Courts  after  hearing  Abraham  in  support  of  the 
rule,  and  J>i  P.  ^bnes  cohtril^  ibade  the 

Rule  absolute. 


Harvey  against  Cooke.  FHday, 

May  17th. 

/^UBNSY  hdd  obtiiined  a  rule  nisi  to  discharge  the  Onanapplica- 

defaidant  out  of  custody  in  this  case,  on  the  ground  charge  a  de. 
that  she  was  a  married  woman.  The  defendant's  affidavit  ^"Son'tSe 
stated,  that  she  was  a  married  woman,  «  as  by  the  cer*  ^°"]jti^€d  * 
tiflcate  annexed  will  appear,"  and  that  her  husband.  ^^^^*  ^\l* 

'  *        '  '   necessary  that 

that  fact  should 
be  positively  stated  in  the  affidavit.  And,  therefore,  where  it  Was  8w6m  that  she  was  a 
married  iromiii*  M  b|r  certificate  annexed  will  appear,  it  was  held  insufficient 

James 
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1 8£2. 


Chappell  and  Others  against  Ashley.  jvwoy, 

°  May  17th. 

/^NDREWS  moved  for  a  rule  nisi,  to  discharge  the  The  notices  rc- 

rule  obtained  by  the  plain tifl&  for  bringing  up  the  ^q.  2^28. 

defendant,  under  the  compulsory  clause  in  the  Lords*  be^Mr»onily^ 

act,  for  irregularity,  in  consequence  of  the  insufficiency  ^7J^-°"  ^^ 

of  the  affidavit  on  which  it  was  drawn  up.     By  32  G.  2.  ^tore.   Where 

■^  "^  the  aenrice  wee 

c.  28.  s.  16.  notices  are  required  to  be  served  on  all  and  "wom  to  be  on 

the  attorney  of 

every  creditor  or  creditors  at  whose  suit  a  prisoner  is  a  creditor  re- 
detained  in  custody^  if  such  creditor  or  creditors  can  it  was  held  suf- 
be  found  out  or  met  with ;  and,  if  not,  then  to  the  seve-  thTSdayit'cUd 
ral  attornies  last  employed  in  the  respective  actions  in  heww^e at- 
which  such  prisoner  shall  be  detained  in  custody.   And  to™«y  *■»*  «"»- 

'  -^  ployed  in  the 

it  further  provides,  that  every  such  prisoner,  who  shall  *»**  under 

*  ^  A  whicn  the  m- 

be  brouirht  up,  &c.  shall,  on  proof  beinfic  there  first  solyent  was  de- 

*^  ^       .  .  .  .  tained,  the  ob- 

made  of  such  notices  as  aforesaid  having  been  given,  jection  being 

1  T  •  /•  11    .  1  o        taken  by  the 

deliver  m  open  court  a  luJi,  just,  and  true  account,  &c.  insolvent,  and 
The  affidavit,  on  which  the  rule  was  obtained,  stated,  ^thecreditw^ 
that  Mr.  Bish,  one  of  the  detaining  creditors,  had  been 
served  with  a  notice,  by  delivering  and  leaving  a  copy  of 
it  with  one  of  his  clerks,  at  his  house  in  ComhilL  As 
to  another  creditor,  named  Dickens^  it  was  sworn  that 
he  was  resident  abroad,  and  that  the  notice  was  person- 
ally served  on  Mr.  PococJc^  one  of  the  firm  of  Pocock 
and  Co.;  his  attornies ;  but  it  was  not  sworn  that  Pocock 
and  Co.  were  the  attornies  last  employed  by  Dickens  in 
the  suit  under  which  the  defendant  was  detained  in  cus- 
tody. It  was  contended,  in  support  of  the  motion,  that 
the  legislature,  in  requiring  service  on  the  creditor,  if  he 
can  be  found  or  met  vdth,  obviously  must  have  meant 

personal 
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Espinasse  shewed  cause,  and  contended,  that  there 
was  no  ground  for  this  application  ;  and  that  the  proper 
course  was,  either  for  the  defendant  to  have  replied  or 
demurred  to  the  plea. 


J822. 

Shadwsll 
against 

BfATHOUO. 


Per  Curiam.  This  rule  must  be  made  absolute,  for 
the  plea  was  obviously  for  the  purpose  of  gaining  time^ 
and  would  naturally  induce  the  attorney  for  the  plaintiff 
to  consult  counsel  upon  it ;  and,  in  such  cases,  if  the 
plea  be  false,  the  Court  will  permit  judgment  to  be 
signed.  If  these  pleas  are  to  be  tolerated,  the  defend- 
ants ought,  at  least,  to  be  compelled  to  adopt  old  and 
well-known  forms. 

Rule  absolute,  (a) 


(a)  This  rule  was  again  laid  down  by  the  Court  in  Body  v.  Johnsont  in 
this  term.  There  the  plea  was  the  general  issue  as  to  all  the  plaintiff's 
demand,  except  a  certain  sum ;  and  as  to  one-third  of  that  sum  a  bond 
given  in  satisfaction  ;  as  to  another  third,  a  set-off;  and  as  to  the  residue, 
a  promissory  note  for  the  amount,  given  to  the  plaintiff,  and  still  due. 
There,  also,  there  was  an  affidavit  that  the  plea  was  altogether  false,  and 
the  Court  permitted  the  plaintiff  to  sign  judgment.  In  C^rbett  ▼.  Pou/eO, 
in  the  same  term,  tlie  facts  were  these,  Debt  on  bond  by  an  executor. 
Plea,  assignment  of  the  bond  before  the  death  of  the  testator,  and  payment 
to  the  assignee.  Replication,  taking  issue  on  the  payment  to  the  as- 
signee. According  to  the  ordinary  practice,  the  similiter  was  added  in 
the  office  ;  and  after  notice  of  trial  given,  tlie  defendant,  according  to  the 
ordinary  practice,  struck  out  the  similiter,  and  demurred  specially  to  the 
replication*  There  was  an  affidavit  that  the  plea  was  false;  and  the 
Court,  after  hearing  Gaselce,  who  shewed  cause,  and  Merewetfier,  in  sup- 
port of  the  rule,  made  the  rule  absolute  for  signing  judgment,  as  for  want 
of  a  plea. 
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Haywood,  Gent.,  one,  &c.  against  Chamb£rs«  Saturday^ 

May  iStb. 

A  CTION  on  a  promissoiy  note,  dated  1 6th  Decemba^  A  buiknipt  in 
1815,  for   24i,  payable  on   demand :  with  other  tweeo  tbe  se- 
counts  for  work  and  labour,  &c   The  defendant  pleaded  ^!^|^  ^r 
his  bankruptcy  to  all  the  counts,  except  that  upon  the  ^^^^^^' 
promissory  note,  and  gave  notice  to   the  plaintiff  to  ■«Tifo«««** 
prove  the  consideration  for  the  note ;  he  also  obtained  a  P>»-«^i*lng 

flebt  to  ft  ere- 

Judge's  order  for  particulars,  under  which  the  plaintiff  ^o't  who  was 

1     1    i  !•  1  -I  -I  1  BCtingagoneof 

had  delivered  a  particular,  stating  the  consideration  for  the  commis. 

sioDCfs  ftt  tho 

the  note  to  have  .been  business  done  by  the  plaintiff,*'  as  time,  And  after- 
attorney  for  the  defendant,  prior  to  Jidy^  1815.    At  the  the  badmipt's 
tirial,  at  the  Guildhall  sittings  in  this  tcnn,  before  Abbott  i^^^^Vor 
C.  J^  it  appeared,  that,  on  the  3d  Naoember^  1 815,  a  com-  ^^  ^^^ 
mission  pf  bankruptcy  was  issued  against  the  defendant,  *'^^^"'"*?** 
under  which  he  had  obtained  his  certificate,  and  that  tbecoministtoa! 

Held,  that  such 

the  pli^ntiff  was  a  commissioner  named  in  the  commis-  leairitj  was  in- 
sion,  and  that  he  acted  as  such,  and  signed  the  defend-  do  m^  could 
ant's  certificate.    The  note  was  given  in  the  interval  be-  upon  it. 
tween  the  second  and  third  meetings  under  the  commis- 
sion.    The  d^bt  for  which  the  note  was  given,  was  not 
proved  mider  tlie  commission.      Upon  this,  Gumey^ 
for  the  defendant,  objected  at  the  trial,  that  the  pro- 
missory note  was   invalid,   inasmuch    as   the   defend* 
ant   was  protected  from    the  debt,   for  the  business 
done  for  him  by  the  plaintiff,  by  his  certificate ;  and 
it  could  not  be  permitted,  that  a  creditor  should  avail 
himself  of  his  power  as  commissioner,  and  while  the 
oommission  was  in  progress,  to  extort  from  the  bank- 
rupt a  security  fpr  his  debt.    The  Lord  Chief  Justice 
V0L.V.  3D  thought 
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The  Kino  against  The  Justices  of  Lakcashibs* 

r    WILLIAMS  had  obtained  a  role  nisi  feramaa-  Theisms. 

damns  to  the  defendants,  to  enter  continuanceii  ^mani^pcd 
and  hear  the  appeal  of  Samuel  Stan^ldf  one  of  the  ^J^^/t? th« 
overseers  of  the  township  of  AMon'Wida-'Ijfne^  in  the  ^J^J*!^  *"*" 
county  o{  Lancaster^  against  the  allowance  of  the  sum  of 
2Al.y  in  the  constable's  accounts  for  that  township.  It 
appeared  from  the  affidavits,  that  the  constable,  pursuant 
to  the  18  Geo.  3.  c.  19.  5.  4.|  had  laid  his  accounts 
before  a  vestry  meeting,  on  the  26th  October  last,  when 
the  item  in  question,  being  the  amount  of  the  expenses 
of  a  prosecution  for  a  misdemeanor  against  M.u  Samuel 
Waller,  a  dissenting  minister,  for  preaching  in  the 
streets,  was  disallowed  by  the  vestry.  He  then,  pur- 
suant to  the  act,  laid  the  accounts,  on  the  1st  November 
last,  before  two  justices  of  the  peace  for  the  county,  by 
whom  the  disputed  item  was  allowed.  Against  this  al- 
lowance Siansfieldf  one  of  the  overseers  of  the  townsnip, 
appealed.  At  the  sessions,  the  remaining  overseers, 
being  seven  in  number,  appeared,  and  being  sworn, 
stated^  in  open  court,  their  dissent  from  the  appeal ;  and 
on  this  ground  the  sessions  dismissed  it,  being  of  opi- 
nion, that  unless  the  mtyority,  at  least,  of  the  overseers 
concurred  in  it,  the  fifth  section  of  the  act  gave  no 
appeal. 

CoUman  shewed  cause.  The  Sessions  have  decided 
right  in  refusing  to  hear  the  appeal.  By  the  5th  section 
of  the   18  G.  3.  c.  19.  it  is  provided,  that  in  case  the 

3  D  2  overseer 
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singular  number,  be,  for  the  first  time,  introduced  in       1822. 
the  appeal  dause,  if  it  be  not  that  one  overseer  may 
appeal?    The  act  cannot  be  speaking  of  some  supposed       agaitut 
case^  of  only  one  overseer  being  in  a  township ;  for  one    Iomcamoik^ 
overseer  'cannot  exist,  by  law,  so  as  to  be  capable  of 
doing  any  act     If,  by  death,  the  overseers  be  reduced 
to  one,  he  cannot  do  any  act  until  some  other  is  ap- 
pointed. Then,  unless  the  intention  be,  that  one  of  many 
overseers  shall  have  the  power  to  appc^,  this  word, 
<<  overseer,"  is  altogether  without  any  meaning. 

Abbott  C.J.  It  is  much  to  be  lamented,  that,  in 
the  different  sections  of  this  act  of  parliament,  we  should 
find  a  variety  in  the  expressions  used.  But,  looking  at 
the  whole,  it  seems  to  me  that  the  words  ^<  the  over- 
seer or  overseers,"  used  in  the  5ih  section,  are  to  be 
construed  in  the  some  manner  as  the  words  ^^  the  over- 
seers," used  in  the  4th ;  and  that,  by  both,  the  collec- 
tive body  of  the  parish  officers  must  be  meant.  I  think^ 
therefore,  that  the  l^islature  did  not  intend  thereby 
to  give  an  appeal  to  any  one  of  that  body.  It  is 
urged,  that  by  this  construction  the  parish  may  sus- 
tain great  injury ;  and,  undoubtedly,  it  may  happen 
that  there  may  be  no  appeal^  and  that  too  contrary 
to  the  wishes  of  the  majority  of  the  persons  rated.  But 
this  act  of  parliament  seems  to  me  to  have  intended  to 
leave  the  appeal  entirely  to  the  discretion  of  the  parish 
officers.  In  case  the  appeal  be  unsuccessful,  costs  are 
given ;  and,  therefore,  if  we  were  to  allow  one  of  the 
overseers  to  appeal,   and  the  Sessions  awarded  costs  ^ 

against  him,  he  might  possibly  charge  them  to  the 
parish  rate.  In  Rex  v.  Pascoe  this  consequence  could 
not  have  followed.    I  am,  therefore^  of  opinion,  that 

3  D  3  there 
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Ej;  parte  D£ACOn. 

TJOLT  moved  for  a  mandamus  to  the  commission-  A  married 

ers  of  the  Court  of  Insolvent  Debtors,  directing  with  her  hus- 
them   to   receive  and   hear  the  petition  of  one  Mary  ^coiiol^x^' 
Deacon^  a  prisoner  confined  in  the  King's  Bench  prison,  ^\^^^^ 
and  to   proceed  to   an   adjudication   thereupon.     The  ^T'^h 
prisoner  was  a  married  woman,  and  had  been  arrested.  ^  duchwrged 

under  the  huol- 

togethcr  with  her  husband,  for  a  debt  due  from  her  ▼em  act;  she 

not  beinff  cumu 

before  coverture,  and  both  were  then  in  execution  for  He  of  executing 
that  debt.     An  application  had  been  made  to  the  Court  attorney,  ud 
of  Common  Pleas,  in  which  court  the  action  had  been  STSher  iotm 
brought,  to  discharge  the  wife,  but  that  Court  had  re-  r^^^J^j^Jl" 
fused.    In  consequence  of  this  refusal  she  applied  to  the  *•  *^' 
Court  of  Insolvent  Debtors ;  filed  her  petition  and  sche- 
dule in  due  time,  executed  the  regular  assignment,  and 
ofiered  to  submit  to  such  other  conditions  as  the  Court, 
by  the  act  1  Geo.  A.  c.  119.  is  authorised  to  impose  upon 
insolvents  seeking  relief.     The  commissioners,  however, 
were   of  opmion,  that  being  a  married  woman,   she 
was  not  entitled  to  the  relief  of  the  act,  inasmuch  as 
she    could   not   comply  with   the  terms   of  tb^  25th 
section,  by  which  it  is  enacted,  "  that  when  an  order  is 
made  for  the  discharge  of  a  prisoner,  the  Court  may 
order  that  a  judgment  shall  be  entered  up  against  such 
prisoner,  in  some  one  of  the  superior  courts  of  West'- 
minster^  in  the  name  of  the  assignee  or  assignees  of  such' 
prisoner,  &c.  &c.  &c. ;  and  that  such  prisoner  shall  exe- 
cute a  warrant  of  attorney  to  authorise  the  entering  up 
of  such  judgment,  and  such  judgment  shall  have  the 

SD  4  force 
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iqpplicant  may  remain  a  prisoner  for  life,  if  the  pre- 
sent construction  of  the  commissioners  is  right 

Per  Curiam.  We  cannot  interfere ;  the  acts  of  « 
minor  are  not  necessarily  void  but  voidable  only,  and 
a  minor  may  execute  a  deed  for  his  own  benefit.  This 
woman  cannot  ocxnply  with  the  conditions  of  the  ac^ 
and  the  commissioners  have  it  not^  therefore^  in  their 
power  to  discharge  her ;  she  is  now  in  prison  with  her 
husband,  who  ought  to  pay  this  debt  himself  and  has  not 
sworn  to  his  incapacity  so  to  do.  The  court  in  which 
the  action  was  originally  brought,  may  order  her  dis- 
charge, if  they  think  proper ;  but  we  have  no  power;  and 
we  do  not  thmk  that  the  commissioners  oS  the  Insolvent 
Debtor's  court  have  misconstrued  the  act  of  parliament, 
in  deciding,  that  a  married  woman  who  has  no  property 
to  assign,  who  cannot  execute  a  warrant  of  attorney, 
and  comply  with  the  other  conditions,  is  not  entitled  to 
her  discharge* 

Rule  refused. 


rei 


182S. 

BzptttD 


The  King  against  The  Justices  of  Flintshire,  M<mdm^, 

TOABKEj  in  last  Michaelmas  term,  obtained  a  rule  Ancnderof 
nisi  for  a  certiorari,  to  remove  an  order  of  Sessions  lerTing  and 
of  the  county  of  Flinty  dated  12th  July  last,  for  levy-  M^^oftha 
ingand  paying  into  the  hands  of  the  treasurer  of  thltt  ^^JJ2ue^ 
county  200/.  5*.,  to  enable  him  to  pay  that  sum,  in  part-  t®5«i™lH«« 
payment  of  the  claim  of  Messrs.  Saniey.  It  appeared  ^/^  '^ 
that*  by  a  former  order  of  Sessions,  the  treasurer  had  aHhough  midi 

-— »  .  ^^  debt  had  bem 

been  empowered  to  borrow  from  Messrs.  Sanhyt  who  incmiwl  for 

eouBQr  pur- 
were  pOH^Iibtd. 
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its  beiiig  Frenck  verdigrise,   that   bad  not  paid  duty«  Ift^Sp 

Second  count,  for  taking  the  verdigrise.    Plea,  not  guilty.  "^rrrrr 

At  the  trial,  before  Abbott  C.  J.  at  the  London  sittings  affwi^n 


after  laat  Hilary  tern),  it  was  admitted  on  tbo  part  of 
the  defendants}  that  the  verdigrise  in  question  was  of 
English  manufacture,  and,  ther^ore,  not  liable  to  the 
payment  of  any  duty.  It  appeared,  however,  that  it 
was  a  very  dose  imitation  of  French  verdigrise ;  the 
papain  also,  in  which  it  was  packed,  and  the  string 
round  the  packageSf  being  similar  to  the  paper  end 
string  in  which  French  verdjgrise  wm  usually  pediiad. 
The  defendants  kept  tha  ver^igi^ifl^  «iy  weeks  in  their 
custody!  and  delivered  it  to  the  plaintiff  before  the 
action  was  brought,  but  in  a  damaged  itate^  and  it  waa 
said  by  the  plainti^^  before  the  trial,  The  jury  found 
a  verdjcl  for  the  pUinti^  on  the  second  cpunt,.for 
73^.  155.  8£^.,  the  plaintiff  being  preplu^Ml  ^vom  Benor 

vering  on  the  first,  by  the  terms  of  his  notice  of  action ; 
and  the  Lord  Chief  Justice  certifi^,  uud^  th^  SS  Q.  3. 
c3?.  ^44.,  thitt  there  was  proliable  c^usQ  fo|;  ^ 
mtWP^  Py  that  stAtuta  it  is  f^4^:t^s  ^^  V^t  If)  c^ 
fipy  i^ou  shall  be  pomn^eup^  agaimt  ai?y  P^ffo^  o^ 
i^ipount  of  ^e  seizing  of  any  goo^  ^rfeited  by  vir^ 
of  the  r^Y^ue  acts,  and  a  verdict  shall  \^  given  agaipst 
th^  defendants ;  if  the  Judge  befojrf  w^om  such  actiop 
shall  h^  (Hfd  shall  certify  that  thefc  was  a  probable 
Cftuse  for  such  seizure,  then  the  plaintiff,  besides  t|i^ 
thing  so  seized,  or  the  value  thereof,  shall  not  be  entitled 
tp  ahove  24.  damages,  nor  to  any  posts  of  suit."  The 
pl^fitiff  haying  entered  up  his  judgment  for  th^  da- 
n^agps  obtained  at  the  trial,  the  Soficitor^Gencral  ob- 
tained a  rule  for  setting  aside  that  judgment,  and  for 

entering 


BilffiT*? 
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Abbott  C.  J.     I  am  of  opinion,  that  the  plaintiff  is       1.S22. 


Lauobeii 


entitled  to  have  judgment  and  execution  for  the  da- 
mages found  by  the  jury.     The  seizure,  in  this  case,       agaijut 
turned  out  in  the  result  to  be  unlawfuL     Now,  if  the 
act  of  parliament  had  never  passed,  the  plaintiff  would 
have  been  entitled  to  recover  damages  for  the  injury  he 
bad  sustained  by  the  seizure  and  detention  of  his  goods : 
and  the  value  of  them  at  the  time  they  were  seized,  to^ 
gether  with  any  loss  he  might  have  sustained  by  the 
seizure  and  detention,  would  be  the  measure  of  his  da- 
mages.    If,  therefore^  in  the  course  of  the  causey  the  goods 
had  been  returned,  the  plaintiff  would  still  have  been 
entitled  to  proceed  for  further  damages.     The  act  of 
parliament,  in  this   case,  deprives  the  plaintiff  of  his 
right  to  recover  damages  in  respect  of  the  seizure  and 
detention  of  the  goods ;  but  expressly  reserves  to  him 
the  right  of  recovering  the  thing  seized,  or  the  value* 
thereof.     I  am  of  opinion,  that  the  value  thereof  means 
the  value  at  the  time  of  seizure,  and  not  the  value  at  the 
time  when  the  goods   are  returned;  and  there  being 
nothing  to  shew  that  the  plaintiff  accepted  the  verdigrise 
itself  in  full  satisfaction,  I  think  that  he  is  entitled  to 
have  the  difference  between  the  value  of  the  verdigrise 
at  the  time  of  seizure  and  the  time  when  it  was  returned 
to  him ;  and  that,  being  so,  this  rule  must  be  discharged 
with  costs. 

Rule  discharged  with  costs. 


IN  THS  Third  Year  of  OEOROE  IV.  TiT 

plaiiiti£P  in  the  action.     Tlie  tenant  had  hdd  the  pre^       1832. 
mises  in  questioni  which  were  of  the  annual  valtie  of       '^"^ 

^  Dot  defSk 

20/.  under  the  lessor  of  the  plaintiff^^or  three  tnanths      Pauurt 
certain^  by  virtue  of  an  instrument  in  writuigi  which  was        SmT 
annexed  to  the  affidavits  in  support  of  the  rule^  and  inaa 
not  stampede 

D.  F.  Jones  shewed  cause.  Here,  as  the  agreement 
is  not  stamped  it  cannot  be  received  in  evidence,  and 
then  it  does  not  appear  at  all  that  the  defendant  holds 
by  an  agreement  in  writing.  The  intention  of  the 
act  was  not  to  make  any  difference  as  to  the  admissi- 
bility of  unstamped  instruments,  but  to  leave  any  ob- 
jections as  to  the  admissibility  of  evidence  in  the  same 
situation,  upon  applications  under  this  statute,  as  they 
would  have  been  if  the  cause  had  been  tried  at  Nisi 
Prius.  If  this  had  been  an  agreement  only,  it  might 
have  been  doubted,  whether,  inasmuch  as  the  subject 
matter  was  altogether  less  than  20/.,  the  instrument  re- 
quired any  stamp ;  but  this  instrument,  though  called 
an  agreement,  enured  in  point  of  law  as  a  lease^  and 
therefore  required  a  stamp,  within  55  Geo.  S.  c.  184., 
schedule  part  1.  Secondly,  the  case  is  not  within  the 
act  of  parliament,  which  applied  only  to  cases  of  a  de- 
mise for  any  term  or  nttmber  of  years*  Now  here,  the 
tenant  held  only  for  three  months^  and,  indeed  had 
only  engaged  for  that  term.  The  words  in  the  sta- 
tute must  be  read,  term  of  years  or  number  of  years^ 
otherwise  a  taking  for  a  week  might  be  considered  ia  be 
a  term,  and  might  expose  the  tenant  to  all  the  ex- 
pensive proceedings  authorised  by  this  act.  If  a  di& 
ferent  construction  is  to  prevail,  the  insertion  in  the 
first  section  of  the  act,  afler  the  words  <<  for  any  term,'' 

of  the  words  [[  or  number  of  years  certain^  or  from 

year 
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Bayubt  J.    I  am  also  of  opinion  that  tlie  cut  h       18:2$. 
within  the  aet  of  parliament.    It  is  a  tery  benefidal     ji^HTdmu 


ttatnte  to  landlords,  where  the  tenant  has  really  no  de-      ^^^^ 
ftnoe,  and  it  may  be  also  benefidal  to  tenants,  in  tarifig        '^ 
them  iit»n  fruitless  expense. 


HoLBoim  and  Bsst  Js.  concorred. 

Rule  digdiaiged.  {a) 

(a)  S«  £«».  fc  67.  Old  Cb.  JUtt.  54.1  (, 


Jokes  against  Woollam. 

T^EBT  on  bond  to  the  plainti£^  treasorerof  a  fi:i^odty  Dtbtouabond 
society,  &c.    The  condition  set  out  on  oyer  was  {^MMwrer 
for  the  payment  of  a  sum  of  money  to  the  plaintifl^  or  ^11^°^,, 
his  snccessor,   treasarer  of  the  friendly  society  above  JJ^I^JliS 
named,  or  the  executors  or  administrators  of  the  plain-  iisd  aotbtcn 

^  coainaidstthe 

tiff.  Plea,  that  the  bond  was  executed  by  the  defend*  qtuMWrttwons 
ant  to  the  plaintifi^  as  treasurer  of  the  society,  and  ibr  &G.3.  e.54.: 
the  use  and  benefit  of  the  society,  and  for  no  other  murrer  that  the 
canse  or  ocmsideration  whatever,  and  that  the  mics,  STbondbcing 
orders,  and  r^ulations  by  which  the  socieQr  was  go-  JJS|^^^"' 
vemed,  had  not  been  exhibited,  confirmed,  or  filedt 
mt  the  quarter  sessions,  pursuant  to  the  statute  SS  Q.  3. 
r  54.    To  this  plea  there  was  a  general  demurrer. 

iStoriib,  in  support  of  the  demurrer,  was  etoppad  by  ^^^ 
Court. 


Vol.  V.  S  E  Bammdl 
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AM  bare  expired  or  been  dctermiaed  bjr  a  notice  to      1822. 
quit*''    I  ihiok  the  worJi,  <^  under  a  lease  or  agrat-        ^^^ 
meat  in  writing,"  apply  to  the  whole  sentence^  and  are       ^^!!1J^ 
not  confined  to  the  case  of  a  tenant  holding  &»r  a  number 
of  years  certain. 

Rule  reftMed. 


The  Kino  agmist  Highmoeb. 

QUO  warranto  against  the  defendant  for  using  and  An  information 
%         «•  ^1    'ym  «    I     .i.«f.    n    1       in  the  nature 

exercising  the  office  of  bailiif  or  sub-bailin  of  the  ofaquowar- 

boTough  oiMUboume  port,  in  the  county  oi Somerset.   To  granted  at 

this  information  the  defendant  pleaded  several  special  withb^Uie  ^ 

picas.    The  bailiff  was  the  returning  officer  of  that  bo-  \^^^'^ 

rough.    Merewether  in  last  term  obtained  a  rule  to  dis-  ^^"^J^ 

charge  the  rule  to  plead  several  matters,  and  for  striking  Wliff  in  the 

out  all  the  defendant's  pleas  except  one,  on  the  ground  although  it  wai 

.  not  a  coiyuiate 

that  this  was  not  a  corporate  office^  and  therefore,  was  not  offioau 
within  the  9  Anne^  c.  20.,  aiid  he  cited  Rex  v.  Richard'  tbei^in  Mh  a 
son*  {a)      And   Gaselee^  contra^  had  obtained  a  rule  Sl^dbmtmay 
nisi  for  quashing  the  information,  on  the  ground,  that  ^JJjJiJf'*'** 
if  this  did  not  fall  within  9  Jnnet  c.  20.,  the  information 
itself  could  not  be  supported.     Both  rules  were  ordered 
to  come  on  together. 

Scarlett^  Adam,  and  Mer(fmether  for  the  crown,  in 
support  of  their  own  rule,  cited,  in  addition  to  Res  v. 
Richardson^  the  cases  of  Rex\.  JVaUis{b),  RexY.  JVil^ 
liams{c)  and  Bidler  N.  P.  title  Mandamus^  204.  211. 


Jw?.#*» 


(a)  9Snt,  *«9.  (b)  S  T.  B.  375.  (0  1  JBwr.40i. 
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fttdttiite  SrJbm.  c.  20. ;   and  that,  too,  in  a  case  in  which      J  622. 

•  .  ... 

h'ift  open  to  the  defendant,  by  writ  of  error,  to  raise  «.  ., 
die  poifit.  That  mle  must,  therefore,  be  discharged.  jHS«^nu 
thi  the'  same  principle  we  shall  proceed  with  the  other 
TUle;  '  Ifwe  make  it  absolute,  we  shall  altogether  pre- 
vent the  defendant  from  setting  our  judgment  right  by 
writ  of  error ;  but  if  we  discharge  it,  and  the  defendant 
^ciads  double^  the  error  will  be  on  the  face  of  the  re- 
cord,  and  then  the  prosecutor  may  take  the  case  ulti- 
'Wtely  before  a  higher  tribunal. 

Both  rules  discharged. 

, .  «Note.  Ibe  pcoMcutor  did  not  demur,  but  filed  nplicatfoas  to  aU  thepltM, 


The  Kino  against  Rogers.  ifoiuhy. 

May20Qu 


'o" 


OCARLETT  had  obtamed  a  rule  nisi  for  a  certiorari  ITm  ira 
to  remove  an  order  of  Sessions,  of  the  town'  and  takes  eira^ 
*^ovmty  of  Nottingham^  confirming  a  warrant  of  distress,  certiomi 
dgned  by  two  magistrates,  for  enforcing  the  payment  of  ^monfot Um 
%agcfl,   said  to  be  due  from  Thomas  Kay  to   miliam  US^mS.V 
'Sdgrrsy  for  work  done  by  the  latter  in  the  silk  mannfac-  ^-  ^*'  «nddoeB 

®    ^  •'  not  apply  to 

lure  and  the  cotton  manufactory.     The  wages,  for  which  ^^^  created 

,  .  by  IS  {jr»  I. 

'ibe  warrant  issued,  had  been  paid  previously  in  good^  c  34.,  and  cs- 

tended  to  Uio 

Whicfa  payment  the  magistrates  altogether  disallowed.  lOk  and  cotton 
'The  Sessions,  on  appeal,  conisidered  the  point  of  laW  92a.^cS7« 
lio  tbnbtful,  that  they  confirmed  the  order,  subjl*ct  t6 
4%bee!filcase;    The  question  was,  whether  the  oerdotitii 
was  takeli  away. 

'-'  Wknmdfi  thtwed  eatae.    There  is  no  todidrity  to 
4sta«  i^ NMttorari ill  Ais  cMe;    Byti 0. 1. e; S^.i 8. 


K-r.-'  f»'-  , 


Rmivu. 
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e.  B4i  were  extended  to  the  iilk  and  cotton  trade.    MbWf       1229. 
I  think  that  the  best  construction  we  can  give  to  th«       " 

'His  If  ffWA 

17  G.  3.  c.  56.  5. 22.,  on  which  this  question  turn8»  will       agHUm 
be  to  ho)(l,  that  it  extends  only  to  the  offences  created 
for  the  first  time  by  the  22  G.  2.  c.  £?•     If  so,  the  writ 
of  certiorari,  in  the  present  case,  is  not  taken  away. 

HoLROYD  J.  concurred. 

Writ  of  certiorari  granted,  {a) 

(a)  Am  17  AS.  c  IS.  «.  fa 


The  King  against  The  Inhabitapts  of  O^ikmer^.  Monday, 

May  20th. 

HP  WO  justices,  by  their  order,  dated  April  1st,  1821,  ^"**j*^ 
removed  Jo/m  Bradford  froin  the  township  of  Over  extri.p««chimi, 

^  was  by  act  of 

TaUfy  to  the  township  of  Oakmere^  both  in  the  county  pwliament 

made  a  town* 

qS  Chester.    The  Sessions,  on  appeal,  confirmed  thp  ihip;anditwas 
surder,  subject  to  the  opinion  of  this  Court  upon  the  fr^^thence- 
fi^llowing  case*    The  township  of  Oakmere  was  before^  mainudn  iu 
and  until  the  passing  of  a  certain  act  of  parliament  in  ^TJiHte  ^ 
:tjift  52d  year  of  his  late  mojesty,  part  of  the  forest  pf  J^Jji"**  ^^ 
Delamere^,  in  the  county  of  Chester^   and  an  extra-  priirU«g«%  and 

"  ^  immuDidcs, 

parochial  place.     Under  and  by  virtue  of  the  said  act,  and  be  subject 

to  the  tame 

imitied,  '^  An  act  for  inclosing  the  forest  of  Df&riTi^^,  regulations  as 
in  the  county  of  Ch^sieri'  the  forest  was,  in  December^  within  the 
lSi9;  duly  divided  into  four  separate  townships,  of  S^"this  clause' 
wliicb  Oakmere  was  one.     Since  that  time  overseers  of  ^yj^^l^iult* 
the  poor  have  been  duly  appointed  for  the  township  of  ^'j^^j*^^ 
Oakmere.    The  ^wsip&r,  John  Brad/brdf  was^bom  many  *"^^2r^A^^ 


3  E  4  years' set  was  not 

f  MftftlMl  Aam 


^T'H^I  H'rfVf 
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Nobmf^  in  support  of  the  order  of  Seanqo^  contended^;       18M#- 
thet  tbe  section  of  the  local  act  wa»  rctmepectivei  and 
thet  ell  acts  done  wilhiti  the  local  limits  of  Orimfi^ 


which  would  haye  conferred  a  settlement  elsewhere^  were  <      M#-tf 


sufficient  for  that  purpose  to  oonfer  a  settlement  iiL 
0a£aiar4  after  that  plooe  became  a  towndiip.  That  is 
atwajBthexase  where  overseers  are  appointed  for  a  Titt^' 
altboygfa  no  such  overseers  have  ever  been..ii^]pQiDted^ 
befinne^  Here^  too^  the  clause  Hsakes  them  liable  to  Aa 
rqiair  of  roads,  which  mast  obviously  extend  to  soads* 
aotcoedendj  existing. 

.  dC  fVUliamSf  contra.  In  the  case  of  a  viU,  it  nmst 
have  been  so  for  time  immemorial;  and,  ilwrefin^,  its 
WB%  daring  all  that  tim^  a  place  where  kgi^ly  asettla>^ 
aient  could  be  gained*  But,  here^  it  is  made  a  lowttdiqih 
denovo.  As  to  the  roads,  they  were  existing  in  Ok»K 
mere  at  tie  time  it  became  a  towndiip,  as.  well  as  before, 
and  they,  ^refore,  do  not  (all  within  the  same  reasOA 
as  antecedent  setUements,  which  had  no  each  existence^ 
The  act  must,  as  to  the  latter,  be  prospective ;  fiMV 
otherwise,  injustice  would  follow*  In  this  very  iivitaiicf^ 
the  mother  of  the  pauper,  at  the  time  be  Was  born^ 
must  have  been  removeable  to  her  own  settlemeat  elsfr* 
where.  But,  being  in  an  extrarparpchial  plaoc^  dba> 
could  not  then,  for  that  reason  only,  be  removed. 

€ur.  jadv.  vklf^ 

And  now,  on  this  da}',  t/be  judgment  of  iha  GoDft 
vnu  delivered  by  *  ,    ,'c/i> 

■  •>■      •  ■  •"        ■■•    .:■•■•         ■•  ■    - ;    ^K\r,^\  y   )\.\-\\ 

Abbott  C.  J.  This  case  arises  on  the  act  52)GUi%i  Ji 
for  enclosing  the  forest  of  Ddamere^  and  the  qaestion 


CMIMtti 
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if  the  district  had  been  previously  a  township,  the 
inhabitants  might  have  taken  care  to  prevent  the  bur- 
then from  falling  upon  them,  as  by  the  removal  of  un- 
married pregnant  women,  or  of  persons  coming  to  settle 
on  tenements  under  10/.  a^year,  especially  before  the  stat 
85  Geo,  3.  c.  101.  The  latter,  indeed,  would  not 
acquire  a  settlement  for  themselves,  but  settlements 
might  be  derived  nnder  them  by  apprentices  and  ser- 
vants. And  this  is  not  like  the  case  of  a  modern 
appointment  of  overseers  to  places  that  formerly  had 
no  such  officers ;  because  all  such  places  must  have  been 
Tills  from  time  immemorial,  and  consequently  under  a 
legal  obligation  to  maintain  their  poor,  and  possessing 
a  legal  right  to  the  appointment  of  officers,  and  by 
such  appointment  to  remove  persons  under  the  same 
drctimstanoes  as  other  townships  or  parishes  might  do. 
The  consequence  of  this  opinion  is,  that  both  the 
orders  most  be  quashed. 

Both  orders  quashed. 


1S1». 
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on  which  he  might  or  ought  to  hnvc  in  him  by  virtue  of 
the  said  indenture.  And  the  said  John  Greasleij  cove- 
nanted with  tlie  said  Thomas  Dalby^  that  he,  the  said 
Samtid  Blockley  should,  notwithstanding  any  thing  to  be 
done  by  Greaslfy  during  the  said  term  of  years,  well  and 
truly  serve  the  said  Thomas  Dolby  as  his  master,  &c. 
Provided,  that  the  said  Thomas  Dally  shall  well  entreat 
and  use  him,  and  learn  him  the  craft,  mystery,  and  occu- 
pation of  a  frame-work  knitter ;  ahd  should  also  allow 
bim  sufficient  meat,  &c.  which  the  said  Thomas  D<dbjf 
agreed  to  do  in  consideration  of  the  services  of  the  said 
apprentice ; '  and  also,  the  sum  of  BU  agreed  to  be  paid 
by  Greasleif  to  DaUnfi  being  the  said  sum  of  moneys 
which  he^  the  said  John  Greasley  received  with  the  said 
apprentice,  from  the  churchwardens  and  overseers  of 
Heather^  on  their  putting  and  placing  hiip^  the  said 
SdWMd  Blockley^  apprentice  to  the  said  John  Greadey. 
It  was  okyected  by  the  respondents,  that  this  assignment 
wa«  net  made  under  the  ^2  6.  9.  c,  57*  with  the  consent 
of  two  magistrates  in  writing ;  and  therefore,  was  not  an 
instrument  under  which  a  settlement  could  be  gained* 
The  appellants  contended,  that  it  was  a  valid  instrument 
to  confer  a  settlement,  and  cited  the  56  G.  8.  c.  IS2I« 
I*  9.  which  passed  subsequently  to  the  assignment.  The 
case  was  argued  on  a  former  day  by 
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Z.i. 


.  PhUUpps  and  Dvarns,  in  support  of  the  order  of 
sesflicms.  This  was  not  a  valid  assignment  of  the  ap* 
prontioe  not  having  been  made  with  the  sanctionbf  twb 
jmtieeo.  The  32  G.  3.  cSI.  s.  7.  provide^  that  it  shall 
^  lawfiiV  to  make  assignments  in  writing  -of  parisli 
uppvtntiee^  by  consent  of <  twdr  magistrates. ' v i  And tkitif 
.99a4piillOfy«^li:being  1^  Oie  .benefit  of ^tfariiipiiMUk% 
tjpat  a  ooQtroul  of  this  sort  should  be  exerdied.    It  is 

argued^ 
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And  now,  on  this  day  the  judgment  of  the  Court  was    .    1822. 
delivered  by  ^— ^^ 

mgbhttt 
The  Inbtbtt- 

Abbott  C.  J.  We  are  cf  opinion  that  the  pauper  ifttiof 
gained  a  settlement  in  the  borough  of  Leicester^  and,  coq- 
isequently)  that  the  rule  must  be  made  absolute  for  quash- 
ing the  order  of  removal,  and  the  order  of  sessions  con* 
firming  the  same.  The  assignment  of  the  apprentice 
and  the  service  to  his  new  master,  were  prior  to  the 
prohibitory  statute  5(>  Geo.  3.  c.  139,  and,  therefore, 
are  not  affi»cted  by  it.  The  prior  statute  32  Geo.^. 
c.  51,  «.  7*  is  not  a  prohibitory  but  an  enabling  statute. 
Before  that  statute,  a  master  could  not  discharge  himself 
from  the  obligation  to  maintain  a  parish  apprentice,  by 
assigning  him  to  another  person,  nor  were  the  appren- 
tice and  the  new  master  subject  to  the  ordinary  juris- 
diction of  the  justices,  with  respect  to  masters  and  parish 
apprentices.  This  appears  by  the  preamble  to  the 
iection,  and  then  the  act  proceeds  with  certain  enact- 
ments, whereby  if  the  terms  are  complied  with,  these 
inconveniences  are  remedied.  If  the  terms  are  not 
complied  with  (and  in  the  present  instance  they  were 
not)  the  case  is  not  within  that  statute;  but  it  is  to  be 
'considered,  with  regard  to  the  law,  as  it  stood  before 
that  act  was  passed.  And  so  considered,  although  the 
assignment  may  be  for  many  purposes  inoperative,  yet  it 
manifests  a  consent  of  the  first  master  to  a  service  with 
die  second,  and  renders  that  service  a  service  under 
the  original  binding.  This  is  established  by  tlie  cases 
■  of  Rex  v.  The  Inhabitants  of  East  Bridgeford  (a),  and 
^jRex  V.  The  Inhabitants  of  St.  Petrox.  {b)      In  the  first 

(a)  Burr.  &  C  lo3.     2  JSoU,  407.  S.  C.  (6)  It/ii.  248. 

y      \       ..  -.  of 
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•  • »  <  ■  ■  - '  '-i  K 


Dob  oa  the  Demise  of  John  Gillard  agmnst       ^^  «^n» 

'    Richard  GiLLASD. 


<•  .  *i" 


ITJECTMENT  for  freehdhl  land%  situate  in  ^  J.,wtibetlme 

JL.ji  ^  of  nu^ioff  his 

pariMi  ^Wea  AhdngUm^  in  the  county  ol  Devon*-  will,  wm^MiMd 
At  the  tfwif  before  Graham  B.,  at  the  Devaii  Sammer  f!Uhoid  and 


assizes,  IMl^  a  verdict  was  found  for  (he  defendantf'  |^l!|^^^,'^' 
subject  to  the  ppinimi  of  the  Court  on  the  icAowing^  JSTlSfl  dwell- 


case:  -    ingtMmie, 

wbidi  he  in- 

John  GiUardf  the  lessor  of  the  plaintiff,  was  the  heir  habited,  in  the 

pariah  of  D.  ,• 

at  law  cS  JEUdiard  Gillard^  his  unde^  deceased,  who^  mf^aad  six  acies  of 

land,  fituate  in 

the  time  of  making  hb  last  will,  and  at  th^  time  of  his  the  p«iah  of 
death,  was  seised  in  foe-simple  of  several  freehold  and  \^i  from  the 
leasehold  tenements;  that  is  to  say,  of  a  certain  freftold  i^dwvwt j  ' 
tenement,  consisting  of  a  dwelling-house  and  garden,  ^^^^' 
with  the  appurtenances,  called  GreenhiUs  two  other  d***  *IJ?J!^*^ 
tinct  fredidd  tenements,  the  one  consisting  of  three  aadlfty-ai^t 

acraaof  fireo- 

cottages  and  gardens,  with  the  appurtenances ;  and  the  hold  hoid,  and 

,jMBM  laaaabold 

Other  dT  four  cottages  and  gardens,  with  the  appur*  \nid  in  the 
tenances;   and  a  unall  leasehfdd  garden  near   to  the^^^n^i^e 
tenement,  called  GreenhiUs  all  situate  in  the  parish  of  ^l^^l^^^'\^ 
Dodbrookir  in  the  county  of  Dewns  six  acres  of  land,  £jLi'''^[^;j 

t  ■  In  hia  own  oc- 
cupation aD  tiie  land  in  the  paiiih  of  IT.,  the  fivehold  lands  in  the  parith  otS,,  and  lease- 
bold  lands  naar  the  viUage  of  S.  ,•  bat  the  freehold  lands  In  the  paridi  of  «D.  were  in  the 
occupation  of  tenants.  Before  the  making  of  the  will,  ^.  bad  contracted  to  sell  all  the 
landa  in  the  ijaiish  of  &,  and  the  leaseholds  near  the  nUaga  of  iTl  -Ths  atoount  of  ^.'s 
debts  at  the  tune  of  his  death  exceeded  his  personal  property.  A.,  shortlv  before  his  death, 
made  a  will  as  follows :  «  I  direct  my  debts,  Itgaeta  and  liiaend  aipeiitiy  to  be  paid  ; 
with  the  due  payment  whereof  I  charge  my  real  estates.  I  give  to  my  nephew,  r.  G., 
700r.^  p,  Jtfit  piii4  by  n^  executor ;  and  to  my  nephew,  J.  6.,  (the  heir  at  law)  SO/^  to  be 
paid  byH&y  azectitor ;  and,  lastly,  I  constitute  JR.  G.  my  sole  executor  of  all  my  lands 
for  eyer,  and  all  my  leasehold  property  here  or  at  j^.,  or  money  that  shall  become  due  for 
the  same,  paying  certain  annuities  thereout  by  half-yearly  payments  :'*  Held,  that  by  thia 
will  the  executors  took  a  fee  in  the  fiveiiold  tands  in  the  parish  of  IF, 

Vol.  V.  3  F  situate 
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the  iiim  of  bis  death,  exceeded  his  personal  fvoffetty.       ISSS^ 

On  the  6th  day  of  September,  1619^  BichardGiUardf  the       

iincl^  made  hus  last  will,  duly  exeeuted  so  as  to  pass  OiiAikto 
real  estates,  as  follows :  ^^  Firsts  I  will  and  direct  thai 
all  my  just  debts,  lq;acie8,  and  funeral  aqpensesp  shall 
be  fully  paid  and  discharged ;  and  with  the  doe  paymoaft 
whereof  I  do  hereby  subject  and  charge  sdl  my  reid 
estates,  messuages,  lands,  and  tenements ;  first,  I  give 
and  bequeath  unto  my  nephew,  Timnas  GUUurd^  of 
Highfweek^  700A,  to  be  paid  by  my  executor }  l&ewise^  to 
my  nephew,  John  GiUari^  the  sum  of  20^  to  be  paid  by 
my  executor ;  I  give  mortgage  of  BarUeeVfi  house  lo 
Richard  GMardf  my  executor ;  lastlyi  I  do  make^  con- 
stitute^ and  appoint  Bichard  GiUard  my  whole  and  sole 
executor  of  all  my  lands  for  erer,  and  leasehold  propert/, 
here  or  at  Beeston^  or  money  that  shall  become  duft  for 
the  same,  paying  Maria  BartleU  122.  per  annum,  fay 
half-yearly  payments:  and  my  sister  £/f«a6^A  %QL%  by* 
half-yearly  pajrments.  I  give  60L  due  from  my  brodier's  ' 
will  to  me,  to  my  executor.''  John  GiUard  and  Bichard 
GiUard^  mentioned  in  the  will,  were  the  plaintiff  and  de^ 
fimdant. 

The  case  was  argued  on  a  former  day  in  this  term  by 
Carter  for  the  plaintiff,  and  Adam  for  the  ddendant.  The 
cases  of  (dements  v.  Cassey^a)^  and  Piggoit  v.  Pemiee  {h\ 
were  cited  for  the  plainti£  The  arguments  on  both 
sides  were  so  fully  reviewed  in  the  judgmoit'of  the 
Courty  that  it  is  unnecessary  to  report  th^n. 

Cur*  ado*  viiL 

And  now  on  this  day  the  judgment  of  the  Coott  waft 
d(di?ei!ed  by 

ifi  Amort 
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tore^  have  been  intended  as  a  fund  for  the  payment  of       1822. 
them.    This  gift  manifestly  includes  some  part  of  the        *""""* 
freehold  estate ;  the  question  is,  whether  it  includes  the       Guxau 
freehold  at  West  Jlvington^  which  was  formerly  parcel  of      Oxllakp. 
the  manor 'of  Dodbrooke^  and  purchased  by  the  testator 
as  such,  and  which  was  in  his  own  occupation,  and  at 
no  great  distance  from  his  residence.     The  words  of  the 
the  gift  are  these :   **  I  do  make,  constitute^  and  appoint 
Richard  GiUard  my  whole  and  sole  executor  of  all  my 
lands  for  ever,  and  leasehold  property,  here  or  at  Beeston^ 
or  money  that  shall  become  due  for  the  same,  paying, 
8cc."    The  words   "  or  money  that  shall  become  due  for 
the  same,"  manifestly  relate  to  the  contract  whereby  the 
testator  had  engaged  to  sell  his  freeholds  at  Stokenham^ 
and  leaseholds  in  and   near  Beeston^  which  is  in  the 
parish  of  Stokenham^  for  the  single  and  undivided  sum 
of  20402. ;  and  it  is  clear,  that  whatever  restriction,  if 
any,  be  found  in  the  words  <^  here  or  at  Beeston^**  as 
to  the  iSrst  member  of  the  sentence^  must  be  applicable 
to  tlie  latter  member  also ;  so  that  if  there  be  any  free- 
hold not  under  contract  for  sale  to  which  the  gift  will 
not  extend,  neither  will  the  gift  extend  to  the  freehold 
which  was  under  contract  for  sale :  and  in  this  view  of 
the  subject,  the  executor  will  not  be  able  to  convey  to 
the  purchaser  the  freeholds  at  Stokenham^  nor  be  en- 
titled to  receive  the  value  of  those  freeholds,  but  there 
must  be  two  conveyances,  and  also  a  division  of  the 
price.   The  will,  however,  makes  no  provision  for  such  a 
division,  and  the  testator  manifestly  never  thought  of  it, 
nor  contemplated  its  occurrence.     The  intention  of  the 
testator  being,  as  we  think,  thus  manifested,  it  has  been 
contended,  that  effect  may  be  given  to  it,  first,  by  con- 
sidering the  words  ^<  here  or  at  Beeston**   as  relating 
only  to  the  leasehold  property ;  or^  seoondly^  by  con- 

3  F  3  ndering 
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eonfined  tQ  the  la«t  antecedent^  viz.  <<  my  leasehold       1822. 
property,"  and  are  not  to  be  extended  to  the  more  re-     ^ 

Dob  ^ivl 

mote  antecedent,  ^^  my  lands  for  ever :"  for  the  gUl  Oillabo 
those  Words  contain  is  complete  and  perfect  in  itself  and  GSu!t>. 
does  not  require  any  other  words  to  give  effect  to  it,  for 
the  purpose  of  denoting  either  the  thing  given  or  the 
intended  doQ^  fmd  may,  therefore^  in  furtherance  of 
the  manifest  inteqtjon,  be  takm  by  itself,  not  qualified 
or  restrained  by  the  words  that  afterwards  occur.  For 
these  reasons,  w$  think  th^  defendwt  is  entitled  to  re- 
tain the  verdict ;  and  the  postea  must  b^  delivered  tp 
bini. 

Judgment  for  defendant. 


Ri;^  against  PuoqEiu 

QEJjWYN  had  obtain^  a  rulfi  pisi  for  a  habeas  cor-  A  wamntis- 

pus,  to  bring  up  the  body  of  the  defendant,  on  the  anoeof  a^t" 

ground  of  a  defect  in  the  warrant  of  commitment.    It  caj^S^SSSed 

appe^?d  that  the  defendant  was  in  custody  under  a  war-  ^^j^^^ 

r^t  of  the  sheriff  of  Cornwall^  issued  by  virtue  of  a  writ  *■**•**  ^^  J^' 

(  payment  of 

4e  contumace  capiendo,  and  commapding  the  officer  *^  to  «»*■  in  a  cause 

ofiqppcaland 

att§ch  R.  DisggeTf  until  he  shall  have  made  satis&ction  complaint  of 

i*  1  nil  nullity  lately 

for  manifest  contumacy,  and  contempt  of  the  law  and  depending  in 
jurisdiction  ecclesiastical,  in  not  obeying  his  majesty's  court  of  Con- 
Ifiwful   commands,   by  paying,    on   a   day  now  long  SuSii  iS^  ' 
past,  to  J.  jr.  Austen,  or  to  his  proctor,  202/.  85.  si,  ^^^ 
beins  the  amount  of  costs  taxed  in  a  certain  cause  oo^^stating 

®  with  certidntr 

of  appeal  and   complaint   of  nullity,    lately  depend-  the  nature  <«f 


the 
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this  general  forau  At  to  the  second  objectioD,  the  ad-  1828. 
dition  is  only  required  by  statute  5  Elix.  c  2S^  and  the 
proWsicms  of  that  statute  are  not  to  be  followed^  unless 
the  suit  be  for  one  of  the  nine  causes  there  stated* 
And  so  it  was  hdd  ia  Jtegma  ▼•  Samgway.  (a)  Besidai^ 
here,  the  defiandant  is  described  as  <^  cooper"  in  the 
significavity  and  it  is  therefore  most  probable^  that  tlMs 
description  is  followed  in  the  writ  itself  though  it  doca 
not  appear  on  the  warrant, 

•      •  •■  '  -       ■'      , 

Selwyfh  contriu  This  may,,  for  any  thing  that  ap« 
pears,  hare  been  a  suit  for  one  of  the  nine  causes  ia  the 
statute ;  and  then,  it  is  dear,  an  addition  would  be  ne* 
cessary.  But  the  first  is  the  main  objection.  Here  the 
statement  is  much  too  loose  and  uncertain.  In  Bejp  v. 
Faider  (i)  the  return  was,  that  the  defendant  was  im» 
prisoned,  under  a  writ  de  excommunicato  capiendo,  for 
certain  causes  of  subtraction  of  tithes,  or  other  eccle- 
siastical rights ;  and  it  was  quashed,  on  the  ground,  that 
the  <<  other  rights"  might  be  matters  out  of  the  jurisdio- 
tion,  and  that  it  ought  to  be  shewn  that  the  matters 
were  within  the  jurisdiction;  for,  of  that  the  king's 
courts  were  to  be  judges.  B^na  v.  Hill  {c)  is  an  autho- 
rity to  the  same  efiect.  AndiaBeginav.  Dr.  Watson  {d) 
it  was  held  to  be  necessary  to  shew  the  nature  of  the 
suit  in  the  Court  below,  in  <»tier  that  this  Court  might 
award  the  proper  process ;  whidi  varies  according  as  the 
suit  below  is  or  is  not  for  one  of  the  nine  causes  mentioned 
in  the  statute  5  EUz.  cap.  S3.,  and  in  that  case  the  pro- 


(a)  1  Saik.  S9.  (0  V^^'  ^^*  (^)  ^  ^^  ^^' 

(d)  2  IaL  Ram.  817. ;  and  tee  same  case,  7  Modem,  56.»  wb«re  it  tp- 
pears  dearlj  tbat  tbat  was  th«  case  of  an  appeaL 


ceedin^ 


DooaxB. 


since  found  the  case  of  Bea:  v.  Ei/f'e  (a),  .where  the  suit  1B22. 
appeared  from  the,  signifipavit  to  have  been  an  appeal  «— — 
and  complaint  of  nullity,  which  is  exactly  similar  to  the  gainst 
present.  And  in  anc^her  easey  of  the  same  name  {ib\ 
two  significavits  were  (juashed,  being  only  s«jd  to  be  in 
a  cause  of  appeal  concerning  a*  matter  merely  spiritual ; 
and  Lord  Talbot  is  there  reported  to  h^ve  sfud,  **  We 
are  not  to  lend  our  assistance^  but  whcir^  it  appears 
clearly  that  they  have  jurisdiction,  ftnd  are  not  to  tru^t 
them  to  determine  what  is  a  n^atter  merely  spii^itual." 
Upon  these  authorities,  which  are  not  di^tinguisbf^ble 
frpm  the  present,  we  think  that  it  does  not  ftuffioiently 
appear  here|  that  this  was  a  writ  issued  in  »  cau|Q 
within  the  jurisdiction  of  the  (KK?le$iastic|tl  court;  anj 
that  the  rule  for  a  habeas  corpus  ought  to  be  made 
absolute. 

Rule  fihso|«t«*  W 

(a)  8  Sir.  1189.  (b)  S  Sir,  1067. 

(e)  Yhe  defendtnt  in  thU  caM  wm  afterwards  brou^t  up  bcfbft  a 
J[v4f9  tl  Ch«aab^  tnd  duehtliid. 
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c.  19.  s.  19'.  The  intention  of  the  \^Eliz.  c.6.,  was,  1822. 
to  prevent  actions  being  brought  in  the  superior  courts,  'u^t 
which  might  and  ought  to  be  brought  in  the  county,  ^gainu 
or  other  inferior  courts.  Before  the  11  G^o.2.c«19.9 
trespass  vi  et  armis,  was  the  proper  form  of  action  for  a 
distress  irregularly  conducted  ^  the  landlord  was  then 
considered  a  trespasser  ab  initio,  and  the  tenant  was  en- 
titled to  recover  the  full  value  of  the  goods  distrained. 
The  action  of  trespass  vi  et  armis  could  not  have  been 
maintained  in  the  county  court,  that  court  having  no 
power  to  assess  a  fine,  (a)  ,  The  fair  inference  then  is, 
that  the  legislature  did  not  intend  the  action  given  by 
the  11  Geo.  2.  c.  19.  s.  19.  in  lieu  of  the  former  remedy, 
by  action  of  trespass,  to  be  brought  in  the  county  court, 
where  the  former  remedy  could  not  have  been  had.. 
Besides,  that  statute  gives  the  plaintiff  his  option  of  an 
action  of  trespass,  or  on  the  case ;  and  the  power  given 
to  him  of  bringing  trespass,  seems  to  shew  that  it  was 
not  intended  the  action  should  be  brought  in  the  in- 
ferior court.  Further,  the  statute  in  question  expressly 
gives  full  costs  of  suit,  and  it  gives  different  directions 
as  to  the  costs  to  be  recovered  in  certain  specified  cases. 
When,  therefore,  in  the  clause  in  question  Jidl  costs  are 
given,  it  must  be  taken  to  be  costs  of  increase,  and  not 
mere  nominal  costs ;  and  there  is  good  reason  for  this 
construction,  for,  before  the  statute,  the  plaintiff  would 
have  recovered  the  full  value  of  the  goods,  which  would, 
in  almost  every  case,  exceed  405.,  and,  therefore,  the 
Judge  would  have  had  no  power  to  certify.  The  statute 
1 1  Geo.  2.,  while  it  limits  the  damages  to  be  recovered 
to  the  amount  of  the  injury  consequent  upon  the  irregu- 

larity, 
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REGULA  GENERALIS. 
Easier  Term,  3  Geo.  4» 

To  prevent  unnecessary  expense  to  plaintiffs  suing  in 
this  Court,  in  case  of  notice  given  by  prisoners  of  their 
intention  to  apply  for  their  discharge  under  any  act 
made  for  the  relief  of  insolvent  debtors,  It  is  ordered, 
that  after  such  notice  given  to  any  plaintiff,  no  prisoner 
shall  be  superseded  or  discharged  out  of  custody  at  the 
suit  of  such  plaintiff,  by  reason  of  such  plaintiff's  for- 
bearing to  proceed  against  him  according  to  the  rules 
and  practice  of  this  Court,  from  the  time  of  such  notice 
given  until  some  rule  or  order  shall  be  made  in  the 
cause  in  that  behalf  by  this  Court,  or  one  of  the  Judges 
thereof. 


And  it  is  further  ordered.  That  a  copy  of  this  rul6 
shall  be  hung  up  in  the  King's  Bench  prison,  in  the 
place  where  rules  of  this  Court  arc  usually  hung  up. 

By  the  Court. 


CASES 


ARGUED  AMD  DETERMINED  ISSt. 


IN 


Court  of  KING'S  BENCH, 


iir 


ity  Terai^ 

In  tW  Third  Year  of  the  Reign  of  GsoMa  IV. 


mi^mm 


John  James  Beard  against  WEsrcoTTy  Jo&k« 
SON  (a),  John  Caruthers,  Thomas  Combes 
and  Mart  his  Wife,  John  Caruthers  the 
Younger,  an  Infant,  Mart  Ann  Combes, 
and  Euzabeth  Combes,  Infants. 

HTHE  foDowing  case  was  aoit  by  the  Lord  ChanoeUor  JknktmJ. 

for  the  opinion  of  this  Court.    Jbkn  Jomn  was,  itt  kt  AomTS 

his  lifetime,  and  at  the  times  of  making  his  will,  and  ^^SLkmyo^ 

ifiiMa 


unborn,  for  99  ytttn»  if  heihoiiUioloiif  Ji«8,Mdso€iiintidlnttotoiachifiliMlMRiMy 
faniiig  for  rrtr,  and  for  want  and  in  dSholt  of  audi  ianie  of  foch  ifilaoo,  to  tlM  moom 
and  oSicr  ions  aucci^nWely  for  99  yean  only,  in  cata  ba  dumld  ao  biag  Uva ;  and  tknt  Midi 
eldor  ion,  or  the  iMue  of  nidi  eider  ion,  dmuld  Imve  no  graalar  aalala  Amo  Ibr  S9  yway 
delanninableathiideoMM;  and  if  there  ibould  ba  no  ianiA  nuda  of '^  al  the  iIm  of  Mi 
r^.'s)  death,  or  in  caae  there  ihould  be  lucfa  iMue  OHde  at  that  tfasM^  and  thev  dtapld  «B 
die  before  31  without  imia  male,  then  to  J?,  for  99  yaan,  if  Jm  ibonid  ao  loM  Boa; 
dcr  to  the  Snt  son  of  ^.  for  99  yean,  if  he  ihoold  lo  long  lire,'  &c  :  Held,  tbnt  M 
under  die  wiU  an  eMatefor  99y««nin  d»e  foaahold  ertalaB,  datMUMMMi  with  Ma  lilk 


the  aame  eitata  in  the  leaaehold,  if  they  aboutd  so  long  oootauf^  apd  thal»  a|MB  Ma 
bis  fint  son  would  take  an  estate  for  99  rem  in  the  naaboUk  dMnninabla  wMi  1 
and  the  remainder  of  the  terma  in  the  leaisholds ;  bnt,  tbt  tba  WwilKrtini  t9  <io 


and  other  unboroaons  of  ^  wcrereidas  Imding  to  pamalii^s 

to  M%  &c»  aAnr  tfiasa  ^roid  Unilatioiiat  wwa  not  nooaltfiie^  but  wwfisMtliOb 


(o)  reitcott  wd  JMNipa  ti«»  gMrihv  sC  tel 
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Imgftd  issue  malty  then  there  were  lioitlar  limitations  omm  IMtt 
to  Joseph  Beard  (the  brother  of  JMn  Jaaies  Betstd)  «d 
bis  SODS,  and  iisue  male,  with  a  timilar  gift  et^r^  te 
case  there  should  be  no  issue  male  oi  Joseph  Beord^  kOtf 
to  his  granddaughters,  EliMobeth  Beard  and  Jl&fy 
Beardf  sisters  of  John  James  Beard  aad  Joseph  Beartf 
and  their  assigns,  to  receive  and  take  Ae  reiit%  iasues^ 
and  profits  thereof  to  their  sole  use  and  befinfit 
(whether  sole  or  covert)  as  tenants  in  common^  and 
not  as  joint-tenants^  during  the  term  of  99  ]reAr% 
if  they  should  so  long  live,  and  after  their  respeetive 
deaths,  then  to  the  first  and  other  son  and  sona  of  thefah 
respective  bodies,  to  receive  the  rents  of  the  said  pre- 
mises, according  to  the  respective  interests  of  Adt 
mother,  fiither,  or  grandmother,  for  the  tern  of  99 
jears  only,  in  case  they  should  so  kmg  live,  and  so  oil 
todea  quoties  for  ever;  and  in  case  there  should  only  be 
one  son  of  the  bodies  of  EUseabeih  and  Mary  Beari^ 
then  to  such  only  son  and  his  assigns,  dnrmg  tfae 
said  term  of  99  years,  if  he  should  so  long  live^  and 
immediately  after  his  decease,  then  to  the  finrt  son 
of  that  son  and  his  son,  for  the  Uke  term  of  99 
years  only,  if  he  should  so  long  live;  and  that  tt6 
issue  male  of  his  said  granddaughters,  or.  theif  reh 
spective  issue,  should  take  aify  greater  estate  or  inteveit 
therein,  than  for  99  years  at  any  one  timey  Mid  so  oft 
for  ever.  There  were  similar  limitations  over,  in  like 
manner,  to  daughters  of  his  four  grandchildren.  ThM* 
he  gave  another  estate  in  like  maimer,  giTing  the  pre» 
ference  to  Joseph  Beardy  and  his  issneu  Then  he  gn^ 
another  estate  to  Etnabeth^  and  her  assigns,  for  99 
years^  in  case  she  should  so  long  live;  and  after  her 
decease,  he  gave  the  same  to  all  and  every  the  children 
of  EUmbeOi  that  should  be  living  f^  the  iiate  of  her 

S02  death. 


WivfoofSi 
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take  in  the  freehold  estates,  and  what  estate  and  interest        1822. 

I 

in  the  leasehold  estates  under  the  testator's  will  ? 

Secondly,  whether  all  or  any,  and  which  of  the 
limitations  in  the  testator's  will  subsequent  and  ex- 
pectant upon  the  limitation  to  John  James  Beardy  for 
99  years,  if  he  should  so  long  live^  were  void  and 
contrary  to  law ;  or  whether  any,  and  which  of  such 
limitations  were  good  and  eflfectual,  and  particularly 
with  reference  to  the  circumstance  that  the  limitationa 
oyer  (in  the  event  of  there  being  no  son  or  sons  of 
John  James  Beardj  nor  issue  male  of  siich  son  or  sona 
living  at  the  death  of  the  said  John  James  Beard,  (ur 
there  being  such  issue  male  at  that  time^  they  should 
all  die  before  they  attained  their  respective  ages  of  81 
years  without  lawful  issue  male,)  were  to  lake  eflfect  at 
the  end  of  a  term  of  21  years  after  a  life  in  being,  at 
tbe  death  of  the  testator,  without  reference  to  the  in- 
£uicy  of  the  person  intended  to  take,  and  to  the  circum- 
stance that  there  might  be  issue  of  J(An  James  Beard 
living  at  his  death  to  whom  the  estate  was  given  by  the 
will,  for  whose  death,  under  21,  the  limitation  over  in 
the  event  before  mentioned,  must  await  This  case  was 
argued  at  the  sittings  before  last  Michaelmas  term  by 

Sugden^  for  the  plaintiff.  There  are  two  questions  in 
this  case ;  first,  whether  a  gifl  for  twenty-one  years  in 
gross,  after  a  life  in  being,  without  reference  to  the  in- 
fancy of  the  person  who  is  to  take,  is  void,  as  tending 
to  a  perpetuity;  and,  secondly,  assuming  the  gifl  to 
Joseph  Beard,  standing  by  itself,  to  be  valid,  whether  it 
and  all  the  other  limitations  over,  ^er  the  gifl  to  the  first 
unborn  son  of  John  James  Beard,  are  not  void.  Here 
the  gift  is  to  John  James  Beard  for  99  years^  if  he  shall 

so  long  live^  and^  after  his  decease,  the  secoiid  gift  is  to 

SO  3  hja 
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(a)  Cot.  temp,  TaH>,  Fnrtdtr^  fS3.    JMaiCt  U3%  UtivcMttmk  Ubrmy. 
\b)  7  T.M*  103.  (c}  9  Veujun.  197.  {d)  4  r$t.JmiSg7. 

3  0  4  tnistt 


Wmiomv* 


time^  and  they  should  all  di'e^  brfore  they  attain  Sl|  18St* 
without  lawful  issue  male,  the  estate  is  to  go  to  Joseph 
Beardf  and  his  sons*  There  is  no  case  in  which  it 
has  been  held  that  an  executory  devise  may  be  limited 
to  take  effect  21  years  after  a  life  in  beings  without 
reference  to  the  birth  and  in&ncy  of  the  deivisee  who 
is  then  to  take.  The  reason  why  21  years  and  a  few 
months. are  in  such  cases  allowed  as  the  period  during 
which  an  estate  may  be  unalieQable  is,  in  Stephens  y, 
Stephens  (a),  expressly  stated  to  be,  that  strictly  the  pow^r 
of  alienation  would  not  be  restrained  longer  than  the  omb* 
mon  law  would  otherwise  restrain  it,  viz.  during  the  in- 
fancy of  the  first  taker,  which  oannqt  reasonably  be  said 
to  extend  to  a  perpetuity.  In  Z^ong  v.  BlackaU  (6),  Lord 
Kemfon  says,  ^'  The  rules  respecting  executory  devises 
have  conformed  to  the  rules  laid  down  in  the  construc- 
tion of  legal  limitations,  and  the  Courts  have  said  that 
the  estate  shall  not  be  unalienable  by  executory  devises 
for  a  longer  time  than  is  allowed  by  the  limitations  ci  a 
common  law  conveyance.  In  marriage  settlements  the 
estate  may  be  limited  to  the  first  and  other  sons  of  th^ 
marriage  in  tail,  and  until  the  person  to  whom,  the  last 
remainder  is  limited  is  of  age^  the  estate  is  .unalien'^ 
able.''  In  Crooke  v.  De  Vandes  (c),  a  l^^cy  given  to  the 
nephews  and  nieces  of  the  testator,  if  at  the  end  of  SO 
years  from  his  decease  neither  of  bis  two  grandsons  (both 
living)  had  any  grandchild  livings  was  considered  to  be 
too  remote^  and  therefore  void.  In  TheUmm  v«  Woodr 
ford  (£i),  Lord  Ahanley  said,  <^  As  to  the  period  of 
21  years,  it  has  never  been  considered  as  a  term  thai 
may  at  all  events  be  added  to  an  executoiy  devise  or 


o(^^pcno«?iBCBpftble  of  takings  ytt  pot#ilhtlmji|pg  thug^  j     IQfSb 
ezii^  hi  drauU  take  as  if  it  was  wall  appointed  t^tbeni^l 
aiul  tbey : had  fidkcL    It  is  girea  wpoiiM  ttnti|igmcy»/ 
upon  which  there  was  no  right  to  give  it*"  .   Crmig^  .t*7 
Bmrvm(a):  is  distinguishable  from  this  .case^    Thera-i 
tbegiftwn8.iadie  akernative>  vi£.  to  .an  cbgeot  Gf:thai 
power  in  <»ie.cTentt:in  another  not  to  an  obgeci  o^; 
the:  power^  and  it  was  heUj  that  on  the  happeniag  rof: 
the  ionner  erenti  the  gift  was  good.    The  power  w^io.r 
i|qiioint  to  chihfaren, .  and  the  appointment  waa  #s•t<]^^#i 
nuaety  to  «  daogfater,  and  as  to  the  other  m4htf.t^i^ 
son  for  life^  and  upon  his  deaths  for  his  wife  andchttdi^H^: 
and'  in  case  he  diould  die  without  leaving  a  ivife  or  ^haldf^ 
then  BM  to  that  moiety^  to  her  dav^jbler*  .  4#d.il  ^iraa 
dtterminedt  that  althongh  the  appointment  toithtvwife 
and  daughter  was  vcidf  yet  that  aa  thp  fivfen4i4idiM|Otc 
happen  iqpon  which  that  gift  was  to  takeplaoci  i^jdiid-npt; 
defeat  the  limitation  over  to  the  objiect  or'i)ie'.|)p^B;v4n 
the erent  provided  fory  and  which  did  happen  ol^.lbf^ 
sob's  dying  without  leaving  a  wife  or  child  somviogrhiaiU 
The  same  observation  applies  to  the  ease  otJj^ngkeadMm 
Phelps,  (b)     If  indeed,  the  limitations^  over  were  .not. 
wholly  void,  this  consequence  would  feUotw,  that;  tber», 
might  be  a  person  in  esse  entitled  to  take  aoe(wdia|^ 
to  the  words  of  the  first  limirariian  in  the.  wiU»  but^^iv* 
capable  in  law,  and  a  jremainder^man  in  esse  eapi^blcit 
of  taking  by   law,  but  incapaUe  of  iakiag^  becnitil^ 
the  contingency  has  not  happened  which  waa:IOr.deMn 
mine  the  preceding  estate*    As  for  eMmple^  suppoi^t 
the  gift  had  been  to  J»  «7.  JB«  for  99  year%  .if  h9i'$lMn)dr 
BO  long  live;  remainder  to  his  fir8taonfeir*99^7earvM>h0^ 
should  SO  long  live ;  remainder  over  in  like  manner  to  his 
issue  succeGsively  ;  ireni^dar  to  the  other  sobs  anaUiaf 


\ 
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Preskmf  contra.  The  39  and  40  6«  8.  c,  98.,  wkidk 
poised  IB  coBscqUttKe  of  the  ease  of  Thdimuk  y»  WodA* 
Jbri(b)f  may  be  considered  ae  containing  a  legislatm 
declaratioB  of  the  law  vpon  the  head  ef  objection 
nametjFi  the  term  of  91  yeart  9  for  Chat  statute  kee|M 
within  the  boundary  of  the  rule#  It  enaotii  that  no 
persoB  shall)  by  deed»  will,  or  othirwise,  settle  or  die« 
po$e  of  any  ?eal  or  personal  pr^erty^  so  thai  ibe 
rents*  issues,  profits,  or  produce  thereof  shall  be  wb^y 
KX  pertially  aooumulated,  for  any  longer  terni  than 
for  the  life  or  lives  of  suoh  grantor^  settlor^  deTisor^ 
or  testator^  or  the  term  of  21  years  from  the  death 
oi  any  suoh  grantor,  settlor,  deviioi^  or  lestatoiv 
OS  during  the  minority  of  any  persons  who  shall  be 
living,  or  en  ventre  sa  mere,  at  the  time  of  the  death  of 
such  grantor,  &e»,  or  during  the  minority  of  any  petf« 
son  or  persons,  who,  under  the  uses  or  trusts  of  the 
deed,  will,  or  other  assurances,  directing  such  accumi;^ 
lations,  would  for  the  time  being,  if  of  full  age^  bo  en* 
titled  unto  the  rents^  issues,  and  profits,  or  the  interest 
or  annual  produce  so  directed  to  be  accumulated.'* 
This  is  a  legislative  declaration  that  property  may  aoeo- 
mulate  during  a  life  in  bmi^,  and  91  years  after  the 
death  of  the  grantor^  &c.    ▲  new  qualificatkm  is  now 

(a)  6  Bro,  Ch*Ctuin  Fmi.^h  {h)  4  res,jwu  287. 

fittempte^ 


PkelfBf  and  there  was  no  instanoe  in  which  a  limitatian  lCt9. 
after  a  prior  devise  which  was  void  from  the  contin*  -— — 
geney  being  too  remote,  had  been  let  in  to  take  efibct  f  _58eiMf 
but  the  contrary  was  expressly  decided  in  the  House  of 
Lords*  in  the  case  of  The  Earl  of  Chatham  v.  TothilL  (a) 
Although,  therefore,  no  son  was  bom,  the  devise  ovit 
was  held 


W^KIZCOTT* 
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within  a  reasonable  time  was  good,  and  that  20,  nay  30        1822. 

years  had  been  thought  a  reasonable  time.     So  it  is,  if 

within  the  compass  of  a  life  or  lives,  for  let  the  lives  be      ^^^ 

ever  so  many,  there  must  be  a  survivor,  and  it  is,  at 

the  utmost,  only  the  length  of  that  life;   and  Lawrence 

J.,  in  Thelluson  v.  Woodford  {a\  lays   down  the  same 

rule.      In  Gee  v.  Audley  {b)  there  was   an  appointment 

by  will  of  1000/.,   in  default  of   issue  of  Mary  Hallj 

equally   to    be   divided  between  the  daughters  living, 

(viz.  at  the  failure  of  issue)  of  John  -  Gee  and  Elizabeth 

his  wife.     Lord  Kenyon  said,    ^'  that  neither  real  nor 

personal  estate  can  be  so  settled  as  to  be  tied  up  beyond 

lives  in  being,  and  21  years  and  a  few  months  after* 

wards;    that  if  the  expression  in   that  will  had  been 

daughters   "  nonxi  living,"  or   "  living  at  my  deiuhy"    it 

would  have  been  good ;  but  that  as  it  stood,  it  might  be 

to  those  born  afterwards.     The  vices  of  this  gift  were 

the  contingency,  and  the  possible  suspense  for   more 

than  21  years  after  the  death  of  a  life  in  being. 

Secondly,  Assuming  the  limitations  to  all  the  unborn 
sons  except  the  first,  are  void,  then  the  limitation  to  Josej^ 
Beardf  and  the  subsequent  limitations,  as  far  as  they  are 
within  the  compass  of  the  rules  against  perpetuities,  are 
accelerated,  and  Joseph  Beard  was  entitled  to  take  im- 
mediatelv  on  the  determination  of  the  estate  limited 
to  John  James  Beard  and  his  first  son.  Besides,  even 
though  this  gift  be  in  itself  too  remote,  and  therefore 
void  as  far  as  it  is  by  way  of  remainder,  it  may  be  good 
and  have  effect  in  the  contingency  which  is  expressed, 
being  an  event  which  is  within  the  limits  of  the  rule 
against  perpetuities.  In  Longhead  v.  Phelps  (c),  a  trust 
of  a  term  to  arise  on  a  contingency,  that  A.  and  B.  should 

(o)  4  res.Jun.  815.      (6)  2  rct.jun.  365.      (c)  HSitlf.  JModb  704^ 
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at  Uw  of  Jokn  James  the  testator,  took,  under  the  said  1889* 
testator's  will,  an  estate  for  99  years,  determinable  with  ^^^^ 
his  life^  in  the  freehold  estates  devised  to  him,  in  the  ,jv^^ 
first  instance;  and  also  in  the  leasehold  estates  devised, 
if  they  should  so  long  continue^'  and  that,  upon  his 
death,  leaving  one  or  more  sons,  his  first  son  will  take 
an  estate  for  99  years,  determinable  with  his  life,  in  the 
freehold  estates,  and  what  shall  then  remain  of  the 
terms  for  which  the  leasehold  estates  are  held.  We  are 
also  of  opinion,  that  all  the  limitations  subsequent  and 
expectant  upon  the  limitation  to  the  first  son  of  Jokn 
James  Beard,  arc  void. 

C  Abbott. 

J.  Bayley. 

O.  &  HOLBOYD. 

W.  D.  Best. 


KiLSBY  against  Williams  and  Others.         Saturday, 

^^  June  8th. 

A  SSUMPSIT  upon  the  usual  money  counts  and  an  ^  pi«intHrpttd 

Xjl  into  hu  own 

account  stated.    Plea,  general  issue.    At  the  trial  at  bankers,  a 

dieque  of  350^* 

the  Guildhall  sittings  afler  last  Easter  term  before  Alh  drawn  upon 
bott  C.  J.,  it  appeared  that  the  defendants   were   the  person,  which 
bankers,  both  of  the  plaintifi*  and  one  Bobertson,  and  wSouTany 
that  on  the  13th  Ncrvemher,  1821,  the  plaintiff  paid  in  at  ^"'S^^rl^ 

the  tame  day 
the  drawer  of 
the  cheque  paid  in  a  sum  of  money,  part  of  which  he  particularly  appropriated,  leaTing  a 
balance  unappropriatai  of  237/.  The  bankers,  who  were  then  creditors  of  the  drawers 
to  a  large  amount,  wrote  on  the  next  morning,  to  the  plaintiff  stating,  that  the  dieque  was 
not  paid,  but  that  they  would  keep  it  in  the  hope  of  there  being  money  to  pay  it ;  and 
on  that  day  a  further  unappropriated  Imlance  was  paid  in,  making  altogether  a  sum 
exceeding  the  plointiff^s  cheque:  Held,  that,  under  these  circumstances,  the  plaintiff 
might  maintain  money  had  and  received  against  the  bankers,  and  that  the  latter,  being  his 
agents  for  receipt  of  the  money,  could  not  appropriate  the  balanoa  to  the  payment  either  of 
their  own  general  account  against  the  drawer,  or  of  two  cheques  presented  on  the  same 
day,  but  subsequently  to  that  of  the  pUintiffi  and  paid  by  them. 

the 
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QmfieU  moved  for  a  new  itudf  and  oontended^  that  1892. 
l»m  Act.  «»  no  specific  appropriadcm  by  ilai.1^  of  — 
llili  moogjf  to  the  payment  of  the  pUidtiff 's  cheque^  and  ^^ofiM 
liiarcfbr%  the  defendanti  bad  a  right  to  appropriate  the 
hidances  of  2S72.9  and  9SL  to  the  reduction  of  tbenr  own 
aooomiti  Williams  v.  BcereH.  {a)  In  De  Berntdes  r. 
-JUkf  (&\  the  money  was  specifically  paid  in  to  dtt- 
dMffge  a  particniar  bill ;  and  therefore,  the  Conrt  hdd, 
ttittt  an  action  wonld  lie  against  the  bankers  ther^  who 
being  the  persons  with  whom  the  bill  was  dc|x>8ited, 
Wire  to  be  considered  as  the  holders*  agents  for  receiving 
the  money  doe  npon  it  But  that  is  not  the  case  here 
The  promise  in  the  defendants'  letter,  that  thr^  would 
hold  the  dieque  in  the  hope  of  diere  being  money  to 
pay  it,  could  only  mean  that  theyVould  keep  it,  and 
when  their  own  balance  was  discharged,  would  appro- 
fMriate  the  next  money  paid  in  by  Bebertson^  to  the  dii» 
diai^  of  diis  cheque.  But,  secondly,  they  had  a  right 
to  take  hito  account,  the  two  cheques  for  50Z.  paid  on 
the  Idth,  and  then,'  ev^  if  the  balance  of  the  I4th  be 
added,  there  will  only  be  a  balance  of  2802.  in  their 
hands.  And,  unless  they  had  the  fiiU  amount  of  2fi0ll* 
in  their  hands,  they  were  not  bound  to  pay  the  cheque. 
)fow  it  is'dear,  they  had  a  right  to  deduct  die  payikientB 
of  the  two  cheques  for  502.  For  they  were  pmd  prior 
to  the  letter  written  by  the  defendants,  and  were  part  of 
the  changes  of  die  day  to  which  the  sum  of  15792.  was 
mlgeeted.  And  the  circumstance  of  their  being  pud 
in  subsequently  to  the  one  for  SSCX.  cannot  t&dt  the 
qticstion.  Till  the  end  of  the  day  the  bankers  oonll 
irot  tdll  whether  the  cheque  for  'ISOL  would  be  hobonred 

(a)  14  St$t,  589.  (t)  14  Bmt,  SSO. 

V01.V.  9H  8t 
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honoured,  or  not,  according  to  the  course  of  Rcbertstm*^  182^, 
deaimg  with  them  in  that  day.  Now,  oh  that  day 
Sobertson  discounted  with  them  bilb  to  the  amount  of  _ogainst 
1579/.,  which  sum  he  directed  should  be  applied  to  the 
charges  of  that  day,  and  after  providing  for  the  three 
Manchester  bills,  there  remained,  unappropriated,  the 
sum  of  237/*  So  the  account  stood  on  the  18th,  ex- 
clusive of  the  two  cheques  of  50/.  each,  which  the  jury 
have  found  were  presented  subsequently  to  the  cheque 
in  question.  And  if  the  balance,  instead  of  being  287/.) 
had  exceeded  250/.,  I  should  have  had  no  doubt  that 
the  defendants  were  bound  to  appropriate  it  to  the  pay- 
ment of  the  plaintiff.  For  when  they  received  the 
cheque  from  him,  they  became  his  agents  to  receive  the 
money  upon  it  as  early  as  possible,  and  if  they  could  be 
allowed  to  appropriate  the  money  received  by  them  to 
the  paymen^  of  subsequent  cheques,  it  would  be  doing 
great  injustice  and  injury  to  their  own  customer.  But 
I  doubted  at  the  trial,  whether  they  would  be  bound  to 
pay  the  cheque  in  part.  On  the  14th  of  Niwemberj 
however,  a  letter  is  written  by  them^  in  which  they  state 
.that  the  cheque  was  not  paid,  and  that  they  would  keep 
it  in  the  hope  of  there  being  money  to  pay  it.  In  the 
course  of  that  day  money  was  paid  in,  part  of  which  was 
specifically  appropriated,  leaving  a  balance  unappro- 
priated of  93/.  This  sum  being  added  to  287/.,  exceeds 
the  amount  of  the  cheque  in  question ;  and  I  think,  that 
under  these  circumstances,  the  defendants  were  liable  to 
pay  it,  in  preference  both  to  the  two  of  50/.  each,  and  to 
their  own  balance.  I  am  therefore  of  opinion,  that  the 
verdict  is  right. 

3  H  2  Bayuby 
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HoLROYD  J.   I  am  of  the  same  opinion.  The  bankers        1822. 
receive  this  cheque  from  the  plaintiff  without  any  ob- 


jection, and  they  were,  therefore,  bound,  as  agents  for  agains$ 
the  plainti£^  to  apply  in  payment  of  it  the  first  monies 
received  from  Robertson^  not  specifically  appropriated 
by  him  to  the  payment  of  other  demands.  And  I  think, 
therefore,  that  they  were'  bound  to  pay  it  in  preference 
to  other  cheques,  subsequently  presented,  and  also  to 
the  balance  due  firom  Robertson  to  themselves* 

'  Best  J.  As  to  the  balance  of  9S/.,  it  is  clear  diat  the 
defendants  were  bound  to  apply  that  in  payment  of  the 
plaintiff's  cheque^  in  consequence  of  their  own  letter, 
by  which  they  undertook,  on  the  1 4th,  to  apply  any 
money  coming  in  for  that  purpose.  As  to  the  other 
sum  of  237Z.,  I  entirely  concur  in  the  opinion  pro^ 
nounced  by  the  rest  of  the  Court 

Rule  refused* 


BuLHER  against  Marshall,  Gramishee.         satw^ 

^ORTONf  in  last  Michadmas  term,  had  obtained  a  Hw  19^9. 

rule  nisi  for  a  writ  of  procedendo,  to  remove  bad:  confined  to 
the  record  of  the  judgment  obtained  in  the  Lord  Mayor^s  inferior  coims 
court  of  the  city  of  London^  by  the  jrfaintiff,  against  the  ^I^S^tJJ^ 
garnishee,  the  same  having  been  removed  into  this  court  .""^  ^^JSST 
by  certiorari.     The  afiidavits  stated,  that  the  original  ^^^^u^  ^^t 

^  tfaerafora^  does 

suit  was  commenced  in  August^  1818,  by  the  plaintiff,  not  extend  to  ' 

tbe  OM  of  # 

i^^nst  Thomas  Broster,  and  thereupon  an  attochmebt  foreign  9mA'» 
was  duly  issued  and  laid  in  the  hands  of  MarskalL    Ot 
the  15thof  il£s^,  1821,  final  judgment  was  given  in  the 

SH  8    .  attach- 
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the  case  is  clearly  within  the  mischief;  for  here  the  de»        1822. 
fendant,  if  he  were  found  within  the  jurisdiction,  could        ^ 

BULMKR 

be  compelled  to  pay  the  money ;  but,  in  consequence  of  ^agmnsi 
his  not  being  so,  the  plaintiiF  is  deprived  of  his  remedy. 
It  is  said,  that  by  this  the  defendant  would  be  deprived 
of  the  advantage  of  coming  in,  within  a  year  apd  a  dayi 
to  dispute  the  debt.  That  is  not  so ;  for  the  money, 
when  levied  by  virtue  of  an  execution  out  of  this  courts 
will  be  subject  to  the  same  conditions  as  if  levied  under 
process  from  the  court  below ;  and  if  the  defendant 
comes  in  and  disputes  the  debt,  the  record  may  be  then 
removed  back  by  procedendo  for  that  purpose. 

Norton^  oontrfl,  was  stopped  by  the  Court* 

Abbott  C.  J.  This  rule  must  be  made  absolute. 
The  statute  is  confined  to  those  suits  in  which  the  pro- 
ceedings of  the  courts  below  are  similar  to  those  in  this 
court.  It  speaks,  in  the  preamble  to  the  4th  section, 
of  persons  served  with  process  issuing  out  of  inferior 
courts,  where  the  debt  is  under  10&  But  here  the  party 
against  whom  we  are  to  issue  execution  is  not  the  ori- 
ginal debtor ;  and  the  form  of  the  execution  issued  by 
this  Court  is  quite  different  from  that  in  the  Lord 
Mayor's  court  in  the  case  of  a  foreign  attachment.  Upon 
the  whole,  I  am  of  opinion  that  this  does  not  oome 
within  the  statute,  and,  consequently,  that  the  writ  of 
certiorari  in  this  case  was  improperly  issued. 

Rule  absolute. 


3H  ♦ 
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without  knowing  any  thing  of  the  parties  or  the  cir-       1829. 
cmnstances ;  but  Badfbrd  never  represented  himself  as      ^" 
an  attorney,  nor  had  been  considered  as  such.     He  was      Wiunoiu 
well  known  to  be  « ^biailil^  and  his  offers  to  his  em- 
ployers had  always  been  to  collect  debts  for  them,  and 
(ifVieensary  to  sue  for  them)  to  employ  an  attor^. 
"He  never  looked  for  any  ptofit  upon  the  law  proceed- 
-iiigs^  but  merely  payment  for  the  service  c^the  wiit 
Th^  attorney  had  no  profit  beyond  the  profit  jumaUy 
cfaainged  upon  suing  out  the  writ ;   and  this  he  expected 
ike  bailiff  to  receive  for  him  and  account  far. 


«   ".. ..   . 


*■  1 


'Jr. 


'  Abbott  €•  J.  Upon  the  facts  reported  to  us  by  the 
Master,  we  are  of  opinion  that  this  is  not  i|  case*  within 
the  act  of  parliament,  but  at  the  same  time  we  think 
that  diis  is  a  most  improper  practice*  It  is  the  duty 
of  all  attorney  to  communicate  with  his  clients,  and  to 
give  hb  attention  to  their  tencems.     If  a  bailiff  be  al- 

'  lo#ed  to  obtain  writs  in  the  manner  stated  in  this 
report,  the  client  will  be  wholly  deprived  of  that  at- 
tention which  he  ought  to  receive  from  die  attorney ; 

'  and  although  this  case  be  not  within  the  statnte^  sdll 
the  Court,  in  virtue  of   its  general  jurisdJcfcioD  ovier 

'  attomies,  hate  the  power  of  restrainifig  this  practice; 
and  if  repeated  they  will  be  disposed  to  visit  it  very 
severely.  But,  as  this  is  the  first  time  4hat  such  a 
inatter  h^  been  presented  to  the  consideration  of  the 
Court,  we  do  not  think  it  right  to  order  the  attorney  to 
be  struck  off  the  roll  in' this  instance;  but.  we  think  t)ic 
{Purposes'  of  justice  will  bef  sufficiently  answered^  by  or- 
dering that  this  rule  shall  be  discharged^  on:  payment 

•  of  the  cbsts  by  the  attoaiey,     v  i    »       »;      .  i 

Rule  discharged  (mpaymait  of  ediit^aidbbrdind 

,' »  r^i    ;1  ^;-      ■:,•  ■    .-'  /!.' j'f:.'"  J-:     -■r.-:.'    ■.  .^■T.        .  ,    .    .    * 
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imd  that  the  property  was  thereby  changed,  and  that        1622. 
the  plaintiff  ought  to  have  brought  his  action  against      „ 
the  sheriff  for  wrongfully  selling  the  goods;  and,  se*        ^floinji 
condly,  that  as   the  goods  were  in  possession  of  the 
tenant  under  a  demise,  trover  would  not  lie  for  them 
during  the  term.     The  plaintiff  obtained  a  verdict,  but 
the  Lord  Chief  Justice  gave  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  and 

Scarleti  now  moved  accordingly.  This  action  ia  not 
maintainable  against  the  defendant.  Assuming  that 
FarratU  might  have  sued  the  slieriff  or  the  plaintiff  in 
the  execution,  still,  the  defendant  being  a  bon&  fide  pur- 
diaser  without  notice  under  a  ii.  fa.,  is  not  liable.  In 
Manning's  cose  (a)  it  was  resolved  that  a  sale  by  the 
sheriff  by  force  of  a  £i.  fa.  should  stand,  although  the 
judgment  be  afterwc^rds  reversed ;  for  the  sheriff  who 
made  the  sale  had  lawful  authority  to  sell,  and  by  the 
sale  the  vendee  had  an  absolute  property  in  the  term. 
In  Doe  v.  T/ioth  (6)  it  was  held,  that  if  a  sheriff  sell  a 
term  under  a  writ  of  fi.  fa.,  which  is  afterwards  set  aside 
for  irregularity,  and  the  produce  of  die  sale  be  directed 
to  be  returned  to  the  termor,  the  termor  cannot  main- 

r 

tain  ejectment  to  recover  his  term  against  the  vendee 
under  the  sheriff.  But,  secondly,  the  goods  being  in 
possession  of  the  tenant,  under  a  demise,  trover  was  not 
maintainable.  The  tenant  was  entitled  to  the  use  of 
them  during  the  term,  and  the  landlord  cannot,  there- 
fore,  maintain  trover ;  he  can  maintain  no  action,  ex- 
cept for  waste  or  injifry  done  to  the  inheritance.  In 
Gordon  v.  Harper  (c)  the  goods  leased  as  furniture  were 
wrongfully  taken  in  execution  by  the  sheriff;  and  it  was 

(a)  8  Cq.  191.  (6)  IM.4;8. 425,  (c)  7  T.  Ii. 9. 

I)eld| 


IN  THE  Third  Year  of  GEORGE  IV.  8S9 

separated  by  his  own  wrongful  act,  or  the  act  of  Oocl»        18SS. 
the  tenant  has  no  right  to  the  use  during  his  term,  but  . 

they  become  absolutely  vested  in  the  person  who  has  <«miut 
the  next  estate  of  inheritance.  They  then  become  his 
goods  and  chattels.  Here  the  removal  was  intended  to 
be  permanent,  and  the  chattels,  when  severed  wrong- 
fully, did  not  thereby  become  the  property  of  the  wrong> 
doer,  but  of  the  landlord. 

HoLROYD  J.    I  think  trover  the  proper  remedy.   The 
machinery  was  let  together  with  the  mill,  and  was  part 
of  the  mill.     It  was  a  part  of  the  inheritance  until  the 
demise  was  made ;  when  the  demise  took  place,  it  con- 
tinued part  of  the  inheritance  of  the  landlord,  and  part 
of  a  chattel  real  in  the  hands  of  the  tenant  in  posses- 
sion.    By  the  lease  or  agreement  the  tenant  has  the  use, 
not  the  dominion,  of  the  property  demised ;  and,  there- 
fore, when  he  separated  any  part  of  it,  to  convert  it 
from  a  chattel  real   to  a  chattel  personal,  his  right  of 
using  it  was  at  an  end  for  any  legal  purpose^  Uiat  right 
being  only  to  use  It  in  the  state  in  which  it  was  before. 
In  the  case  of  a  lease  of  a  house,  if  a  tenant  pulls  down 
any  part  of  it  wrongfully,  and  not  for  the  purpose  of 
repair,  so  as  to  constitute  waste,  the  person  who  has  the 
first  estate  of  inheritance  has  a  right  to  the  materials  of 
which  that  house  was  before  composed;  and  I  apprehend 
he  has  a  right  to  an  immediate  possession  of  those  materia 
als,  in  the  like  manner  as  he  has  a  right  to  the  immediate 
possession  of  timber,  where  it  is  severed  from  the  in* 
heritance.     In  that  case,  when  detached,  either  by  the 
wrongful  act  of  the  tenant  himself,  or  by  the  act  of  God, 
it  immediately  becomes  the  goods  and  chattels  of  th0 
person  entitled  to  the  first  estate  of  inheritance,  and  the 
right  which  had  been  for  some  time  vested  in  the  tenant 

has 


1     ;  f      '-<. 
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33  years.  Declaration  then  averred,  that  the  plaintiiF  1822, 
entered,  and  that  loner  before  and  at  the  time  of  makini;  — — 
the  indenture,  and  whilst  the  said  Jo/m  Hcaton  was  so  agamtt 
seised  as  aforesaid,  the  occupiers  for  the  time  being  of 
the  said  piece  of  ground  so  comprised  in  the  said  de- 
mised premises,  and  being  part  of  Sprang^s  Dairy^  bad 
been  used  to  have  and  enjoy  a  certain  way  from  and  out 
of  the  same  piece  or  parcel  of  ground,  through  a  certain 
shed,  being  also  part  of  Sprang^s  Dairy^  into  and  over 
the  said  yard,  thence  into,  through,  and  along  a  passage 
or  gateway,  unto  and  into  Oxford-street ^  and  so  from 
thence  back  again,  into,  through,  and  along  the  said 
passage  or  gateway,  unto,  into,  through,  and  over  the 
said  yard,  unto,  into,  and  through  the  said  shed,  into  the 
same  piece  or  parcel  of  ground,  for  themselves  and  their 
servants,  on  foot  and  with  cattle  and  carts,  and  car- 
riages, to  go,  return,  pass  and  repass,  &c.,  for  the  con- 
venient use  and  occupation  of  the  same  piece  or  parcel 
pf  ground ;  by  reason  whereof,  the  plaintiftj  as  the  oc- 
cupier of  the  said  piece  or  parcel  of  ground,  was  entitled 
to  have,  use,  and  enjoy  the  said  way,.  Sec;  yet  the 
defendants  put,  placed,  and  deposited  divers  large  quan- 
tities of  timber,  &c.  upon  certain  parts  of  the  said  way, 
by  which  plaintiff  had  been  obstructed  in  the  use  pf 
the  said  way.  In  anotlier  count  it  was  stated,  that  Heaton 
was  seised  in  fee  of  certain  premises  called  Sprang^ s 
Dain/f  (comprising,  amongst  other  things,  the  piece  or 
parcel  of  land  demised  to  the  plaintiiF,)  together  with  a 
certain  yard  thereunto  belonging,  and  being  so  seised, 
by  indenture  made,  &c.  demised,  leased,  and  set  unto 
the  plaintiff,  the  said  last-mem tioned  piece  or  parcel  of 
land,  amongst  other  premises,  with  the  appurtenances, 
tc^ether  with  a  certain  way  for  himself,  &c.  and  hia 

asftigiu,  occqpiiers  of  the  said  last-mentioned  piece  or 

parcel 


. .  \  • 


6ur^<  noiwmoifed  for  a  new  trials  and  cratuidedy 
that  llwr^plakitiff  liad  aeqtiinNi  no  such  r^jfat  of --mj  by  ^ 
the  t^raifr  of  lfa»  leawin  iai4L    Ifdbe  knoriuidlD- 
tmiectto  gmHifmA  a  'righr of  ^»y  t-  ifat  rtMmH  |ti 
-^OL.  y.  SI  would 


Lucas. 
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Mrof  Jii^,  18S(\  (whcn'tbe  old  leases  would  ex[Hre^)  for  |«22. 
SlTyters.'  Bjr  the  plan  in  the  margin  of  the  lease,  the- 
1^^  of  gfrdiind  upon  which  the  plaintiff  had  built  his 
Mlth4ou8e  and  -stables,  was  described  as  part  of  tho 
fMiuUts  deiihised  under  the  name  of  ^  a  cow-shed  part 
^Sphm^M  Daity.*^  On  the  29th  of  4pr/l,  18H,  Mr. 
lUimi&n^' by  the  appointment  of  the  Duke  of  PorUand^ 
IffaiHed  to  Messrs.  ffyywardj  then  of  No.  73,  Oxford^ 
JMtm^  a  verersionary  lease  of  the  rest  of  the  dairy,  to  com* 
MNitoon  the  ^h  jfyrilf  1 820,  and  there  was  no  mention 
dPany  right  of  way  having  been  reserved  to  the  ptainti£ 
On  the  ISth  March^  1820,  Hqyward  granted  Sprang 
(iMi6  hod  occupied  the  dairy  for  some  years)  a  lease 
oTthat  part  of  the  dairy  demised  to  them  for  the  whole 
of  thHr  tetm,  wanting  five  days,  and  reserved  a  right  of 
wij^to  the  occupiers  of  No.  71  and  7^>  down  the  gate* 
w^»  Sprang  afterwards  assigned  his  interest  to  the 
dlifendants.  It  appeared,  that,  at  the  time  of  (be  grant- 
ing the  leajsc  in  1814,  and  for  many  years  befofe,  the 
yitfd  in-  question  had  been  in  the  possession  of  one  pct^' 
sMf)  who^  of  course,  had  used  the  gateway  as  a  way  for 
Ub  horses  and  cattle  to  every  part  of  the  yard.  The 
obstruction  of  the  way  was  proved  as  laid  in  the  de* 
dbrmion.  The  Lord  Chief  Justice  was  of  ^qpinion,  that 
tite  plaintiff  w.is  entitled  to  the  right  of  way  ehumed  for 
hhhself  and  cattle  to  the  s(pot  of  ground  on  whi^  he  bad  . 
biKlt  his  stable  and  coach-house,  that  being  a  part  of  the 
dMhfMd  premises  to  which  such  a  way  had  been  tsied 
prefiously  to  1814.  .      ,  ;       . 
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that  a  right  of  way,  which  at  the  time  of  the  granting  of      1822. 

the  lease,  was  used  with  any  part  of  the  demised  pre-,  koototra 
mises  passed  to  the  plaintiff.    This  was  a  way  always       V"*"** 
used  with  a  part  of  the  premises  demised,  and  thereforft 

passed  to  the  plaintiff. 

Rule  refused,  (a) 

(a)  If  a  man,  seised  of  Blackacre  and  WhUeacrey  uses  a  wav  through 
Whiteacre  to  Blackacre,  afterwards  grants  Blackacre  with  all  ways, 
this  way  through  Whiteacre  shall  pais  to  the  grantee,  Comyns*  Dig,  tii. 
Chemin,  D  3.  So,  if  he  be  seised  of  two  acres  to  which  a  way  is  iy>pur- 
tenant,  he  grants  one  acre  with  all  ways,  &c.,  the  way  shall  be  granted. 
See  6  Modenu  p.  5.     Cro,  Jac,  121,  122. 170. 


Lord  Sondes  against  Fletchee,  Tuetday, 

^  ^  June  nth. 

I^EBT  on  a  bond,  the  condition  of  which  was,  for  the  a  bond  was 
resignation  of  the  rectory  of  Kettering^  (to  which  the  fo,  the  resig- 
defendant  had  been  presented  by  the  plaintifi^)  when  S^m!  which 
either  of  two  persons  therein  named  should  be  capable  5!  ^^^^^ 

'  ^  when  lequMted 

of  taking  the  same.     Breach,  that  the  defendant  al-  had  refused  to 

resign :  Held^ 

though  requested,  refused  to  resign.     At  the  trial  before  that  he  being  a 

^  T  1         -.  .    .  A  wrongdoer, 

Abbott  C.  J.,  at  the  Middlesex  sittings  afier  Easter  term,  the  jury  were 
it  appeared  that  the  defendant  was  called  upon  to  resign  assening  the 
the  living,  in  October  1820,  and  that  he  refused  so  to  do.  ^SSaUiem- 
The  net  annual  value  of  the  living  was  7001.,  and  it  was  Jul2^,Son*of 
proved  at  the  trial,  that  the  defendant's  life-interest,  he  theralueofthe 

*  advowBon  to 

being  46  years  of  age,  was  worth  10  years'  purchase.    It  **>•  plaintiff  by 

the  defendant*! 

also  appeared,  that  the  life-interest  of  one  of  the  persons  life-interttt, 

nor  in  esti- 

named  in   the    bond,  whom   the  plaintiff  intended  to  mating  the  an- 
present,  was  worth  14  years*  purchase.     The  jury  found  to"de£icttib« 
a  verdict  for  the  latter  amount     The  Solicitor-General  *^**"**  »»*>?«». 
moved  for  a  new  trial,  on  two  grounds ;  1st,  That  the 
true  measure  of  the  damages  is  the  amount  by  which 

3  12  the 
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Jones  against  Bird  and  Others,  j^^^i^! 

f^ASE  by  the  plaintiff,  as  the  owner  of  the  reversion,  ByAloctlact 
against  the  defendants  who  were  employed  under  commiMioiicn 

.1  r  r        3  3  A.  of  aewen  for 

the  commissioners  of  sewers   tor   damage  done  to  a  weatmhuter,  it 
house  in  the  parish  of  Sf-  Clement ^  Danesj  in  the  county  ^StUxj^^^oa 
of  Middlesex,     The  first  count  of  the  declaration  averred.  !**<>*^**  i^^^ 

'   in  any  actum 

that  the  defendants  made,  altered,  repaired,  cut,  dug,  brought  for  any 

thinip  dona  in 

worked  and  enlarged,  certain  sewers,  gutters  and  ditches,  punuance  of 

tlio  general  acta 

being  and  running  near  unto  the  said  house  in  which  for  aewen,  or 

plaintiff  was  interested,  and   also  near  to  five  other  nodoeiirwrit. 

•     ^— ^j»  «... 

messuages,  &c.  near  to  the  plaintiff's  house,  but  nearer  ^eH^dSS- 
to  the  said  sewers,  &c.  (and  which  five  messuages  were  2Je*aSaeof"* 
built  close  to  each  other,  and  one  of  them  adjoining  to  ?^?!jSe^tad 
the  plaintiff's  house)  in  so  negligent,  incautious,  un-  that  the  defends 

antSy  ytbio  wcr9 

skilful,  improvident,  and  improper  a  manner,  that  by  contmcton 

under  the  con* 

means  thereof,   the  said  five  messuages  were  thereby  misiioneri, 
undermined,  and  the  walls  gave  way  and  fell  down,  and  &c.  certain   '   . 
by  means  thereof,  the  walls  of  the  plaintiff's  house  were  JJJJS^  imder, 
damaged  and  fell  down,  &c.     The  second  count  stated,  ^SS^oTn^ 
that  tlie  defendants  wronirfully  and  unlawfully  altered  Jotheplaintiri 

^       ^  '  houie^  m  lo 

negligent.  In- 
cautious, unskilful,  iinproTident,  and  improper  a  manner,  that  it  fell  down ;  and  by  the 
dcclaratfon  and  proof  given,  it  appeared  that  the  sewer  did  not  run  dose  to  the  plaintifPa 
house,  but  close  to  five  other  houses  adjoining  thereto,  and  that  the  house  waa  damaged* 
and  fell  in  consequence  of  the  fall  of  a  stack  of  chimneys  of  one  of  thoae  houses,  ^idi 
had  been  built  on  the  arch  of  the  sewer,  and  which  had  been  insufficiently  shored  up  by  the 
defendants  during  the  continuance  of  the  work :  Held,  that  this  notice  sufficiently  de- 
scribed the  cause  of  action  :  Held  also,  that  commissioners  of  sewers,  and  persons  working 
by  their  order,  in  the  course  of  the  necessary  repair  of  a  sewer  in  the  neighbourhood  of 
houses,  arc  bound  to  take  all  such  proper  precautions  for  securing  them,  and  to  shore  them 
up  if  necessary,  as  skilful  persons  would  do,  and  that  they  were  bound,  under  the  above 
circumstances,  to  sive  s]>ecific  notice  to  the  owner  of  the  house  to  which  the  stack  of 
chimneys  belonged,  of  their  construction,  and  of  the  danger  arising  therefrom,  and  that 
a  general  notice  to  him  to  take  proper  means  to  secure  hb  house  waa  not  auffidenU 

I 

313  and 


Bird. 
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dig,  work,  and  enlarge  certain  sewers,  gutters,  ditches^  1822. 
and  works  then  being,  and  running,  under,  through  or  — 
adjoining,  or  near  unto  a  certain  messuage  or  tenement,  against 
shop  and  premises  of  the  plaintiff,  situate  and  being,  &c. 
in  the  tenure  or  occupation  of  jB.  H,  his  tenant,  in  so 

« 

negligent,  incautious,  unskilful,  improvident,  and  im- 
proper a  manner,  that  the  said  messuage  or  tenement^ 
shop  and  premises,  or  the  greater  part  thereof,  fell  and 
were  greatly  damaged,  weakened  and  destroyed,  and 
rendered  unfit  and  dangerous  for  use  or  habitation." 
It  further  appeared  by  the  evidence,  that  the  sewer, 
which  it  was  necessary  to  repair,  passed  close  to  five 
houses  adjoining  that  belonging  to  the  plaintifi^  and  that 
a  stack  of  chimneys  belonging  to  one  of  those  houses 
was  built  upon  the  arch  of  the  sewer.  In  the  execution 
of  the  work  it  became  necessary  to  rebuild  this  arch,  and 
in  order  to  support  the  chimneys  in  the  meantime,  a 
transum  and  two  upright  posts  were  placed  under  them 
in  order  to  support  them,  but  without  success.  The 
chimneys  fell,  and  in  consequence  of  their  fall,  the  ad- 
joining houses,  including  the  plaintiff's  house,  fell  also* 
There  was  contradictory  evidence  as  to  the  facts, 
whether  in  case  there  had  been  raking  shores  placed 
externally  to  support  the  chimneys  in  addition  to  the 
support  below  them,  the  accident  would  have  been  pre- 
vented. The  plaintiff's  witnesses  were  of  opinion  that 
it  would,  and  those  for  the  defendants,  that  it  would 
not  have  been  of  any  use,  and  that  it  was  impossible  to 
have  prevented  the  fall  of  the  chimneys.  There  was  no 
specific  notice  given  to  the  owner  of  the  house  to  which 
the  chimneys  belonged,  of  their  dangerous  state,  or  that 
it  would  be  necessary  for  him  to  take  them  down.  But 
there  was  a  general  notice  to  the  inhabitants  to  secure 

3  I  4  '    their 
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is  required  by  the  act  is,  that  notice  in  writing  shidl  be.  18S9< 
given  to  the  defendants  twenty-eight  days  before  tbex  T'^ 
action  is  commenced  of  such  intended  action,  signed  by  o^nu 
the  attorney  for  the  plaintifi^  specifying  the  cause  of  such 
action :  and  the  section  further  provides,  that  the  plain- 
tiff shall  not  recover,  if  sufficient  amends  shall  have  been 
tendered.  The  object,  therefore,  was  not  to  give  an 
accurate  and  minute  description  of  the  cause  of  action, 
as  required  in  a  declaration,  but  only  a  substantial  no- 
tice  of  the  ground  of  complaint  to  enable  a  party  to 
tender  amends.  Here  it  states,  that  defendants  worked 
the  sewer  in  so  negligent,  incautious,  unskilful^  and  im- 
provident a  planner,  that  the  plaintiff's  messuage,  or 
the  greater  part  thereof,  fell,  and  was  greatly  weakened, 
damaged,  and  destroyed.  The  sewer  was  the  pri* 
mary  support  of  the  plaintiff's  house^  and  the  adjoining 
ones  also :  and  the  fall  is  in  fact  the  immediate  conse- 
quence of  the  defendants'  negligence.  There  is  no  other 
intervening  cause  of  the  accident.  The  whole  fell  to- 
gether in  consequence  of  the  defendants'  act,.  That  act 
is,  therefore,  the  immediate  cause  of  the  accident  to 
each  of  the  houses.  As  to  the  other  point  2  this  was 
a  case  for  the  jury,  and  the  weight  of  evidence  is  in 
favour  of  the  verdict.  Here  it  was  clearly  the  duty 
of  the  commissioners  to  have  shored  up  the  houses 
whilst  the  work  was  going  on.  And  the  evidence  is 
strong  to  shew,  that  if-  that  had  been  done,  no  accident 
would  have  happened.  It  is  now  said  that  it  would 
have  been  useless.  But  originally  the  question  was  xiot, 
whether  it  was  useless,  but,  whether  the  oommisaioners 
were  liable  to  do  it.  There  is  good  reason  why  they 
should  be  liable;  for  they  may  go  into  the  adjoining 
houses,  if  necessary,  for  the  purpose.    But  private,  inp- 

dividuals 
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claratibh  dfawn  so  as  to  coiltaih  dttly  one  bount,  sitting       1^22. 

wliat  is  here  stated  in  the  notice.     It  Is  clear  thkt  then        'j^^ 

tfee  plaintifT  would  have  been  nonsuited,  on  the  girbuhd       *S^ 

of  a  Variance.      Here,  therefore,  there  is  a  variance 

beiween  the  notice  and  the  probf.     If  the  nbtice  had 

stated  tfedk  the  injury  occurred  from  want  of  sftorihg 

tip   the  houses,    the  delfendants   hiSght  have   tendei^ed 

amends.     As  to  the  other  question,  it  niay  be  adttittted, 

tnat  ai  to  the  necessity  for  slioring  up  the  hoUsei  thek*e 

is  Contradictory  evidence.     But  the  proper  qu^tioh  is, 

whiether  thfe  defendants  acted  for  the  best,  and  bottft  fide 

^ith  their  best  skill.     If  they  did,  arid  there  is  fib  cb'n- 

trddictioh  as  to  that,  they  are  not  responsibfe.     It  is 

too  mucii  to  make  thenl  liable  because,  after  the  S/ttA- 

dent  hon  happenea,  some  persoris  may  be  found  to  giVe 

iheir  opinion  that  a  diiflferent  course  might  possibly  ha^e 

prevented  thfe  accident.      The   whole  arose  froth  the 

iittprope'r  c6hstruction  of  the  stack  of  chimneys,  which 

i^ested  on  the  arch  of  the  sewer.     And,  if  nothing  liad 

been  done  by  the  defendants,  the  holises  would  have 

equally  fdlien  in  a  short  time,  from  the  Aecs^  of  the 

s^Wer.     The  o\vner  of  the  house  hiuSt  haV^e  known  of 

the  construction  of  the  ehimneys,  and  the  deibhdants 

Were  not  bound  to  give  a  specific  hotitife  of  it.     They 

had  given  a  general  notice  to  all  the  inhabitants  to 

secure  their  houses  while  the  sewer  was  repairing,  and 

that  was  sufficient.     Here  the  defendants  were  acting 

bond  dde  in  the  exercise  of  a  public  duty,  im^x>sed  by 

law ;  and  Sutton  v.  Clarke  {a)  is  ah  authority  to  shew, 

that  in  such  a  case  an  action  is  not  maintainable  against 

them. 

(a)  «  Ttmnt^  S9i 

AOBOTT 
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Bayley  J.  I  am  of  the  same  opinion;  I  think  the  1822. 
notice  was  sufBcient,  and  that  the  case  was  properly  Jon«s 
left  to  the  jury,  who  have  come  to  a  right  conclusion.  ^b^^d! 
A  notice  of  this  sort  docs  not  require  the  same  precision 
as  a  declaration.  It  is  quite  sufficient  if  it  calls  the 
attention  of  the  defendants  to  the  general  nature  of  the 
injury,  so  that  they  may  go  to  the  premises,  and  see  what 
the  ground  of  complaint  is.  If  it  were  otherwise,  it 
would  be  necessary,  in  many  cases,  to  have  a  notice 
with  several  counts  in  it.  Here  the  notice,  in  sub- 
stance, states,  that  the  defendants  so  negligently  and 
improperly  worked  the  sewer,  that  the  plaintiff's  house 
was  thereby  weakened  and  gave  way.  Now  the  facts 
are,  that  the  defendants  worked  under  a  stack  of  chim- 
neys, without  either  properly  securing  them,  or  giving 
notice  of  their  danger  to  the  owner,  in  order  that  he 
might  take  them  down ;  this  was  improperly  and  neg- 
ligently working  the  sewer;  for  if  a  party  does  an  act 
which  is  improper,  unless  certain  previous  precautions 
are  taken,  he  may  fairly  be  said  to  do  that  act  im- 
properly. But  it  is  said,  further,  that  the  notice  is 
incorrect,  inasmuch  as  the  act  done  by  the  defendant 
did  not  produce  an  immediate  effect  upon  the  plaintiff's 
house.  But  I  think,  that  as  the  defendant  did  work 
without  sufficiently  supporting  the  chimneys,  which  by 
their  fall,  damaged  the  plaintiff's  house,  he  may  fairly 
be  said  to  have,  by  his  act,  damaged  the  plaintiff's 
house.  The  notice,  therefore,  is  sufficient*  As  to  the 
merits  of  the  case,  it  is  contended,  that  the  defendants 
are  protected,  if  they  acted  bona  fide  and  to  the  best 
of  their  skill  and  judgment.  But  that  is  not  enough ; 
they  are  bound  to  conduct  themselves  in  a  skilful  man- 
ner ;    and  the  question  was  most  properly  left  to  the 

jury 
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Wilton  against  Girdlestone.  fednetday, 

^  June  lath. 

''f TROVER  for  certain  deeds.    Tlea,  general  issue.    At  A  bill  against 

the  trial,  at  the  Middlesex  sittings  after  Easter  term,  fiiedof  jfi^aS 
before  Abbott  C.  J.,  it  appeared  t  !iat  the  bill  which  was  ^jSb"^ 
against  defendant  as  an  attorney  was  entitled  generally  ^'^^^""jj^' 
as  of  Michaelmas  term,  but  the  memorandum  shewed  *'**"  *'*^  ®" 

the  28th  Ab- 

that  the  bill  was  filed  on  the  28th  oE.  November.     It  was  wfntber.-^  HeM, 

that  evidence 

proved,  however,  that  the  bill  was  actually  filed  on  the  was  admissible 
24th  of  December.     This  evidence  was  objected  to,  on  was  actually 
the  ground  that  it  contradicted  the  record ;  but  the  Lord  2Mh December: 
Chief  Justice  overruled  the  objection.     The  deeds  in  ^f^^^ 
question  were  proved  to  have  been  placed  in  the  defend-  ^^^'^^  ^  «^- 

*  '  .  ^  dence  of  a  prior 

ant's  hands  before  Michaelmas  term.     But  the  only  evi-  conversion,  and 

therefore  where 

dence  of  a  conversion  was  a  demauvl  and  refusal  on  the  deeds  were  in 

defendant's 

29th  of  November  last.     The  jury  having  found  a  verdict  possession  prior 

c      ^L        1    •    x'/v*  to  Michaelmas 

lor  the  plamtlll,  term,  and  the 

demand  and 
'  refusal  proved 

Abraham,  by  leave,  moved  to  enter  a  nonsuit,  on  the  ^^^^^J^ 
&:round  that  the  evidence  oucht  nv)t  to  have  been  re-  ^t^**  held  that 

<5  ^  this  was  evi- 

ceived  as  it  contradicted  the  record.  ^^^^  o*"*  con- 

version before 


the  term* 


Per  cw'iam.  Morris  v.  Ptigh  {a)  is  an  authority  to 
shew  that  this  objection  cannot  be  sustained.  A  de- 
mand and  refusal  is  evidence  of  a  prior  conversion ; 
and  as  the  deeds  were  in  the  defendant's  hands  prior  to 
Michaelmas  term,  there  was  evidence  for  the  jury  of  a 
conversion  before  that  period,  andl  hey  have  found  the 

fact  to  be  so. 

Rule  refused. 

(a)  3  Aim  1241. 


IN  THS  TfllRD  Y£AB  Of  OEOROE  IV.  849 

costs  depend  on  the  event  of  it :  and  how  are  they  to  be       1 622. 
taxed? 


Per  Curiam.  We  are  of  opinion  that  the  award  is 
fioaL  It  is  sufficient,  if  looking  at  the  wliole  award,  it 
appear^  that  the  matter  is  determined ;  and  that  is  the. 
here* 

Rule  discharged. 


Jacksox 

aguinst 

Tabslilv. 


GooDTiTLE,  on  the  Demise  of  the  Duke  of      WeAmia^, 
Norfolk,  agcunst  Notitle. 

JfEADER  applied  for  leave  to  enter  ap  judgment  Tht  notice  icr 
against  the  casual  ejector.     The   notice   to   the  powwrfon  at 
tenant  in  possession  at  the  foot  of  the  declaration  in  declsMtion  in 
gectment,  was  in  the  name  of,  and  signed  by  the  lessor  ^i^  jn^^e 
of  the  plaintiff!      He  referred  to  the  1  G.  4.  c.  87.  s.  1.  ^JStiff- bli^  if 
by  which  the  landlord,  in  order  to  bring  the  case  within  j"^*^"*"^^ 
that  act,  is  required  to  address  the  notice  at  the  foot  of  **»«  pWntiff,  or 

even  any  other 

the  declaration  to  the  tenant  in  possession.  penon,  Um 

'^  Comtwtll  per- 

mit tbe  rule  for 

The  Court  held,  that  the  notice  was  quite  regular ;  i^^l^tibe 
adding,  that  even  if  it  were  signed  by  a  wrong  nam^  ^|^  dn^up. 
the  rule  might  be  drawn  up. 

Rule  abscdute. 


Vol.  V.  S  K 
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Martin  v.  Cromp  (a),  it  is  laid  down,  that  if  there  be 
two  tenants  in  common  of  a  reversion,  expectant;  on  ^ 
lease  for  years,  upon  which  a  rent  is  rcservec)^  tl^ey  may 
either  join  in  debt,  for  the  rent,  or  sever ;  and  MidMey 
V.  Lovelace  {b)  is  an  authority  to  shew  that  they  may  also 
jpin  in  covenant ;  and  in  Littleion^  5. 3 1 5.,  it  is  )ftid  dpwn, 
that  tenants  in  common  m^iy  inainUun  per^nal  actiom 
jointly ;  and  in  5. 3 1 6,,  that  iftwo  tenants  ip  cormnon  n^^kn 
a  lease,  rendering  to  them  »  rent,  the  tenants  ip  ppQiipq|( 
shall  have  an  action  against  the  lessee,  and  not  different 
actions,  because  the  action  is  in  the  personalty.  The 
action  for  use  and  occupation  is  substituted  in  place  of 
the  action  of  debt,  and,  consequently,  the  plaintiffs  were 
entitled  to  bring  a  joint  action,  unless  the  jury  found, 
as  a  fact,  that  there  was  a  separate  demise  by  each.  He 
also  cited  Co,  Litt,  213.  and  Harrison  v.  Bamsby.  {c) 

Abbott  C.  J.  It  is  clear,  that  if  there  be  a  joint  lease 
by  two  tenants  in  common,  reserving  an  entire  rent, 
the  two  may  join  in  an  action  brought  to  recover  the 
same ;  but  if  there  be  a  separate  reservaticm  to  each, 
then  there  must  be  separate  actions.  Here,  by  the 
original  contract,  there  was  a  letting  of  the  whole  pre- 
mises,  by  the  two  tenants  in  common,  at  an  ^itire  rent; 
afterwards  the  rent  was  severed.  It  became  a  question 
of  fact,  upon  the  whole  evidence,  whether  the  parties 
thereby  meant  to  enter  into  a  new  contract,  with  a 
separate  reservation  of  rent  to  each,  or  whether  they 
meant  to  continue  the  old  reservation  of  i^nt,  eadi  of 
the  plaintifls  receiving  his  own  moiety.  I  think  that 
question  ought  to  have  been  left  to  the  jury.  The  rul^ 
therefore,  for  a  new  trial  ought  to  be  made  abscrfute. 

(a)  1  I.<2.  J2aym.340.  {b)  Carthew,  289. 

(c)  5  Term  Rep,  S46. 

3  K  2  Batlet  J. 


Sovmirt 


IN  THS  Third  Yeaa  ov  GEORGE  IV.  85a 

issue  thereon  for  the  whole.   Judgment  was  signed  on        1822, 
this  warrant  of  attorney,  April  5th,  1816.     At  the  time  ■ 

when  the  commission  issued,  there  remained  due  on  the  agabut 
warrant  of  attorney  1337/.  155.;  and  shortly  after,  an« 
other  instalment  becoming  due,  default  was  made.  On 
the  Uth  of  Marchj  1818,  Bodfield  proved  the  debt 
under  the  commission;  and  on  the  25th  oi]Marchf 
1818,  the  plaintiff  and  Bodfield  agreed  that  the  former 
should  pay  500/.  in  discharge  of  his  personal  liability  as 
surety^  which  was  done,  and  satisfaction  was  entered  on 
the  record  ba  of  Michaelmas  term,  1818.  The  roll  of 
the  judgment  was,  however,  only  carried  in  and  satisfaction 
entered  on  the  record  subsequently  to  the  sittings  after 
last  Michaelmas  term,  and  shortly  before  the  adjourned 
sittings,  when  the  cause  was  tried,  ^t  the  trial,  aftier 
the  office  copy  of  the  judgment  roll  ^d  been  given  in 
evidence,  a  plea  of  the  defendant's  certificate  puis  dar- 
rein continuance  was  offered  by  the  Solicitor-GeneraL 
The  Lord  Chief  Justice  was  of  opinion,  that  as  the  whole 
oi  Michaelmas  term  had  elapsed,  during  which  the  de- 
fendant might  have  pleaded  it  in  bank,  he  was  now  too 
late,  and  reftised  to  receive  the  plea.  The  plaintiff 
accordingly  had  a  verdict.  The  Solicitor-General,  in 
last  Hilary  term,  obtained  a  rule  nisi  fior  a  new  trial, 
with  libery  for  the  defendant  to  plead  his  certificate  puis 
darrein  continuance  nunc  pro  tunc  as  of  Michadmati 
t^rm. 

Marryat  and  Espindsse  shewed  cause*  Here  the  de- 
fendant was  too  late ;  for  he  obtained  the  certificate  in 
the  vacation  after  Trinity  term ;  and  therefore  be  might, 
at  any  time  during  the  whole  of  Michaelmas  term,  have 
put  in  this  pletu    Besides,  the  plea,  if  put  i%  cannot 

S  K  3  nvail 
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tended,  under  such  circumstances,   to  take  away  the        1622. 

right  of  action  which  he  previously  possessed.  Som'v  ' 

Rule  discharged.  g^S'iSSl. 


Carter  and  Another  against  Toussaint.       Friday, 

June  I4U]. 

A  88UMP8IT  for  the  price  of  a  horse,  with  the  a  hone  was 

^^  I  ,  TM  1   •  Ml       "oW  by  Terbal 

usual  money  counts.     Plea,  general  issue.     At  the  contriict,  but 
trial,  at  the  Middlesex  sittings  after  last  Hilary  term,  be  fi^ed^forlhe 
fore  Abbott  C.  J.,  it  appeared  that  the  plaihtift,  who  were  '^J^^^'^r^^''' 
farriers,  sold  to  the  defendant  a  race  hors&  bf  a  Tferbai  ****?«  '^f  *? '®- 

''  mmin  with  the 

contract,  &r  SOU    The  horse,  at  the  time  of  the  sale,  vendon  for  so 

days  without 

required  to  be  fired,  which  wto  do&e  l¥ith  the  appro-  any  charge  to 

the  Tendee* 

b^tion  of  the  defendant  dtid  in  his  presence ;  and  it  was  At  the  ezpir- 
agreed  that  the  horse  should  be  kept  by  the  plaintiffi  for  time  the  horse 
twenty  days,  without  any  charge  being  made  for  it     At  ^Jl^by^the 
the  expiration  of  the  twenty  days  the  horse  was,  by  the  ^^^^°  ^  ^ 
defendant's  directions,  taken  by  a  servaat  of  the  plain-  J^***^***" 
tlfl&'  to  Kitnptoh  Park,  for  the  purpose  of  being  turned  hone  of  one  of 

the  vendors :     . 

out  to  grass  there.     It  was  there  entered  in  the  name  of  Held,  that  there 

was  no  accept* 

one  of  the  plaintifl^,  idiich  was  also  done  by  the  direc-  ance  of  Uie 

tions  of  the  defendant)  who  was  anxious  that  it  might  vendee  within 

not  be  known  that  he  kept  a  mbe-horse.     No  time  was  f,^i7^'  s.  c  4. 

specified  in  the  bargain  for  the  pajrment  of  the  price. 

The  defendant  afterwards  refused  to  take  the  hone. 

The  jury,  under  the  direction  of  the  Lord  Chief  Justice, 

found  a  verdict  for  the  plaintifib.     Scarlett^    in  last 

Easter  term,  obtained  a  rule  nisi  for  entering  a  nonsuit, 

on  the  ground  reserved  at  the  trial,  that  there  was  not  a 

sufficient  acceptance  by  the  defendant  to  take  die  case 

bdt  of  the  17th  section  of  the  statute  of  frauds. 

3K  4  Marryat 
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Scarlett  and  Lcetbes^  contra.  If  this  question  were  now  1822. 
for  the  first  time  to  be  determined,  no  doubt  could  be  cIiitir 
entertained  by  any  one  who  looked  at  the  words  of  the  '«»««*  • 
Statute.  It  is  not  requisite  indeed,  that  to  constitute  an 
acceptance,  the  goods  should  be  in  the  manual  pos- 
session of  the  vendee.  But  he  must  at  least  have  the 
complete  controul  before  he  can  be  considered  as  having 
accepted  them.  If  the  key  of  the  warehouse  where  they 
are  deposited  is  delivered  to  him,  or  an  order  for  de- 
livery to  him  is  signed  in  the  wharfinger's  books,  in 
these  and  the  like  instances  it  may  fairly  amount,  if  he 
assents,  to  an  acceptance  on  his  part  For  there^  he  on 
the  one  hand  has  the  complete  controul  without  any  lien 
<Hi  the  part  of  the  vendors ;  and  on  the  other  hand|  he 
cannot  after  that  be  allowed  to  object  to  their  quality, 
&c.  But  if  that  criterion  be  applied  to  this  case^  it  will 
determine  it  in  favour  of  the  defendant*  For  here,  he 
had  no  controul  over  the  horse.  He  could  not  have 
compelled  the  park  keeper  to  have  delivered  it  to  him. 
Here  too,  there  was  no  time  fixed  for  the  payment  of  the 
jMrice,  and  therefore,  the  vendors  would  not  have  been 
bound  to  part  with  the  horse  till  the  price  was  paid* 
This,  therefore,  fidls  within  the  cases  o(  Hansm  v.  Ar^ 
mitage{a)j  and  Tempest  v.  Fitzgerald  {b)*  Elmore  v. 
Stone  is  a  case  of  doubtful  authori^,  but  at  all  events,  it 
is  not  precisely  in  point  with  this.  There^  the  Court 
considered  the  vendor  as  having  by  his  own  act  become 
the  agent  of  the  vendee,  and  having  thereby  lost  his  lien 
for  the  price  of  the  horse.  But  here  the  party  has  pot 
lost  that  lien.  Suppose  Carter  had  become  bankrupt, 
it  is  clear  that  the  horse  would  have  gone  to  his  as^ 

(a)  4nu,  651.  (6)  ZB,^A.  «sa 

signeesi 
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tiffi'  name,  and  the  plaintiffs'  charactei'  of  owner  re-  ]  ggg. 

mained  unchanged  from  first  to  last,  and  they  could  — - 

not  have  been  compelled   to   deliver    it   without   the  Q%§m^ 

payment  of  the  money.     There  was  then  no  sufficient  o"«^'»'' 
acceptance  to  take  the  case  out  of  the  statute  of  frauds ; 
and  consequently  the  action  is  hot  maintainable. 

Bayusy  J.  The  statute  of  frauds  is  a  remedial  law, 
and  we  ought  noi  to  endeavour  to  strain  the  words  in 
order  to  take  a  particular  case  out  of  the  statute.  By 
the  l7th  section  it  Is  provided,  that  in  the  case  of  a  Sale 
of  goods  above  the  value  of  10/.,  the  buyer  must  accept, 
and  actually  receive  part  of  the  goods  so  sold*  Therls 
can  be  nb  acceptance  or  actual  receipt  by  the  buyer, 
unless  there  be  a  change  of  possession,  arid  unless 
the  seller  divests  himself  of  the  possession  ojp  the 
goods,  though  but  for  a  moment,  die  propeifty  rie^ 
mains  in  him.  Here,  the  plaintifis  had  a  lien  on 
the  hdrse,  and  were  not  compellable  to  part  with  the 
possession  till  the  price  was  paid.  Then  the  question  is, 
was  there  any  thing  to  deprive  them  of  that  right?  It 
is  said  that  the  horse  was  fired,  but  after  that  he  still 
remained  in  their  possession ;  then  he  was  sent  under 
the  care  of  their  servant  to  Kimpton  Park.  But  that  was 
no  act  of  delivery  to  dispossess  them  of  the  horse.  At 
Kimpton  park,  he  was  entered  in  the  name  of  one  of 
the  plaintiffs,  and  they  still  therefore  retained  a  con- 
troul  over  him.  How  can  it  be  said  that  the  horse  was  in 
the  possession  of  the  defendant,  when  he  had  no  right  to 
compel  a  delivery  to  him.  For  he  could  not,  on  tender- 
ing the  keep,  maintain  trover  against  the  park  keeper, 
because  the  possession  had  not  passed  from  the  vendors 
to  biuL    The  case  oi  Elmore  v.  Stone  is  distinguishable. 

There 
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1822, 


Easum  and  Others,  Assignees  of  Dowsland    Ttusday, 
and  Another,  Bankrupts,  against  Cato, 

A  SSUMPSIT  for  money  had  and  received,  and  the  Where  j.  s. 

•^  J^  being  deiirous 

usual  money  counts.     Plea,  general  issue.     At  the  of  making  a 

•     1  t  ^      '1  yj      11        '      »  l\  1  -r-wy  shlpmCnt  fOT 

tnal,  at  the  Gutldhall  sittmgs  after  last  Hilary  term,  his  own  risk 
before  Abbott  C.  J.,  a  verdict,  under  the  directions  of  the  J^t  noHn  hw* 
Lord  Chief  Justice,  was  found  for  the  defendant     The  pSg^^o'Se 
following  were  the  facts  of  the  case :    Dowsland  and  JJrouT  whom 
Davisotif    the    bankrupts,    were    ship    and    insurance  the  shipment 

^  '■  was  to  be  maae^ 

brokers  in  London,  and  the  defendant,  Cato,  was  a  clerk  that  the  goods 

were  the  pro- 

in  a  hank  at  Lichfield.     In  December,  1818,  the  bank-  per^r  of  >f.,  and 

^  •  shipped  on  his 

rupts,  who  were  then  indebted  to  the  defendant  in  a  account,  and  ^. 
large  amount,  were  desirous  to  make  shipments  of  goods  the  deJre  of/ 
on  their  own  account  and  risk,  to  Rio  de  Janeiro.     They  ^Jj^mw^ 
accordingly  purchased  goods  to  the  amount  of  8000/.,  ^e^^rt^?^^ 
in  their  own  names,  but  with  a  view  of  shippinsr  the  ^*  *"^  direct- 

^^     ^  mg  them  to  in- 

same  through  the  house  of  Messrs.  /•  and  W.  March,  »are.  »nd  to  ad- 

▼ance  money  to 

in  the  name  of  the  defendant '    It  appeared,  from  a  j.  s.  on  the 
letter  dated   17th  December,  1818,  from  the  bankrupts  was  done*, 
to  the  defendant,  and  his  answer  thereto,  that  the  ship-  was  a  credit 
ment  was  on  the  account  and  risk,  solely,  of  the  bank-  ^^^"by^the  Se- 
rupts,  and  that  the  defendant  had  no  interest  in  it  The  !»very  of  goods 

^  m  Its  nature 

bankrupts,  however,  represented  to  Messrs.  /.  and  W.  ^^^^^y  to  termi- 
nate in  a  debt, 

March,  that  the  goods  belonged  to,  and  were  shipped  ^d  that,  there- 
fore, J.  S»  hay- 
on  the  account  of  the  defendant.     The  goods  were  ac-  ing  subsequent- 

cordingly  shipped,  and  the  defendant,  by  the  desire  of  mpt,  a.  was 

entitled  to  re- 
cover the  pro- 
ceeds of  the  shipment  from  the  merchants,  and  to  set  off  against  them  a  debt  due  from 
the  bankrupt  to  him,  it  being  a  case  of  mutual  credit  within  5  G.2,  c  30.  s.  28« 

the 
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sidcraMo  advances  in  cash  and  bills  to  Dowsland  and  1822. 

DavisoUy  making  a  balance  due  to  the  defendant,  of  •^■"" 

1196/.  105.  Id.  on  the  14>th  J;m^.     Dowsland  eiui  Da*  aiamtt 


vison  became  insolvent  in  Juh/,  1 8 19,  and  committed 
acts  of  bankrupty  about  the  19th  Marc/i,  1820,  and  a 
commission  issued  against  them,  dated  the  19th  Mcn/^ 
1820,  under  which  the  plaintiffs  were  chosen  assignees. 
After  their  insolvency,  the  house  of  March,  brothers, 
and  Co.,  of  Bio  JaneirOy  forwarded  to  the  house  of 
/•  and  W.  March  and  Co.,  London,  the  accounts  sales 
of  the  copper,  consigned  to  them,  with  three  letters 
addressed  to  the  defendant,  dated  27th  September,  1819, 
and  19th  April,  and  Gth  May,  1820.  This  was  the 
only  correspondence  which  the  defendant  had  with 
them,  but  it  is  not  usual  for  persons  making  consign- 
ments through  London  houses,  to  correspond  with  the 
houses  abroad,  who  know  only  the  house  through  which 
the  consignments  are  made.  On  the  29th  July,  1820,  the 
assignees,  through  their  solicitors,  wrote  letters  to  Messrs. 
/.  and  W.  March  and  Co.,  claiming  the  property  in  ques- 
tion, and  requiring  them  not  to  account  to  any  persons 
but  themselves  for  the  same.  After  the  issuing  of  the 
commission  of  bankruptcy  the  returns  for  the  shipment 
so  made  to  the  house  of  March,  brothers,  amounting  to 
24?/.  195.  1 1^.,  came  home  to  the  house  of  /.  and  W. 
March  and  Co.,  who,  in  December,  1820,  paid  to  the 
defendant  the  sum  of  10/.  in  part  of  such  proceeds. 
This  payment  was  made  to  the  defendant  before  this 
action  was  brought,  and  after  notice  given  of  the  bank- 
ruptcy, and  of  the  claim  made  by  the  assignees.  At 
the  time  of  the  bankruptcy  Dawsland  and  Davison  were 
indebted  to  the  defendant  in  the  sum  of  3102/.  I85.  8£ 
for  monies  paid  and  advanced  by  the  defendant,  and  for 

liabilities 


t 
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hmakmptcjj,  could  have  set  them  off  against  the  debt       1.822. 
due  from  theqi  to  him.     And  what  is  the  diiFerenoe  ?       _, 

XtAtVU. 

Here  it  was  a  credit,  given  by  the  delivery  of  the  goods,        agamH 

•      ■  1  Caio. 

m  its  nature  likely  to  terminate  in  a  debt;  and  that 
ii  the  criterion  laid  down  by  Gibbs  C.  J.  in  Rose  v. 
Hari.{a)  This  case  falls,  therefore,  within  the  priii- 
elple  laid  down  in  Oliix:  v.  Smith  (i),  and  French  v. 
JRpiiti.  (c) 

Mmryat^  Ptdlerj  and  Matde^  contra,  contended,  that 
tbb  was  not  within  the  statute.  Here  the  bankrupts 
eottld  have  compelled  the  house  of  March  and  Co.  to 
account  for  the  pi^ocecds  to  them.  For  the  defendant 
was  not  at  all  interested  in  the  gain  or  loss  arising  from 
the  transaction.  There  is  no  instance  to  be  cited  in 
which  it  has  been  determined  to  be  a  case  of  mutual 
credit,  unless  where  the  goods  have  been  delivered  to 
and  are  in  the  possession  of  the  party  himself.  That 
was  the  case  in  Olive  v.  Smith  and  French  v.  Fenn^  which 
are,  therefore,  distinguishable  from  the  present  case. 
Id  Sumpson  v.  Burton  {d\  where  they  were  in  the  hands  of 
a  third  person,  it  was  held  not  to  be  within  the  statute. 
As  to  the  finding  by  the  jury,  there  is  clearly  no 
evidence  to  support  it. 

Abbott  C.  J.  My  opinion,  in  this  case,  is  not 
founded  upon  the  intention  found  by  the  jury,  but  on 
the  ground  that  the  fietcts  here  establish  a  case  of  mutual 
credit.  It  appears  that  the  bankrupts,  being  desirous  of 
making  consignments  to  Bio  de  Janeiro^  and  not  choosing 

(n)  2  Jkiy.  M,  547.    (6)  5  TauMi.  5$.     (c)  Cifoke*t  B.  L.  7th  «L  I^SC. 
(4)  S  JBhMt.  ^B.^^    4  B.'Mmre,  SIS. 
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seeins  to  me^  to  amount  to  a  consent  by  th^  hajikrupts.       1 8^|, 
that  the  defendant  shall  be  considered  by  /.  and  fV.  TT  . 

March  as  the  owner  of  the  iroods  consiirned.  And  one  a^m'TtS 
consequepce  resulting  frpm  that  wopld  be,  that  the  de- 
fendant would  have  the  right  to  require  from  /.  and  W. 
Marchf  an  account  of  the  proceeds  and  th^  payment  of 
the  balance  due*  It  amounts,  therefore,  to  a  consent  by 
the  bankrupts,  that  the  money  produced  by  the  pon- 
signmenU  should  pass  through  the  defendant's  bands. 
In  that  case,  he  would  have  a  right  to  deduct  from  it 
the  debt  due  to  him.  And  that  might  be  the  ground 
for  his  permitting  the  bankrupts  to  be,  and  to  remain  in 
his  debt.  .  It  is  said  in  argument,  that  the  bankrupts 
could  have  compelled  /.  and  W.  March  to  account  for 
the  proceeds  with  them.  But  that  is  a  petitio  principii. 
For  they  could  not  do  so,  if  the  defendant  had  a  right 
to  receive  and  to  stop  the  money  in  transitu ;  for  such 
a  right  would  be  a  beneficial  interest  in  him,  and  the 
bankrupts  could  not,  therefore,  countermand  his  autho- 
rity to  receive  the  money.  I  think,  therefore,  that  this 
was  a  case  of  mutual  credit,  likely  to  terminate  ultimately 
in  a  pecuniary  balance  on  the  one  side  or  the  other.  It 
is,  therefore,  within  5  G.  2.  c.  20.  s.  28.,  and  the  de- 
fendant is  entitled  to  our  judgment. 

HoLROYi)  J.     I  am  of  opinion  that  this  is  a  case  of 
iputual  credit,  and  therefore,  that  independently  of  the 

intent  found  by  the  jury,  the  verdict  is  right.     The  case 

'      ''  '  "  •  *  • 

lies  within  a  narrow  compass.  The  defendant  does  not 
lepd  his  name  generally  to  the  bankrupts,  but  only  for  a 
particular  transaction.  The  goods  were  to  be  sent  in  the 
defendant's  name  by  /.  and  Wi  March  to  Mio  de  Janeiro^ 
and  the  proceeds  were  to  be  remitted  to  them  as  his 
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longing  to  a  debtor  of  his,  which  could  not  be  got  from        1882. 
iiim  without  an  action  at  law  or  a  bill  in  equity.     Now        - 
that  is  the  case  here;  for  these  goods  could  not  have        of^inii 
been  given  up  to  the  bankrupts  against  the  consent  of 
the  defendant,   except   by  some   proceedings  of  that 
nature.    This,  therefore,  is  a  case  of  mutual  credit^  and 

■i     ■  .  I  ■ 

the  defendant  is  entitled  to  our  judgment. 

Rule  dischmrged. 


Wells  against  Greenhill. 

r\ECLARATION    against  the  defendant,    as   the  By « 

maker  of  several  promissory  notes,  bearing  date  ing  that  tbTfa. 
in  Semptemberj  1818,  and  Juoy,  1819.  Flea,  non-  dcbcedincertiiii 
assumpsit.  At  the  trial,  before  Abbott  C.  X,  at  the  Sr°llS,  to^ 
Middlesesp  sittings  after  last  Michadmas  term,  the  only  ^^^^ 
question  was,  whether  the  defendant  was  discharged  ^J?*^*S^iw 
from  the  plaintiff's  claim  by  the  provisions  of  a  compo-  crrfiiort  in  tbe 

^  fuintof  mcNMjr 

ntion-deed.     It  appeared  that,  by  lease  and  release^  of  let  oppodtt 

tfiflir  mmni  in 

the  Idth  and  13th  October^   1819,   made  between  the  the  tehadnl*, 
defendant  of  the  one  part,  and  certain  trustees  named  bw«unedand 
therein  of  the  other  part,  the  defendant  conveyed  all  ^ hh\mNiiM 

mnwuigw,  mb* 
J6ct  to  certain 
jportypigci,  and  all  bis  pcnonal  estate  whatsotrer,  vpon  trust  to  mny  on  tbe  brewing  and 
malting  businesi  for  tbe  benefit  of  tbe  creditors,  and  to  collect  outstanding  debts*  and  to 
ssli  tbe  fknning  stodLf  and  out  of  tbe  monies  arising  from  tbe  sale  of  any  part  of  tbe 
estate  tbat  sbould  be  mortgaged,  to  satisfy  tbe  mortgage,  and  to  stand  pnifiifid  of  tbe 
wihtue  upon  trust  to  pay  /.  P.  tbe  rent  due  to  bios,  tbe  duties  due  to  tbe  crown,  tbe  rent 
wbicb  was,  or  thereaiker  should  become  due  for  any  of  tbe  premises  assigned,  tbe  intcrsst 
tipon  the  mortgages,  then  the  judgment  debt  due  to  'A,  end  B.,*'tben  topey  aU  tbe  aediton 
wliose  debts  did  not  amount  to  10^  in  full,  and  at  the  expiration  of  nine  mpntiw  to  pay 
aU  tbe  -other  creditorB  tbe  amount  of  5s,  in  the  pound,  then  was  a  oorenant  by  tbe 
creditors  that  they  would  release  their  respecttTC  claims  to  the  insolvent.  The  indenture 
contained  k  provisb,  dial  in  case  any  dreditor  i^hdse  debt  should  amount  to  lOOl.,  or  any 
two  creditors  whose  debts  should  amount  to  150^  should  not  execute  within  three  calendar 
months,  the  deed  should  be  void.  A*  and  B;  the  judgment  creditors,  whose  debt  exceeded 
ISOi;  did  not  execute  the  deed  wHbin  the  time  required :  Held,  that  tbe  deed  was  not 
thereby  rendered  void,  the  intention  manifertly  being  that  those  aiditufs  only  who 
l^iMilva  a  compoittion  under  the  deed,  wore  to  evecute  ill 
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benefit  of  the  creditors,  to  collect  outstanding  debts,        1822. 
and  to  sell  the  farming:  stock  and  all  other  effects  of  the        — — 

...  Wells 

defendant,  and  out  of  the  monies  arising  from  the  sale        agatna 

Gbjuembill* 

of  any  part  thereof  as  should  be  mortgaged,  to  pay  and 
satisfy  the  mortgagees,  and  to  stand  possessed  of  the 
residue  of  the  monies,  upon  trust  to  pay  the  costs  of  the 
trust-deeds,  then  to  pay  Pqyntz  the  rent  due  to  him, 
the  duties  due  to  the  crdwn,  the  rent  which  then  was  or 
thereafter  should  become  due  for  any  of  the  premiises 
assigned,  the  interest  which  then  was  or  thereafter 
should  become  due  upon  the  itiortgages,  then  to  pay 
the  debt  due  to  Staoeld  and  Upperion  upon  their  bond 
and  judgment,  with  interest;  then  to  pay  in  full  all  the 

creditors   whose  debts  did  not  amount  to  lo/.;    then, 

# 

at  the  expiration  of  nine  months,  to  pay  all  the  other 

-        •  -■ 

creditors  named  in  the  schedule  the  amount  of  5s.  in 

the  pound  on  their  respective  debts,  without  preference 
or  priority ;  and  after  the  expiration  of  eighteen  months, 
the  period  of  management  of  the  brewing  and  malting 
business,  or  as  soon  as  conveniently  might  be,  to  con- 
vert  all  the  remaining  trust-estate,  and  get  in  all  the 
remaining  de'bts,  to  pay  all  debts  and  expences  of  the 
trust,  and  all  incumbrances,  and  to  stand  possessed  of 
the  residue  upon  trust,  to  apply  the  same  towards  the 
full  discharge  of  so  much  of  the  debts  of  the  creditors 
named  in  the  schedule  as  should  be  then  remaining  un- 
paid, rateably  and  without  any  preference ;  and,  lastly, 
to  pay  the  surplus  (if  any)  of  the  trust  estate  to  the  de- 
fendant. There  then  followed  a  covenant,  by  the  cre- 
ditors who  executed  the  deed,  that  if  the  indenture  did 
not  become  void  by  virtue  of  the  proviso  therein  con- 
tained, the  respective  creditors  would,  at  any  time  after 

^f  d«^rou)wtioo  of  the  eighteen  moQtfis,  release  to  ib? 
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soch  of  the  creditors  as  did  not  amount  to  10/.,  bat  in  1822. 
consequenoe  of  a  deficiency  of  the  assets,  they  had  not 
been  able  to  pay  the  other  creditors  any  dividend  on 
acooont  of  their  debt.  It  was  contended  at  the  trial  on 
the  part  of  the  plaintiff,  that  the  deed  was  void  because 
Sioodd  and  Upperkm  had  not  executed  it  The  Lord 
Gbief  Justice,  however,  was  of  opinion,  that  that  was 
not  necessary,  and  the  plaintiff  was  nonsuited,  but  leave 
Wits  reserved  to  move  to  enter  a  verdict  for  the  plaintiff 
if  the  Court  should  be  of  (pinion  that  the  deed  was 
void  in  consequence  of  its  not  having  been  executed  by 
Sitmdd  and  UpperUm.  A  rule  nisi  having  been  ob- 
tained accordingly. 

Marryat  and  Courthope  now  shewed  cause.  The 
pipoviso  does  not  extend  to  those  creditors,  whose  debts 
by  the  terms  of  the  deed  were  to  be  paid  in  fiilL  If  it 
did,  it  would  follow  that  the  deed  should  have  been  ex-' 
executed  by  somebody  on  the  part  of  the  crown  and  by 
the  mortgagees.  The  object  of  the  deed  was,  to  enable 
the  trustees  to  raise  funds  by  carrying  on  the  trade  for 
18'months,  and  thereby  to  pay  the  debts  in  whole  or  in 
part  of  those  creditors,  who,  at  the  time  of  executing  the 
deed  had  no  means  of  compelling  instant  payment. 
The  debt  of  the  crown  at  that  time  might  have  been 
levied  by  an  extent,  the  rent  might  have  been  levied  by 
distress,  and  the  debt  of  the  judgment  creditor  by  instant 
execution.  By  the  provisions  of  the  deed,  therefore, 
those  creditors  were  to  be  paid  in  the  fint  instance,  and 
they  might  have  been  paid  within  three  months  after  the 
date  of  the  deed,  and  if  Stooeld  and  Upperttm  had  been 
paid  tiieir  debt  within  three  months,  it  certainly  could 
not  have  been  necessary  for  them  to  become  parties 

to 
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nxe  cer^nly  large  enodgh  to  comprize  all  tho«e  to       1822. 
whom  tBe  aeFenaant  owea  money,  but  we  are  to  look 
at  the  whole  deed  to  learn  wfaetlier  tnose  words  are  used 
m  a  general  or  limited  sense.     If  they  are  used  in  the 
toniier  sense,  they  would  clearly  include  a  mortgagee. 
But  it  is  conceded  in  argument  that  they  do  not  apply  to 
mn.    Tnen  if  so,  they  are  clearly  used  in  a  limited  sense, 
and  the  question  is  how  far  they  are  limited.     Now,  that 
can  only  be  ascertained  by  looking  at  the  whole  deed, 
which  is  made  between  the  defendant  of  the  first  part, 
certain  trustees  of  the  second  part,  and  certain  creditors 
therein  named  of  the  third  part,  and  it  recites  that  the 
defendant  was  indebted  to  Pogntz  15d/«  for  rent,  to  the 
crown  for  413/.  for  duties,  to  Staodd  and  Upperton  400/. 
i^n  bond  and  judgment,  and  to  tixe  creditors  named  of 
the  third  part,  in  the  sums  of  mon^  set  opposite  their 
names  in   the  schedule.     Now,  it  is  observable  that 
St&oeld  and  Upperton  are  here  mentioned  and  distin- 
guished from  the  creditors  of  the  third  part.     The  deed 
then  conveys  the  prc^rty  of  the  defendant  to  trustees 
upon  trust,  to  pay  the  rent  due  to  Pcn/ntZf  the  duties  due 
to  the  crown,  and   the  judgment-debt  to  Siaoeld  and 
Upperton^  and  then  to  pay  all  the  creditors  whose  debts 
are  under  10/.  in  fall,  and  after  that  6s.  in  the  pound  to 
all  other  the  creditors  mentioned  in  the  schedule.     The 
deed  also  contains  a  covenant,  that  the  creditors  who 
executed  the  indenture  would  release  their  claims  on 
the  defendant     Kow,  if  Siaioeld  siid  Vpperion  had  exe- 
fehtM  th^  'deed,  ihi^  wbdld  have  bjedh  parties  to  this 
iMXT  covMlmt,  1M  t!ie  efi^  of  thM  trduld  lie,  to  m^o 
them  covenant  to  release  that  debt^  which  by  the  pfo« 
visions  of  the  deed  had  been  previously  i^reed  to  he 
pfR4  in  fvU.    But  ibi<  woqld  be  m  ipconMiaMnt  pro^ 
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by  deed  appoint,  and  in  default  of  appointment,  to  the        18S3. 
use  of  the  said  Edward  Bliss  and  his  assigns  during  his         ^^ 
life ;  and  after  the  determination  of  that  estate  in  his        ngmnu 
life  time,  to  the  use  of  William  Bliss  and  his  heirs,  during 
the  life  of  Edward  Bliss^  in  trust  for  Edward  Bliss  and 
his   assigns,   with  remainder    to  the   use   of  Edward 
BlisSf  his  heirs  and  assigns  for  ever.     By  a  lease  of 
the  29th  September j  1810,  made  between  Edward  Bliss 
of  the  one  part,   and  James  Remmonds  of  the  other 
part,  for  the  considerations  therein  expressed,  the  said 
Edward  Bliss  did.  demise  unto  the  said  James  Remmonds 
the  said  messuage  or  tenement  called  the  White  Bear^ 
public  house,  and  the  said  messuage  or  tenement  ad-    .  .er^ 

joining  thereto  with  their  appurtenances,  to  hold  to  him 
from  thenceforth  for  21  years, at  the  yearly  rent  of 65^  lOs. 
Edward  Bliss,  on  the  15th  of  March,  1814,  duly  con- 
tracted to  sell  the  said  messuage  or  tenement  called 
the  White  Bear  with  the  appurtenances,  to  the  defend- 
ant, CollifiSj  and  by  the  printed  particulars  of  sale  it  was 
declared  that  that  house,  with  a  house  adjoining,  was  on 
lease  to  Remmonds,  and  that  the  apportioned  rent  in 
respect  of  the  public  house,  was  40/.  per  annum.  The 
defendant,  Collins,  having  refused  to  complete  his  pur- 
chase, Edward  Bliss  filed  his  bill  in  the  Court  of 
Chancery  against  the  defendant,  for  a  specific  per- 
formance of  this  contract.  By  lease  and  release,  dated 
respectively  the  23d  and  24th  of  March,  1819,  the  re- 
lease being  between  Edward  Bliss  of  the  first  party 
William  Bliss  of  the  second  part,  and  Samtiel  Harris  of 
the  third  part ;  after  reciting  the  lease  and  release  of  the 
28th  and  29th  Moich,  1808,  and  the  lease  of  the  29th 
of  Sepiemher^  1810,  and  the  sale  c^  the  public  house 
dalted  the  White  Bear^  to  defendant^  CkJUm^i  miBl 
1  in 
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benefit  of  the  creditors,  to  collect  outstanding  debts,        1822. 
and  to  sell  the  farming:  stock  and  all  other  effects  of  the        '^ 
defendant,  and  out  of  the  monies  arising  from  the  sale        agahut 

GftUVBIUU 

of  any  part  thereof  as  should  be  mortgaged,  to  pay  and 
satisfy  the  mortgagees,  and  to  stand  possessed  of  the 
residue  of  the  monies,  upon  trust  to  pay  the  costs  of  the 
trust-deeds,  then  to  pay  Pcyntz  the  rent  due  to  him, 
the  duties  due  to  the  crdwn,  the  rent  which  then  was  or 
thereafter  should  become  due  for  any  of  the  premises 
assigned,  the  interest  which  then  was  or  thereafter 
should  become  due  upon  the  itiortgages,  then  to  pay 

r 

the  debt  due  to  Staoeld  and  Upperton  upon  their  bond 
and  judgment,  with  interest;  then  to  pay  in  full  all  the 
creditors  whose  debts  did  not  amount  to  lOL;  then, 
at  the  expiration  of  nine  months,  to  pay  all  tfae  other 
creditors  named  in  the  schedule  the  amount  oif  Ss.  in 
the  pound  on  their  respective  debts,  without  preference 
or  priority ;  and  after  the  expiration  of  eighteen  months, 
the  period  of  management  of  the  brewing  and  malting 
business,  or  as  soon  as  conveniently  might  be,  to  con- 
vert all  the  remaining  trust-estate,  and  get  in  all  the 
remaining  de'bts,  to  pay  all  aebts  and  expences  of  the 
trust,  and  all  incumbrances,  and  to  stand  possessed  of 
the  residue  upon  trust,  to  apply  the  same  towards  the 
full  discharge  of  so  much  of  the  debts  of  the  creditors 
named  in  the  schedule  as  should  be  then  remaining  un- 
paid,  rateably  and  without  any  preference ;  and,  lastly, 
to  pay  the  surplus  (if  any)  of  the  trust  estate  to  the  de- 
fendant. There  then  followed  a  covenant,  by  the  cre- 
ditors who  executed  the  deed,  that  if  the  indenture  did 
not  become  void  by  virtue  of  the  proviso  therein  con* 
tained,  the  respective  creditors  would,  at  any  time  after 
f))9  d^rmifuitioa  of  the  eighteen  moptosi  release  to  the 
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soch  of  the  creditors  as  did  not  amouiit  to  10/.,  bat  in  1822* 
consequence  of  a  deficiency  of  the  assets,  they  had  not 
been  able  to  pay  the  other  creditors  any  dividend  on 
account  of  their  debt.  It  was  contended  at  the  trial  on 
the  part  of  the  plaintiff,  that  the  deed  was  void  because 
Stoodd  and  Upperkm  had  not  executed  it  The  Lord 
Gbief  Justice,  however,  was  of  opinion,  that  that  was 
not  necessary,  and  the  plaintiff  was  nonsuited,  but  leave 
was  reserved  to  move  to  enter  a  verdict  for  the  pldntifl^ 
if  the  Court  should  be  of  opinion  that  the  deed  was 
void  in  consequence  of  its  not  having  been  executed  by 
Sitmdd  and  UpperUm.  A  rule  nisi  having  been  ob- 
tained accordingly. 

Marryat  and  Courthope  now  shewed  cause.  The 
proviso  does  not  extend  to  those  creditors,  whose  debts 
by  the  terms  of  the  deed  were  to  be  paid  in  fiilL  If  it 
did,  it  would  follow  that  the  deed  should  have  been  ex-' 
executed  by  somebody  on  the  part  of  the  crown  and  by 
the  mortgagees.  The  object  of  the  deed  was,  to  enable 
the  trustees  to  raise  funds  by  carrying  on  the  trade  for 
IB-months,  and  thereby  to  pay  the  debts  in  whole  or  in 
part  of  those  creditors,  who,  at  the  time  of  executing  the 
deed  had  no  means  of  compelling  instant  payment. 
The  debt  of  the  crown  at  that  time  might  have  been 
levied  by  an  extent,  the  rent  might  have  been  levied  by 
distress,  and  the  debt  of  the  judgment  creditor  by  instant 
execution.  By  the  provisions  of  the  deed,  therefore, 
those  creditors  were  to  be  paid  in  the  fint  instance,  and 
they  might  have  been  paid  within  three  months  after  the 
date  of  the  deed,  and  if  Stooeld  and  Upperttm  had  been 
paid  dieir  debt  within  three  months,  it  certainly  could 
not  have  been  necessaQr  for  them  to  becoine  paiitiea 
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are  ceftiEunly  large  enoilgh  to  comprize  all  those  to  182^. 
whom  the  aerenaant  owea  money,  but  we  are  to  look 
at  the  whole  deed  to  learn  wnether  tnose  words  are  used 
in  a  general  or  limited  sense.  If  they  are  used  in  the 
former  sense,  they  would  clearly  include  a  mortgagee. 
But  it  is  conceded  in  argu  Aent  that  they  do  not  apply  to 
n^.  Tnen  if  so,  they  are  clearly  used  in  a  limited  sense, 
and  the  question  is  how  far  they  arc  limited.  Now,  that 
can  only  be  ascertained  by  looking  at  the  whole  deed, 
which  is  made  between  the  defendant  of  the  first  part, 
certain  trustees  of  the  second  part,  and  certain  creditors 
therein  named  of  the  third  part,  and  it  recites  that  the 
defendant  was  indebted  to  Pogntz  153/.  for  rent,  to  ihe 
crown  for  413/.  for  duties,  to  Stoodd  and  Upperion  400/. 
upon  bond  and  judgment,  and  to  the  creditors  Aamed  of 
the  third  part,  in  the  sums  of  money  set  opposite  their 
names  in  the  schedule.  Now,  it  is  observable  that 
SUroeld  and  Upperton  are  here  mentioned  and  distin- 
guished from  the  creditors  of  the  third  part  The  deed 
then  conveys  the  prc^rty  of  the  defendant  to  trustees 
upon  trust,  to  pay  the  rent  due  to  Payntz^  the  duties  due 
to  the  crown,  and  the  judgment-debt  to  Stoodd  and 
Upperion^  and  then  to  pay  all  the  creditors  whose  debts 
are  under  10/.  in  full,  and  after  that  Bs.  in  the  pound  to 
all  other  the  creditors  mentioned  in  the  schedule.  The 
deed  also  contains  a  covenant,  that  the  creditors  who 
executed  the  indenture  would  release  their  claims  on 
the  deielldant.  Kow,  if  Sidtkld  ieilid  XJppertm  had  exe- 
\eaVsA  th^  'deed,  ttii^  #otild  have  b^  p^e«  to  this 
lattinr  covWMt^  lAhd  tSi6  efi^  of  th&t  w6iild  be^  to  nikko 
them  covenant  to  release  that  debt^  which  by  the  pro- 
visions of  the  deed  had  been  previously  ligreed  to  be 
pm4  tn  fpU*    But  tbi«  wopld  be  $a  vacmsisMat  pnn 
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by  deed  appoint,  and  in  default  of  appointment,  to  the       1822. 
use  of  the  said  Edward  Bliss  and  his  assigns  during  his        '^ZT 
life ;  and  after  the  determination  of  that  estate  in  his        ngnnu 
life  time,  to  the  use  of  William  Bliss  and  his  heirs,  during 
the  life  of  Edward  Bliss^  in  trust  for  Edward  Bliss  and 
his  assigns,   with   remainder    to   the   use   of  Edward 
BlisSf  his  heirs  and  assigns  for  ever.     By  a  lease  of 
the  29th  September,  1810,  made  between  Edward  Bliss 
of  the  one  part,   and  James  Remmonds  of  the  other 
part,  for  the  considerations  therein  expressed,  the  said 
Edward  Bliss  did  demise  unto  the  said  James  Remmonds 
the  said  messuage  or  tenement  called  the  White  Bear^ 
'  public  house,  and  the  said  messuage  or  tenement  ad-    .  .e^/ 

joining  thereto  with  their  appurtenances,  to  hold  to  him 
irom  thenceforth  for 21  years, at  the  yearly  rent  of65{.  \0s. 
Edward  BlisSf  on  the  15th  of  Marck^  1814',  duly  con- 
tracted to  sell  the  said  messuage  or  tenement  called 
the  White  Bear  with  the  appurtenances,  to  the  defend- 
ant, CollitiSf  and  by  the  printed  particulars  of  sale  it  was 
declared  that  that  house,  with  a  house  adjoining,  was  oh 
lease  to  Remmonds,  and  that  the  apportioned  rent  in 
respect  of  the  public  house,  was  40/.  per  annum.  The 
defendant,  Collins^  having  refused  to  complete  his  pur- 
chase, Edward  Bliss  filed  his  bill  in  the  Court  of 
Chancery  against  the  defendant,  for  a  specific  per- 
formance of  this  contract.  By  lease  and  release,  dated 
respectively  the  23d  and  24th  of  March,  1819,  the  re- 
lease being  between  Edward  Bliss  of  the  first  part^ 
William  Bliss  of  the  second  part,  and  Samuel  Hariris  of  ^ 

the  third  part ;  after  reciting  the  lease  and  release  of  the 

■  * 

28th  and  29th  MmcA,  1808,  and  the  lease  of  the  29th 

J. 

ofSeptemierj  1810,  and  the  sale  of  the  public  house   . 

dalled  the  White  JHear,  to  defendant^  CSoJ2m^  ^d  tiuU,^:!  i:  k<i  ^  .  . 
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limitation  to  WiUiam  Bliss  and  his  heirs,  during  the  life       1 828* 
of  the  said  Edward  Bliss  upon  trust  for  him;  with  re- 

Bun 

mainder  to  the  use  of  the  said  Edward  BlisSy  his  heirs  agaiui 
and  assigns  for  ever,  and,  as  for  and  concerning  the 
said  messuage  or  tenement  adjoining  the  last  mentioned 
messuage  or  public  house,  called  the  White  Bear^  with 
the  appurtenances ;  and  as  concerning  the  said  yearly 
rent  of  25/.  lOs.,  residue  of  the  said  entire  rent  of 
65L  \0s.  reserved  by  the  said  lease,  together  with  all 
powers  reserved  in  the  said  lease  for  recovering  the  entire 
rent,  to  the  use  of  William  Bliss^  his  heirs  and  assigns 
for  even  By  lease  and  release,  bearing  date  respectively 
since  the  date  of  the  last  mentioned  indentures,  the  re- 
lease being  between  Edward  Bliss  of  the  first  part, 
WiUiam  Bliss  of  the  second  part,  and  James  CoUins  of 
the  third  part,  the  said  messuage  or  tenement,  and 
pablic  house  called  the  White  ^ear,  with  the  appur* 
tenances,  and  also  the  yearly  rent  of  40/.,  part  of  the 
cptire  rent  of  €5L  I  Os,  reserved  by  the  said  indenture  of 
lease,  together  with  all  powers  and  remedies  reserved  in 
the  said  lease  for  recovering  the  rent  of  65/.  lOs.,  so  far 
as  such  powers  relate  to  the.  apportioned  rent  of*  40/. 
were  appointed,  limited,  and  conveyed  by  Edward  Bliss 
and  William  Blissj  unto,  and  to  the  use  of  the  said  James 
Collins^  his  heirs  and  assigns  for  ever. 

The  question  directed  by  the  Vicc-Chancellor  for  the 
opinion  of  this  Cburt  was,  whether  the  purchaser  of  the 
estate  in  question  had,  by  the  aforesaid  conveyance  of 
the  vendor  and  bis  trustee  alone,  without  the  concur- 
rence of  the  lessee,  acquired  the  same  rights  and  reme- 
dies against  the  lessee  in  respect  of  the  apportioned  rent 
of  40/.  therein  reserved  to  him,  as  he  would  have  ac- 
quired in  case  no  rent  had  been  mentioned  in  inch  oon* 

veyanoa 
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title  to  the  a|:qx>rtioned'rent  without  the  consent  of  the       1822. 
tenanti  and  intimated  a  very  strong  opinion  that  the        ^ 
purchaser  of  part  would  have  the  same  remedies  for  the      j}gam^ 
a{^rtioned  rent  as  the  original  landlord  would  have 
had  for  the  entire  rent. 

The  Courts  after  hearing  Sugden,  stated  that  they 
thought  it  necessary  to  confer  with  the  Vice-Chancellor 
before  they  heard  the  case  further  argued.  In  last  term 
it  was  again  argued  by 

Preston  for  the  plaintiff.  It  may  be  admitted  thftt, 
consistently  with  the  authorities,  the  rent  could  not  be 
apportioned  by  a  vendor  and  purchaser  so  as  to  bind 
the  tenant.  The  purchaser,  however,  has  the  same 
rights  and  remedies  against  the  lessee  in  respect  of  the 
apportioned  rent  as  he  would  have  had  in  case  ilo  rent 
had  been  mentioned  in  the  conveyance  from  the  vendor, 
and  the  annual  rent  of  40/.  had  been  apportioned  by  tX 
jury.  It  is  clear  that  a  rent  may  be  apportioned ;  Co.  I. 
hist.  148.;  2  Inst.  504.  and  BacorfsAbr.  tit.  JB^f,  M. 
are  authorities  in  point.  The  passage  in  2  Inst.  504. 
is  full  apd  explicit :  ^^  If  a  man  make  a  lease  for  years, 
reserving  a  rent,  if  he  grant  away  part  of  the  reversion, 
the  rent  shall  be  apportioned  by  the  common  law,  and 
albeit  the  grantee  of  part  demand  or  claim  more  in  his 
action  of  debt  or  avowry  than  is  due,  yet  shall  he  re- 
cover so  much  as  the  jury  shall  find  upon  a  just  appor- 
tionment  to  be  due.'*  And  for  this,  four  reasons  are 
given.  ^<  1st,  For,  that  it  is  a  rent-service,  and  not  a 
bare  contract,  and  rent  services  were  apportibnable  at  * 
the  common  law.  2d,  It  ia  incident  to  the  reversion, 
which  is  severable  et  accessorium  sequitur  naturam  sui 

Vol.  V«  S  M  priocipalis. 
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roserriDg  30/.  rent,  and  afterwards  A»  devises  2Qk  of  1893. 
the  rent  to  three  of  his  sons,  equally  to  be  divided;  this 
is  a  good  devise^  and  each  of  the  sons  shall  have  an 
•otioQ  of  debt  for  his  third  part,  though  the  reversion 
to  which  the  rent  was  originally  incident  remains  en* 
tire."  Now,  in  the  case  put,  the  lessor  divides  the  rent 
by  his  own  act  only,  and  he  might  divide  it  into  as 
many  parts  as  he  pleases,  obliging  the  tenant  to  pi^ 
each  separately,  and  rendering  him  liable  to  different 
remedies.  This  power,  of  apportioning  the  rent  by  the 
lessor,  will  be  beneficial  to  the  tenant,  by  preventing 
the  necessity  of  an  action  of  debt  for  the  purpose  of 
having  the  apportionment  made  by  the  jury.  And  it  is 
observed  by  I^ord  Ch*  B*  Gilbeftf  that  the  apportion* 
ment  imposes  no  hardship  on  the  tenant ;  fiur,  though  it 
subjects  him  to  several  actions  and  distresses,  he  may 
always  avoid  them  by  punctual  payment. 

Chitty^  contra.  The  apportionment  can  only  be  le- 
gally made  by  the  lessor,  with  the  consent  of  the  lessee, 
or  by  the  verdict  of  a  jury.  It  cannot  even  be  made 
by  the  Court.  This  is  so  laid  down  in  Baoorit  Mr. 
tit.  /ten/,  M,  where  all  the  authorities  are  collected. 
Indeed,  if  this  apportionment  be  valid,  how  is  the  tenant 
to  know  what  sum  he  is  to  tender  to  the  person  daiming 
the  rent  ?  If  the  reversion  belongs  to  two  tenants  in  com-* 
mon,  the  tenant  cannot  discharge  himself  against  one  by 
paying  too  much  to  the  other;  but  the  former  nuQr  dia* 
train.  Harrison  v.  Bamby.  (a)  If  this  i^pportionment  is 
valid,  the  tenant  may,  without  notice,  pay  too  much  to 
either.  It  is  defu:  that  if  there  be  a  right  of  reentry  re- 
servti  to  the  purchaser  of  part  of  the  premises,  he  cannot 

(a)  5  Term  Hep.  S4S. 

3  M  H  enter 
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1828. 

Abden  against  Conmell. 

DEBT  for  use  and  occupationi  in  the  Palace  Court  In  dtbtftrvM 
and  oonnMlioii 

Judgment  by  default.     The  prothonotary  of  that  iftw  judgment 
court  would  only  permit  interlocutory  judgment  to  be  SuMe,  thit « 
signed,  and  expressly  refused  to  suffer  the  plaintiff  to  j,  nmtJmnw 
enter  up  final  judgment ;  and,  on  an  i^plicatioQ  to  the  S^  j^u^nt. 
judge  of  that  court,  he  refused  to  interfere* 

Tkesiger  now  moved  for  a  mandamus  to  the  judge  of 
that  court,  requiring  him  to  permit  final  judgment  to 
be  signed ;  and  he  contended,  that  by  the  general  prac- 
tice in  actions  of  debt,  the  plaintiff  was  entitled  to  have 
final  judgment.  In  writs  of  enquiry  the  jury  were  sworn 
to  assess  the  damages  between  the  parties ;  but  in  debt 
nominal  damages  only  were  given.  A  writ  of  enquiry 
was,  therefore,  nugatory,  and  of  course  ^an  interlocu- 
tory  judgment  would  be  irregular, 

■ 

HoLROTD  J.  (a)  .  It  is  not  true,  as  an  universal  propo- 
sition, that  in  debt,  where  the  defendant  sufiers  judgment 
by  de&ult,  the  plaintiff  is  entitled  to  final  judgment 
without  executing  a  writ  of  enquiry.  In  actions  on  the 
Stat,  of  Edw.  6.  for  not  setting  out  tithes,  there  must  be 
a  writ  of  enquiry  to  ascertain  the  value  of  the  tithe;  so, 
in  an  action  of  debt  for  foreign  money,  a  jury  must  find 
the  value  of  the  iponey.  In  the  old  form  of  declarations 
of  debt,  the  contract  stated  was,  that^^.  sold  to  B.  a 
horse  for  a  particular  sum ;  and  if  the  defendant  su& 
fered  judgment  to  pass  by  default,  he  was  considered 

(a)  The  ool j  Jndg*  in  Coort 
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of  a  plea  exactly  similar  to  that  which  is  pleaded  in  the  18S2. 
present  case,  and  Lord  C.  B.  Comyns  refers  to  it|  as  _ 
an  authority  for  the  principle  above  mentioned.  In 
Holland  v.  Jourdine^  1  HjU^  N.  P.  C.  6.,  Lord  C.  J. 
Gibbs  expressly  ruled  that  payment  by  a  defendant,  of 
the  debt  and  costSj  after  action  brought,  although  he 
held  a  receipt  for  the  sum  paid,  was  no  answer  to  the 
action  under  the  general  issue^  but  was  the  subject 
matter  only  of  a  special  plea.  In  Sullivan  v.  Montagu  (a) 
it  was  conceded  in  argument,  that  a  matter  of  defence 
arising  after  action  brought,  might  be  specially  pleaded* 
The  plea  in  the  present  case  is  in  accordance  with  this 
rule,  and  by  shewing  that  payment  was  made  in  dia* 
charge  of  the  promises  and  undertakings  mepttoned  in 
the  declaration,  offisrs  a  sufficient  annrer  in  law  to  the 
action.  It  is  true  that  the  plea  does  not  allege  pay- 
ment of  the  damages,  accruing  by  reason  of  the  non* 
performance  of  the  promises  and  undertaldngB  in  the 
declaration ;  but  that  omission  is  supplied  by  the  plaii^ 
tifiTs  acceptance  of  the  sum  tendered  to  him,  and  having 
so  elected  to  take  that  sum  in  discharge  of  the  elaim 
set  out  in  the  declaration,  he  is  thereby  prochftded  from 
ti^Ling  the  objection  that  a  larger  sum  ought  to  have  been 
paid.  In  Perry  v.  Odingsell  {fi)  the  defendant  pleaded 
payment  of  the  debt  only.  It  is  not  usual,  in  ordinary 
pleas  of  payment  before  action  brought,  to  aver  that 
the  mcmey  was  paid  in  satis&ction  of  dn^  dinneges* 
This  is  similar  to  the  plea  of  solvit  post  diem  to  debt 
on  bond,  which  has  been  decided  to  be  a  good  bar^  al- 
though the  payment  of  interest  was  not  allied.  It  does 
not  appear  from  the  replication  that  any  further  sum 
was  due,  and  the  presumption  is  in  &voiir  of  the  defend* 

(a)  Z^.  109i  ^k)  iUod^  2$). 
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but  not  of  satisfactioD.    In  covenant  for  non^yment       181M^ 
of  rent,  riens  in  arrear  is  a  bad  plea,  because  it  con-       p 
fesses  the  covenant  to  be  broken,  and  tends  only  in      jgakut 
mitigation  of  damages.     Here,  upon  the  whole  record,  it 
appears  that  the  plaintiff  had  a  cause  of  action,  in  respect 
of  which,  he  has  sustained  a  damage  which  is  yet  un- 
satisfied.   The  defendant  ought  to  have  pleaded  that 
the  money  was  paid  in  satisfaction  of  the  damages  sus- 
tained by  the  non*-performance  of  the  promises. 

Judgment  for  the  plaintiff. 


Jambs  and  Wife  against  Tallent,  Jw*y» 

^  June  21ft. 

T^EBT  against  the  defendant  as   executor  of  one  Thecondhioa 
Packard^  deceased,  upon  a  bond  given  by  the  latter  ciied  thai  ^ 


CO- 


to  Susanna  James,  while  she  was  sole  and  unmarried,  ^g^^^t 
for  600/.    The  condition  set  out  in  the  declaration  re-  '*T"  "*  "^ j 

▼erei  yearst  ma 

cited,  that  John  Packard  had  for  several  years  cohabited  ^^^.^^  **^  *^? 

children  tberan 

with  the  said  Susanna,  then  &  Danbvj  and  had  by  her  named,  and 

that  ahe  being 

two  children,  G.  Danby  and  L*  Danby,  and  that  she  dednms  to  put 

an  end  to  the 

being  desirous  to  put  an  end  to  such  connexion,  had  connexion,  had 
requested  Packard  to  make  a  suitable  provision  for  her-  obu^  to  midLe 
self  and  children,  which  he  had  agreed  to  do ;  and  that  hmdfand  ^^ 
she,  at  the  request  oi  Packard,  had  procured  two  sureties  ^^S'iJ^* 
to  enter  into  a  bond  to  indemnify  him  airainst  mo-  *?  ^®»  "^  *" 

"  ^  that  purpoM 

lestation;   and  that,  for  the  purpose  of  makine  the  the  obligor  en- 

^     ^  ^  tered  into  the 

provision,  Packard  had  agreed  to  enter  into  the  bond  bood  in  ques- 
declared  upon,  the  condition  of  which  was  declared  to  conditioned  to 

paj  to  the  mo- 
ther yearly, 
during  the  joint  natural  lives  of  herself  and  two  children,  a  certain  sum  therein  mentioned, 
the  annuity  to  be  applied  to  the  maintenance  and  education  of  the  children  as  well  as  of 
herself;  or  in  case  of  the  death  of  the  two  children  therein  specifically  named,  then  the 
same  annuity  was  to  be  payable  to  her  during  her  life.  One  of  the  diildren  died  during 
the  lifetime  of  the  mother :  Held,  that  the  annuity  was  payable  to  her  during  her  life  at 
All  eyenis. 

be, 


TAMMt. 
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10tt«  bfii  ibat  if  PMckard  should  pay  to  SviafHia  yearly,  i 
the  time  of  the  joint  natural  lives  of  &  Danlg^  Gi 
l^  and  L.  Danby^  an  annuity  of  30/.  payable  b 
equal  payments  as  therein  mentioned^  the  said  ai 
to  be  applied  to  the  maintenance^  ^thin^  and 
calion  of  the  said  G.  Danby  and  JL  Danbj^  as  i 
for  the  maintenance  and  support  of  Susanna  JJanl 
in  case  of  the  death  of  the  said  G.  JOanby  and  L,  1 
\t  Packard  should  after  that  ^vent  bappene^i,  pa] 
the  said  Susanna  Danby  yearly,  during  her  natun 
an  annuity  of  30/.  on  the  days  therein  before  menti 
or  if  during  the  payment  of  the  first  mentioned  am 
the  said  &  Danby  should  molest  or  interrupt  ^< 
Packard^  then  the  obligation  should  be  void.  B 
that  after  the  death  of  L.  Danbyj  but  during  tfa 
tins  of  the  said  G.  Danby^  and  the  said  Susamma  1 
to  wit,  on  the  25th  December^  1821,  the  sum  of  1 
of  the  annuity  beoame  due^  which  the  defimdant  i 
to  pay.  Plea,  that  Packard^  in  bis  lifedme,  we 
truly  paid  the  annuity  during  the  joint  and  n 
lives  of  Susanna  Danby,  George  Danln/j  and  j 
Danbyf  and  that  in  the  lifetime  of  the  said  G«  1 
and  before  the  said  sum  of  7^  lOs.  became  due  I 
said  &  Danby  the  said  Ldmka  Danby  died,  and  Os^ 
G*  Danby  is  now  living*  To  this  plea  there  i 
general  demurrer. 

Chitty^  in  support  of  the  demurrer,  contended  tk 
was  the  manifest  intention  of  the  parties  that  the 
nuity  should  be  payable  to  Susanna  Danby  at  all  ei 
during  her  life.  The  contrary  construction  would 
the  mother  an  interest  in  the  death  of  the  sorvi 
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child;  became^  until  that  event  happened^  the  aniltiitjF       18n» 
wtmld  not  be  payable  at  all.  "jZiZ 


Robinson  contra.  The  words  of  the  bond  are  set  out 
aeeoidinglo  the  legal  efieot,  not  the  tenor;  and  the 
breach  aaeigned  does  not  correapond  with  the  oondilioni 
that  if)  that  Packard^  daring  the  joint  liTei  of  Susanna 
Donh/i  George  Danby,  and  Louisa  Dctnbgi  ihonld  pajr 
to  &  Danlofi  yedrly,  an  annuity  of  80/.,  or  in  caae 
Qeorg^  Danfy  end  JL  Danbt^  die,  be  should  pay  another 
annuity  to  Stuanna  Danbg.  The  first  adtiuity  is  to  be 
payable  only  during  the  continuanee  of  the  three  joint 
lares ;  the  teeond  is  to  be  payable  only  on  the  determine 
alion  of  two  of  the  livei.  The  breech  aieigned  ii^  that 
after  the  death  of  L.  Danhf^  and  during  the  Uvea  of 
Saaaniia  and  Qeotgi  Ikmiy^  the  defendant  did  n6t  pay^ 
Now  the  breach  is  not  within  the  condition^  dtbtr  in 
t^rmi  (MT  ?fie«t  I  hx  joint  lives  mean  the  lives  of  all ;  and 
in  case  G,  and  L,  Danby  die^  means  in  case  both  of  them 
die.  If  the  argument  on  the  part  of  the  plaintiff  be 
well  founded,  he  might  have  set  out  the  effect  of  the 
bond  to  be  according  to  the  &ct  that  has  happened. 
He  might  have  stated  that  the  condition  of  the  bond 
waif  that  if  Packard^  during  the  lives  of  Sufomw  and 
George  Danby^  should  pay,  and  averred  that  Susanna 
and  George  wer^  living;  and  if  the  defendant  had 
pleaded  non  est  factum  he  would^  according  to  the 
plaintiff's  argumentf  have  been  entitled  to  recover.  I^ 
on  the  other  hand»  the  defendant  would  have  had  jodg* 
ment  on  that  plea,  he  must  have  judgment  now,  because 
the  breach  does  not  come  within  the  meaning  of  the 
condition.  The  defendant's  plea  is  good,  for  it  is,  in 
th^  first  part,  a  plea  of  performance  in  the  very  words 


ttaMtft 
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1822.       of  the  condition ;  and  as  to  the  second  part,  il 
"""^^       that  that  condition  precedent  has  not  taken  place 

James 

out  which  the  obligation  does  not  arise. 


Taluv*. 

Abbott  C.  J.  We  must  1oo|l  at  the  whole 
instrument,  and  must  put  such  a  constmcticHi  1 
as  will  answer  the  manifest  intenticm  of  the  ' 
Here  the  annual  sum  is  the  same,  and  is  payable 
same  days  in  every  event ;  and  the  object  iqipeai 
»  the  recital  of  the  bond  to  have  been  to  provide  f{ 

mother  as  well  as  for  the  childr^i ;  and  if  boi 
children  die^  the  mother  is  to  have  the  annuity  fe 
life.  It  i^pears  to  me,  therefore,  to  have  bee 
manifest  intention,  that  the  annuity  should  be  p 
at  all  events  durhig  the  life  of  the  mother.  That 
so,  I  think  that  the  plaintiff  is  entitled  to  the  judj 
of  the  Court. 

Judgment  for  the  pi 


Friday  f  ~^ 

juneiivi.  Cox  against  Bucknell. 

^hSis^*^"'  (^^^MPBiSLL  moved  to  set  aside  the  judgment  i 
one  writ  against         casc  for  irregularity,  with  costs.     There  was 

three  defend- 

ante  for  separ-    One  writ  issOcd  against  the  defendant  and  three 

ate  causes  of  .  n        • 

action,  and  persons  lor  separate  causes  of  action.  The  pis 
tfirM  sep^te  ^  ^^  separate  declarations  conditionally  against  th< 
^^^a^^^  fendant  and  two  of  the  other  persons  to  plead  w 

^r^  "T"  ^^^^  ^^^^  ^^y^  ^^  *^  ^^'"^»  ^^  ^^^^  separate  rul^ 
Mce  according  plead  were  given.     Subsequently  to  this,  on  the  121 

for  all  the 

three  defendants,  and  signed  three  interlocutory  judgments  as  for  want  of  a  plea  • 
that  this  was  irr^lar. 


BUCKHXLL. 
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Jinie,  the  plaintiff's  attorney  filed  one  common  appear-        1822. 
ance,  according  to  the  statute,  for  all  the  three  defend-       — ^— 

Cox 

ants,  and  signed  three  separate  interlocutory  judgments      ^agam^ 
for  want  of  a  plea.     This,  he  contended,  w^s  irregular, 
inasmuch  as  the  plaintiff  could  not  enter  one  common 
appearance  at\er  having  delivered  three  separate  declar- 
ations de  bene  esse. 

Maule  shewed  cause  in  the  first  instance.  If  the  de- 
fendants might  have  appeared  jointly,  and  put  in  the 
same  bail,  the  plaintiff,  under  the  statute,  may  enter  one 
joint  appearance  for  all  three.  And  they  cleariy  might 
so  have  done,  for  till  the  declaration  of  the  plaintiff 
they  cannot  tell  whether  he  means  to  declare  jointly 
against  all  or  not. 

Abboitt  C.J.  This  rule  must  be  absolute.  It  id 
unnecessary  to  say  whether  a  joint  appearance  before 
declaration  delivered  would  be  irregular  or  not.  But 
after  separate  declarations  it  clearly  would  be  so.  This 
case  is  a  fortiori ;  for  here  the  plaintiff,  after  delivering 
separate  declarations,  has  himself  entered  a  joint  appear- 
ance. 

Rule  absolute. 

Campbell  then  applied  for  the  rule  to  be  absolute^  with 
costs ;  but  as  it  appeared,  that  in  the  notice  of  motion 
given  to  the  plaintiff's  attorney,  it  was  stated  that  ap- 
plication would  be  made  to  set  aside  the  writ,  and  all 
subsequent  proceedings  for  irregularity,  the  Court  re- 
fused the  costs,  inasmuch  as  it  clearly  appeared  that  the 
writ  was  regular. 


i 
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j^^th.  The  Ejng  against  James. 

A  commitment  /^AMPBELLj  on  a  former  day,  moved  for  a  writ 

for  a  contempt,   v-/ 

being  a  com.  habeas  corpus  to  the  keeper    of  the  gaol   for  i 

punishment,  county  of  Caermarthefi^  to  bring  up  the  body  of  the 

lime  ccitidn,'  fendant,  on  the  ground  that  be  had  been  iil^pdly  cc 

i  quenUy  Tcom-  niitted,  by  two  justices  of  the  peaoe*  for  contempt^  urn 

contemVSii*  ^^  following  warrant  of  two  justices:  "  Recdve  is 

"^  d^^Mtf^^  your  custody  the  body  of  Thomas  Janys^  sent  by  u«|  a] 

byduecoune  charged  by  us,  upon  view  for  insultinir  bebuviour  \ 

of  law,  u  bad.  . 

wards  us,  by  telling  us  that  we  were  biassed  and  pi 
judiced  in  our  conduct  towards  him  as  magistrates, 
the  due  execution  of  our  office  as  magistrates  of  t 
county  of  Caermarthen^  and  keep  him  in  custody  an 
he  shall  be  discharged  by  due  course  of  law.''  I 
contended,  first,  that  justices  of  the  peace^  not  sittii 
in  a  court  of  sessions,  had  no  power  to  conuoit  fi 
a  contempt ;  and,  secondly,  upon  the  fiicts  disclos^  i 
his  affidavit,  that  the  defendant  had  not  been  guilty  < 
any  contempt  for  which  he  could  lawfully  be  committee 
In  addition  to  these  objections,  there  was  a  third  whicl 
appeared  upon  the  face  of  the  warrant.  For,  at  al 
events,  as  this  was  a  commitment  for  punishment,  i 
ought  to  have  been  for  a  time  certain,  and  as  there  wa 
no  course  of  law  by  which  the  defendant  could  be  dis- 
charged, such  a  commitment,  if  valid,*  amounted  to  per- 
I  petual  imprisonment. 

Abboti 


The  Knia 
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Abbott  C.  J.     Without  giving  any  opinion  upon  the 
power  of  a  justice  of  peace  to  commit  for  a  contempt, 
this  warrant  appears  to  us  to  be  bad,  for  not  committing        <^ainu 
for  a  time  certain.     Take  the  writ. 

The  defendant  being  now  brought  up,  under  the 
habeas  corpus,  CangAeil  mored  that  he  might  be  dit- 
charged. 

Taunton  appeared  for  the  magistrates,  and  stated, 
that  he  had  a£Bdavits  of  the  facts  of  the  case,  to  sbcrw 
the  nature  of  the  contempt,  and  that  he  meant  to  con- 
tend, that  the  magistrates  were  justified  in  committing 
for  a  contempt. 

Abbott  C.  J.  Supposing  a  contempt  to  hare  been 
committed,  and  the  magistrates  to  have  had  power  to 
commit  for  the  contempt,  can  you  contend  that  a  com* 
mitment  in  this  form  is  valid  ? 

• 

Taunion  admitted  that  he  could  not  support  the  va^ 
lidity  of  the  warrant 

Defendant  discharged,  (a) 

■ 

(a)  See  2  Hawk,  P.  C.  e,  1.  $.  16.  Rex  ▼.  Darby,  3  Mod.  139.  J7e- 
gina  V.  Wrigktson,  SaUc.  698.  Re*  t.  Bevd^  Strange,  42a  Petet  ▼.  Ad- 
tSn^ton,  JPeake,  N.  P.  C.  62.  Mayhtw  r.  Locke,  7  Tawnt*  05.  ButhgPn 
caae»  Vau^km,  198.    Rsx  ▼.  Clement,  4  J9.  j-  ^.  218. 


PlIATT* 
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Gumey  and  Zotv^s  shewed  cause.    They  referred  to       1822. 
Hoar  V.  Afitf  (a),  where  the  plaiDtiff  was  nonsuited  on  a      — — 

Willi  A  Ml 

very  unimportant  variance  between  ^*  storehouse '  ana  agamsi 
**  storehouses."  And  yet  the  Court  afterwards  refused 
a  similar  application  to  the  present  (i)  At  any  rate^  the 
amendment  should  be  confined  to  this  particular  error, 
or  otherwise  the  pldnttff  will  be  at  liberty  to  remodel 
his  declaration  altogether. 

Scarlett  and  Be^tder,  contra.  Amendments  of  this 
sort  have  lately  been  allowed  by  the  Court.  And  they 
referred  to  HaJhead  v.  Abrahams  {c)y  where  a  similar 
application  was  allowed  by  the  Court  of  Common  Pleas. 
And  as  this  is  on  payment  of  costs,  the  Court  will  grant 
leave  to  amend  generally. 

Per  Curiam.  This  rule  must  be  absolute  upon  pfty« 
ment  of  costs.  The  plaintiff  should  be  at  liberty  to 
amend  his  declaration  generally,  and  the  defendant  may 
then  either  plead  de  novo  or  demur  to  the  declaration, 
according  as  he  may  be  advised. 

Rule  absolute  accordingly. 

(a)  AU.^8,  47a 

(6)  This  doa  not  appear  by  the  reporti  trot  it  was  ctrttlad  to  dbt  Court 
by  Gasdee,  of  counsel  in  that  cause. 
(e)  5  Taunt.  81. 


Vol.  V.  3  N 
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only  for  work  and  labourf  Aild  mon^  eitpendtd  on  h^  ISMi 
half  of  lb«  defiindaDt^  and  they  consist  parti/  of  dis-* 
binrsemefits  hf  the  steward^  and  pardjr  of  bis  nicesflNrjr  ^  Jg4^ 
expanacsf  and  there  are  no  ftBcs  of  allowandes  to  tke 
steward  for  gnllitmg  leascii^  &ei  This^  tbeitfore^  Wae 
not  business  connected  with  his  pfeftsMcnal  character 
as  an  atlome/^ 

Coleridge  oontr^  was  stopped  by  tbd  Ooiirt. 

9 

Per  Curiam.  We  think  this  was  business  done  by 
the  plaintiff  in  his  professional  character  im  an  attorney* 
The  office  of  a  steward  of  a  manor  is  one  usually  so 
fiUed).  and  requires  legal  knowledge.  These  charges 
must  therefore  be  subject  to  taxation  under  the  cir- 
cumstMices  of  this  case. 

Rule  absolute*  (a) 

(a)  See  In  re  ^iikm,  AB.^  A.  49.  HiU  ▼.  Humpkreyh  2  JSU.  j- 
PuH.  34S.  MarAattt  case,  2  Bikcks,  $72.  £x  ptrt6  d.  C.  t^Oefi, 
6  Tama.  loSw,  and  Aqier'j  Ap.  299. 


The  King  against  The  London  Assurance       TWjday, 

Company* 

pULLER  applied  to  the  Court  for  a  rule  nisi  for  a  'Hie  Coon  will 
mandamus  to  the  defendants,  requiring  them  to  manSiimiu  to  a 
permit  a  transfer  to  the  assignees  of  TitnbreU^  a  bank-  ^!^I^S^ 
rupt,  of  eighty  shares  in  the  capital  stock  of  the  cor-  folrf  rtodTto 
poration  then  standing  in  their  books  in  the  bankrupt's  *f  ?^^ 
name.     The  affidavits  stated^  that  a  commission  issued 
against  Timbrell^  who  was  then  in  partnership  with  two 

3  N  2  other 
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estates,  and  in  Middletan^s  ca8e(tf),  a  mandamus  was        1822. 
granted  to  restore  Middleton  to  the  treasurership  of  the      ij^  k^^ 
New  River  Water  Company.     It  appears,  therefore,  that    j^^^i„ 
the  Court  have  interfered  in  private  corporations.    Here^ 
the  assignees  have  no  remedy  at  law,  unless  the  Court 
grant  this  rule,  and  in  Bex  v.  The  Marquis  of  SUjf- 
ford  (ft),  BuQerJ.  lays  it  down,  ^*  that  a  party  applying  for 
a  mandamus  must  make  out  a  legal  right ;  though,  if 
he  shew  such  legal  right,  and  there  be  also  a  remedy  in 
equity  that  will  be  no  answer  to  the  application."     Her^ 
the  assignees  have  a  legal   right,  as  representing  the 
bankrupt  to  a  transfer  of  these  shares.     In  the  case  of 
Rex  V.  Tke  Bank  tf  England  {c\   there  was  no  legal 
right  on  the  part  of  the  applicant.    That  case  is,  ther^* 
fore^  distinguishable  from  the  present 

Per  Curiam.  We  are  not  aware  of  any  instance  of  a 
mandamus  like  the  present  having  ever  been  granted, 
and  if  we  were  to  grant  this,  we  should  be  called  upon 
to  interfere  in  all  cases  of  dispute  between  the  members 
•  of  private  corporations.  This  company,  although  car- 
*  ried  on  under  a  royal  charter,  is  a  mere  private  partner- 
ship. But  the  writ  of  mandamus  is  a  high  prerogative 
writ,  and  is  confined  to  cases  of  a  public  nature.  The 
rule,  therefore,  must  be  refused. 

Rule  refused. 

(a)  1  SUy.  169.     1  Lev.  129.  8.  C. 

(b)  5  T.  R.  651.  (c)  2  B.4:4i.620, 


3NI 
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AbkarAh  against  PboHi 

GJSELEE  shewed  cause  aininst  s  rule  to  stay  the  No  mMioa  eiw 
...  ■  .    1  ,.        bemmictortij 

procecdingB  in  an  action  on  a  judgment  pending  th«  proceeding* 

a  writ  of  error  on  that  judgment     At  the  time  the  rule  ju^^^^^ii 

nisi  was  obtained,  bail  had  not  been  put  in  and  perfected,  '^^  unW  bwl 

but  before  cause  shewn,  that  had  been  done.    He  con-  i'""]^'*"*, 

tended  that  the  defendant  had  no  right  to  make  the 

motion  till  bail  had  been   put  in  and  perfected,  and 

thercfbft:  the  rul^  musi  be  discharged,  and  cited  Smith 

T.  Shepherd  (a),  and  BichteU  v.  Lon^Ut^,  (£) 

Scarlett  and  Chitty,  contrtl,  contended  (hat  the  cases 
were  distinguishable  on  the  gt^und  that  here  the  bail 
had  now  been  perfected. 

Per  Curiam.  That  is  immaterial ;  we  are  to  look 
to  the  state  of  the  circumstances  at  the  time  the  rule 
was  obtained;  and  we  tbiuk,  that  in  order  to  ex- 
pedite proceedings  in  error,  it  is  at  nil  events  right  to 
hold,  that  a  party  shall  not  be  allowed  to  make  any 
motion  under  such  circumstances  until  he  has  put  iti 
and  perfected  bis  bail. 

Rule  discharged  with  costs. 

W  aT.S.O.  (4)ST.  «.155. 
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the  letter,  or  alleged  that  the  debt  had  arisen  subee-        182S. 
quently  to  it. 


Per  Curiam.  Oar  opiiuon  ia  entirely  founded  upon 
that  letter,  in  which  the  plaintiff  speaks  of  the  defend- 
ant's firm  as  his  principal  creditors :  now  that  letter  l|e 
could  not  but  have  denied,  unless  it  were  genuine.  We 
do  not  dispute,  that  in  general  the  rule  is  as  stated  fay 
the  plaintiff's  counsel,  but  we  think  this  an  exception. 
Our  discharging  the  present  defendant,  will  not  however 
afford  a  precedent  for  many  motions  of  the  kind  in  future. 

Rule  accordingly. 

Note.  It  being  afterwsrdi  fuggMtcd  that  the  letter,  which  wag  in 
JtaAm,  did  not  bear  the  interpretation  put  upon  it,  that  question  waa 
referred  to  the  maeler. 


NusncH 

agomU 

BoiiAcica« 
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White  against  Gomp£rtz«  JmH^Su 

/^HTTTY  had  obtained  a  rule  nisi  for  setting  aside  Where  a  de- 
the  last  detainer  of  the  defendant  in  this  cause,  and  p^ic^gij'i? 
all  proceedings  thereon  with  costs.     The  affidavits  in  ^Son  fo'raSbt 
support  of  the  rule  stated,  that  on  the  30th  of  Afoy,  J,^"^"^" 
a  detainer  was  lodeed  against  the  defendant,  then  a  bim,  but  for  too 

,  I  uarge  a  turn, 

prisoner  in  the  King's  Bench,  for  1785/.     And  on  the  and  on  this  be- 
ing discorercd 

31st  of  Mai/f  this  defendant  was  discharged  as  to  this  in  a  few  hours, 
detainer,  and  a  fresh  detainer  lodged  for  1 1 80/.  only.  conUnu^  on 
The  plaintiff  on  the  same  day  served  a  notice  to  dis-  ?SuJ^/be- 
continue  the  first  action  on  payment  of  costs,  and  on  ^t^^SSl 
Ist  June^  the  costs  were  taxed  and  paid.     The  defendant  ^^e^  "^^.^ 

'  ^  detainer.    Held 

was  previously  in  custody  in  execution  for  SITL  at  the  that  this  second 

detainer  was  re- 

suit  of  another  person*     The  affidavits  op  the  other  puiar,  and  that 

It  was  not  like 
tfaecaseofa 
pf  a  A^eili  Kftt^  toAicft  cmmoihemade  tUl  (ke  eous  htofc  hmpmd^ 

fude 
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1822.       side  stated,  that  it  was  roerelj  a  nrfstake,  and  Aal 
few  hours  after  it  was  discovered,  notice  was  sent  h 
Marshal,  that  the  defendant  was  only  to  be  detainer 
1180/^  and  on  the  next  day  the  disooiltiinianoe 
plaee. 

Denman  diewed  causey  and  contended  that  this 
not  the  case  of  a  new  arrest,  but  only  a  tevrecticM 
the  former  one.  And  here  the  defendant  baa  anstai 
no  inoonyenience,  for  the  mistake  beii^  diaeorei 
notiee  of  it  was  Immediately  gtvitti  to  tb^  Mamba/. 

Ckitty  contra.  Here  the  defendant  has  been  detain 
for  several  hours  on  a  debt  of  1785^,  whereas  be  on£ 
to  have  been  detained  for  only  1 180/. ;  and  in  order 
obtain  the  rules,  he  must  give  security  to  the  Marsb 
which  is  thereby  altered.  He  cited  McUing  v.  Bm 
holtz  (a),  which  was  the  case  of  an  arrest  upon  a  frc 
writ,  and  contended  that  there  was  no  disthiction  betwe 
that  cause  and  the  present. 

The  Court  were,  however,  of  opinion,  that  the  cai 
were  distinguishable^  Here  the  defendant  was  pr 
viousiy  in  custody-  This  is  merely  rectifying  a  mistal 
in  the  amount  for  which  be  was  detained,  which  migi 
have  been  done  without  discontinuing.  And  the  plau 
ti|r  is  not  to  be  prejudiced  by  having  discontinued,  an 
thereby  placed  the  defendant  in  a  better  situation. 

Rule  discharged  with  cost 


(a)  3  Jf.  $  S.  155. 
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Blackhurst  against  Bulmer.  ,w2^' 

n^HIS  easa  stood  No.  90.  in  the  printed  lut  at  the  wben  a  cause 
litclngt  in  term  j  the  drfwident's  connid  otgeotad  to  J^"^if " 
ili  being  tried  o«t  of  it«  turn,  and  dedlined  to  appear  ^^'^t^^'"" 
for  the  defendenf,    The  written  liat  of  canie8»  afflved  in  Tritteniistaf- 

fixed  at  theout- 

tbe  uiual  way  on  the  out^idr  of  the  eourt,  did  not  eacr  side  of  the  court, 

and  was  tried 

t^nd  beyond  No.  36.  of  the  printed  litt.  The  oauae  was  (bdng  stated  to 
however  tried  by  Best  J.  on  the  ground  stated  to  hiao,  ed  cause)  the  " 
that  there  was  no  aubstantsal  defenoe  to  the  aotipn  (  and  ddendalr<^ 


that  there  were  witneues  Ibr  the  plaintiff  remauuag  in  ^d^^t^ 
tOWR  on  purpose,  whose  residence  was  in  Lancashire.  ^Lj?*^^***** 


No  affidavit  of  merits  was  now  produced  in  support  of  S*^»  •"^  *^« 

'  ^^  Court  refused 

die  application.  «  new  trial, 

there  bcinff  no 


D.  F,  Jones  now  moved  for  a  new  trial  in  this  case, 
and  eontended  that  the  trial  waa  irregular.  The  pre- 
rait  oa«e  goe^  a  great  deal  further  than  Fouvdrimier  v. 
ffradierty  {a\  for  if  thia  verdict  can  be  supported,  any 
eauae  in  the  printed  lial  at  whatever  diatanea^  may 
be  tnkeOs  and  a  defendant  applying  to  set  aaide  the  ver- 
diett  loay  be  oompelled  to  swear  to  merita.  If  ihia  be  ao 
the  written  list  would  have  the  efifoet  of  misleading  in- 
stead of  agisting  the  persons  intereated.  Besides  if  this 
bit  Ti^lar,  both  ooup^l  and  attornies  will  be  obliged  to 
attend  during  the  whole  of  the  aittings  de  die  in  dieeoi, 
and  the  nncertainty  will  abo  be  moat  inconvenient  both 
tQ  perUes  end  witneasea^ 

(a)  3  iL  j'  ^  388. 

A3B0TT 


mff 

•ffi^antrf 

nts. 
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months,  and  still  resided  there;  and  that  deponent  did        1822. 
not  believe  that  the  plaintiff  had  any  intention  of  leaving        qli^ 
the  kingdom,  as  he  had  often  told  him  (the  attorney,)        agfintt 
that  he  had  not.     The  affidavit  further  stated,  that  the 
defendant  had  sued  out  a  commission  of  bankrupt  against 
him,  which  being  disputed  by  the  plaintiff,  the  Vice- 
Chancellor  ordered  the  plaintiff's  petition  to  stand  over, 
with  liberty  to  him  to  bring  an  action  at  law,  to  try  the 
validity  of  the  commission,  and  that  the  present  action 
was  accordingly  brought  for  that  purpose. 

2).  F.  Jones  now  shewed  cause*   The  defendant  is  not 
entitled  to  demand  security  for  costs.     In  Porrier  v. 
Carter  (a),  it  was  held  that  a  plaintiff  is  not  compellable 
to  find  security  for  costs,  on  the  ground  of  his  being  a 
foreigner,  if  he  reside  in  England :    and  in  Maria  v. 
Hall  (i),  the  Court  adopted  the  same  rule  even  where 
the  plaintiff  was  not  voluntarily  resident  here,  but  was  a 
prisoner  at  war,  actually  confined  in  prison ;  nor  will 
the  Court  require  security  for  costs  on  the  ground  of 
the  plaintiff  being  a  bankrupt.  Anonymous  (c).    Besides, 
it  is  a  decisive  answer  to  the  present  application,  that 
this  is  an  action  brought  in  pursuance  of  liberty  granted 
by  the  Vice-Chancellor,  upon  the  hearing  of  a  petition 
in  bankruptcy,  for  the  purpose  of  trying  the  validity  of 
the  commission.    In  M^Ctdlock  v.  Robinson  {d)  the  Court 
of  Common  Pleas  decided,  that  security  for  costs  could 
not  be  required  in  an  action  of  this  kind,  even  though 
the  plaintiff  with  all  his  family  were  at  the  time  gone 
to  reside  at  New  York  in  North  America.     It  would  be 
most  unreasonable  to  stay  proceedings  until  security 

(a)  1  H.  m,  106.  (6)  t  Bot.  ^  PuL  236. 

(c)  3  Taunt.  6U  (d)  8  New  Jtep*  959. 

given, 


S^IO 


OvtWM 

Jounov. 
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given,  when  the  defendant  has  taken  all  th^  plaiAtiif 
property  under  the  commiMiotiy  and  when  his  right  i 
take  the  property  is  the  distinct  olgect  of  the  a0tioiii# 

Parke  oontra,  having  obeerved  that  tbii  W«»  e 
action  brought  not  by  the  dirtditm  of  the  Vmf^OiaC 
cellor,  but  merely  in  panuanco  of  liberty  naervtid^  tk 
petition  being  ordered  to  stand  over  in  the  mMn  tiim 
was  stopped  by  the  Coort* 


Pet'  Curiam.  As  to  the  first  point,  the  aSdavit  i 
not  sufficient :  it  shotild  go  further^  aad  stafee  that  the 
plaintiff  bos  beeni  and  is  now  a  resident  in  thii 
country,  and  that  he  intends  to  conUnne  to  reside  here 
As  to  the  second  pointy  the  case  of  an  actkm  broi^l 
by  the  direction  of  the  Vice-Cbancellor,  differs  widely 
from  that  of  an  action  brought  merely  in  pursuance  ol 
leave  or  liberty  reserved.  If  this  had  been  n  case  d 
the  former  kind,  it  would  have  been  distinctly  within 
the  authority  of  M^CuUock  and  BMnson4  But  as  it  ist^ 
the  plaintiff  may  apply  to  the  Vice-  Chaiicpllor  for  hk 
directions,  as  to  security  for  costs  being  or  not  being,  re- 
quired :  we  cannot  take  this  case  oul  of  the  general  raia 

Rule  abacdote 


Measure  against  Gee. 


A  testator  de-    ''I^HE  following  casc  was  sent  by  the  Vice^Chancelloi 

vised  certain        X 

estates  to  his  for  the  opinion  of  this  Court. 

daughter  for  r^        \       ,^^    -mr  ■■-,       ^» 

life,  and  after         On  the  3d  Mayy  1 792,  John  Hardy  made  his  willj 

her  decease  to 

her  son  A.  B,  an  infant,  for  life,  and  after  tlie  determination  of  that  efitttte  by  foHMtu^M 

otherwi&e  to  trustees,  to  preserve  contingent  remainders,  but  to  permit  A,  B*  to  receive  the 

profits  during  his  life,  and  after  tlie  decea.se  of  A,  B,y  then  to  the  heirs  of  his  body  fur  ever, 

with  a  devise  over  in  case  of  the  failure  of  his  iasue :  Held  that  A^B%  took  wi  emte  tail  in 

reinaiiider. 

duly 


IN  THs  Thir0  Ysiji  ov  GEORGE  IV.  91 L 

duly  executed  to  pass  freehold  estates,  and  in  the  will  1822* 
were  the  following  clauses.  And  as  to  my  real  and 
personal  estate,  I  give  and  devise  the  same  in  manner  o^fiot 
following,  (that  is  to  say,)  ^^  First,  I  give  and  devise 
unto  my  grand-daughter,  Ann  Jlcock^  and  to  her  heirs 
and  assigns  for  ever,  all  those  my  arable,  meadow,  or 
pasture  lands,  hereditaments  and  premises,  situate,  lying 
and  being,  in  Leverington^  in  the  isle  of  £1^,  in  the 
county  of  Cambridge^  which  I  purchased  of  the  trustees 
of  Mr.  Daniel  Swaine ;  but  in  case  it  shall  happen,  that 
my  said  grand-daughter,  Ann  Alcockj  shall  depart  this 
life  unmarried,  and  without  issue  of  her  body  lawfully 
to  be  begotten,  then  I  give  and  devise  the  said  arable, 
meadow,  or  pasture  lands,  hereditaments^  and  premises 
unto  my  daughter  Ann^  the  wife  of  William  Tatanij 
her  heirs  and  assigns  for  ever.  Also  I  devise  unto  my 
said  daughter,  Ann  Tataniy  all  the  residue  and  remainder 
of  all  my  freehold  and  copyhold  messuages,  lands,  &c. 
and  with  their  and  every  of  their  rights  and  appur- 
tenances, the  copyhold  part  thereof  I  have  duly  sur- 
rendered to  the  use  of  this  my  last  will,  to  hold  the 
said  freehold  and  copyhold  messuages,  lands,  &c«  with 
their  appurtenances,  unto  my  daughter,  Ann  Tatam^ 
for  the  term  of  her  natural  life ;  and  afler  her  decease^ 
then  I  give  the  said  messuages,  lands,  &c.  with  their 
appurtenances,  unto  John  Tatam^  an  infant,  the  only 
son  of  my  daughter,  Ann  Tatam^  for  the  term  of  his 
natural  life ;  and  ader  the  determination  of  that  estate 
by  forfeiture  or  otherwise,  then  I  give  and  devise  the 
said  messuages,  lands,  &c.  with  their  appurtenances, 
unto  Henry  Boullon  and  James  Measure,  and  their  heirs, 
during  the  life  of  the  said  John  Tatam,  upon  trust  to 

preserve 
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ley  {a\  Goodrigkt  v.  Ptdlyn  {b\  and  Couism  v.  Coidson  {c\        1 8S2. 
are  the  more  relevant  authorities.     In  the  last  case  the      ^^ 
devise  vras  to  Robert  Coubon  for  life;   remainder   to        "ff^ 
tmatees  daring  his  iifi^  to  preserve  contingent  remain- 
dars ;   remainder  to  the  heirs  of  the  body  of  Robert 
Coidsoru    It  was  held,  that  by  the  devise  to  the  heirs  of 
his  body,  he  took  an   estate  tail;    and  the  authority 
of  that  case  was  confirmed  by  the  decision  in  Hodg" 
son  V.  Ambrose,  {d)     But    the    case    of  Goodright   v* 
Pidfyn  {e)  is  the  authority  more  immediately  applicable. 
The  language   of  the  Court  there  is  fall,  clear,  and 
precise  in  favour  of  the  plaintifi^  and  shews  that  these 
limitations  created  an  estate  tail.     In  that  case,  and  also 
in  SheUet/%  case  {f\  from  which  the  general  rule  de- 
rives its  denomination,  there  were  words  of  superadded 
limitation;   and   whether  the  second  gift  be  to  heirs 
males  of  the  body  and  their  heirs  males  of  their  bodies, 
or  their  heirs  of  their  bodies,  or  their  heirs,  does  not 
prevent  the  application  of  the  rule.     These  words  of 
superadded  limitation  will  convert  the  words   *^  heirs  or 
heirs  males  of  the  body,"  into  words  ci  purchase  or 
designation.    In  all  these  cases  the  words  of  superadded 
limitation  were  rejected,  as  far  as  they  did  not  quadrate 
with  the  intention  of  creating  an  estate  tafl,  by  means  of 
the  words  **  heirs  or  heirs  male  of  the  body.**     So  in 
this  case,  the  words  **  his,  her,  and  their  hdrs  for  ever^" 
must  be  discarded.      The  words  of  limitation  over 
establish  the  general  intention,  that  John  Tatam  was  to 
be  the  stock  of  the  &mily  and  the  donee  in  taiL    In 

(a)  S  Ld.  Ma^m.  873.  (b)  2  Ld.  JKc^m.  1487. 

(c)  2  Jtk.  247.  (<0  Ihu^.  337. 

(e)  2  Ld.  Baym.  1457.  (/)  1  Bip.  93. 

VOL.V.  3  0  order 
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o{  such  children.''  Iti  GrelUm  v.  Howard  [a)  the  Ab-  *  182S. 
vise  was  to  the  testator's  wife,  of  all  his  real  estate,  shfe  ^  ^ 
first  paying  his  debts  and  funeral  expellees,  and  ritet  mjui 
her  decease  to  the  heirs  of  her  body,  fthare  and  riHrire 
alike,  if  more  than  one ;  and  in  defcalt  of  sucfi  issot^  lo 
be  begotten  by  testator,  to  be  at  bet*  own  di«piMl. 
There  beiiig  children  of  the  testator  imd  his  wife^  it  Hims 
held,  diat  the  wife  took  only  an  estate  for  life^  wMi  re- 
mainder to  the  children,  as  tenants  in  o6mmoti  in  fee. 
In  Doe  V.  G€ff{b)^  the  testator  demised  an  esCal*  lo  Ids 
wife  for  life,  and  after  her  decease  Co  his  daughter  Maryj 
and  to  the  heirs  of  her  body,  to  be  begotten,  i!^  teilMts 
in  common,  and  not  as  joint-tenants;  but  if  sudi  ksve 
should  die  before  she  or  they  attafaied  f  1,  then  t6  kfs 
son  JbsgnA,  in  fee ;  and  then  he  devised  another  estatift  to 
his  wife  for  life^  remainder  Co  bis  son  Jbsepkj  and  ibe 
heirs  of  his  body,  begotten  or  to  be  begotten ;  taitif  lie 
died  without  issue,  or  such  issue  aH  died  before  he  or  tliejr 
attained  SI,  then  to  his  daughter  Manff  and  the  helK 
of  her  body,  begotten  or  to  be  begotten,  such  issa«|  ff 
more  than  one,  to  take  as  tenants  in  common.  It  was 
hdd,  that  the  daughter  Mttiy  took  onfy  an  estate  for 
life  in  the  first  estate,  with  rewainder  to  aH  her  diil« 
dren  equally  as  purohasera.  In  Merett  v.  James  (e)  dwre 
was  a  devise  of  fireehold  and  copyhold  lands  to  tmslees, 
for  the  use  of  the  testator's  daughter  for  life,  and  afler 
her  decease,  then  to  the  use  of  the  issue  of  her  body, 
lawfully  begotten ;  and  a  defesdl  of  sndi  issiie,  •r  in 
case  none  of  such  hnae  lired  to  nttain  the  age  of 
21  years,  then  as  to  the  lands  at  I£^  ovev  to  the  ^ 
visor's  brother  5.  for  life^  and  after  hss  decease^  10  tlMl 

(a)  6  Taunt.  9%         (6)  11  Matt,  668.         (c)  1  Br9d.tB.4e4. 
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nse  of  the  isene  of  his  body,  or  in  default  of  sodi 
or  in  case  none  <^  such  issue  lived  to  attain  21 
thm  to  devisor's  brother  H.  for  life,  and  after  1 
ceases  to  the  issue  of  his  body^  lawfiilly  beigotte 
in  de&ult  of  issue,  then  to  devisor's  sister,  E^  he 
and  AEugns  ibr  ever ;  and  as  to  the  lands  of  W. 
the  death  of  his  daughter  without  issue,  or  if  issn 
should  not  live  to  attain  21  years,  to  his  broth 
his  heirs  and  assigns ;  and  after  the  death  of  his  dai 
withoot  issue  as  aforesaid,  all  the  messuage  at  S. 
sister  £.,  her  heirs  and  assigns :  It  was  held,  tlii 
daughter  took  an  estate  for  life  in  the  premises, 
decision  niust  have  proceeded  on  the  gronnd, 
npon  the  whcde,  the  testator,  by  the  word  iuut 
diUdrm.  Now,  here  the  case  differs  from  Hod^ 
Jmbrose,  for  not  only  is  there  a  limitation  to  pi 
contingent  remainders,  bat  there  are  superadded 
of  limitadon  to  the  gift  to  the  heirs  of  the  body, 
cas^  therefore^  Alls  within  the  later  aathorities  w 
have  dted. 

Abbott  C  J.  In  all  the  cases  cited  by  the  d 
ant^B  coonsel,  a  manifest  intent  appeared  on  the  f 
the  will,  that  the  children  should  take  difierent  int 
from  estates  taiJ.  We  will,  however,  consider  the 
and  send  our  certificate. 

The  following  certificate  was  sent ; 
This  case  has  been  argued  before  us,  and  we  s 
opmion,  that  John  Tatam,  the  son,  took  an  estati 
in  remainder  in  the  premises  named. 

C.  Abbott. 
O.  &  Hout 
W.  D.  Bxn 


IN  THE  Thibd  Yeab  OF  GEORGE  IV.  917 

1822; 


Lowe  against  Sir  William  Manners,  Bart 

nPHE  Vice-Chancellor  sent  the  foUowiDg  case  for  the  jz.  L^me,  by 
opinion  of  this  Court    Richard  Zxnoe  being  seised  hi.  umaed  ei. 
in  fee  simple  of  an  undivided  moiety  of  the  Norths  WUham  l^wJ^^HSd 
Wood*  and  of  several  closes  in  North'-WUham  and  else*  ^^?^  ~.' 

^  portion  to  hit 

where  in  the  county  of  Lincoln^  and  of  other  freehold  ^u^tor^cx^ 

botmciie  she 

estates,  duly  made  and  published  his  last  will  in  writings  ■hould  many 

any  one  of  hit 

bearing  date  the  5th  day  of  Fdruary^  1781,  and  duly  three  kumnA 

-I  i*      1^    1 1  mmed  in  the 

executed  and  attested,  so  as  to  pass  freehold  estates,  wfli,  he  gave  to 
and  amongst  other  things  devised  as  follows :  *^  I  give  than  abT 
all  my  landed  estates  in  the  different  counties  of  Derby^  ^  AaSi^ 
Bed/brdj  Lincoln^   iVUtSj  and  Middlesex,  to  my  three  n^cified,  he 

uUunff  me 

frioids,  E.  Mills  Mundy,  Boberi  WUUamsj  and  Kempe  >»»«  of  Xon^^ 

end  -^**'- 


-  upon  her  en 
ftDDuity  of  1000^.  ft  year  during  her  life,  and  in  caae  that  drcumatanoe  did  not  take  pboe 
with  hie  daughter  C  X.,  he  then  directed  that  it  might  be  offered  to  hit  other  dauf^iter, 
A.  L*  in  every  particular ;  and  in  case  neither  daughter  sboukl  nuuny  in  the  manner 
abote  mentioned,  then  he  directed  that  his  daughters  should  have  lO^OOOI.  each,  and,  in 
that  case,  he  gave  all  his  estates  to  W.  />.,  hi$  kintmaiu/or  ever,  on  hit  and  hit  hdrt  taking 
the  name  of  Lowe  irretocably.  After  the  date  of  this  wiU  C*  L*  nuuried  one  W,  H*p 
who  was  not  one  of  the  persons  named  in  the  wiU  who  would  haTe  become  entitled  to  the 
estate  after  she  married  him,  and  the  testator  paid  her  a  marriage  portion ;  and  afterwards 
by  a  codicil  to  his  will  reciting  her  marriage,  and  that  he  h^  jP^^n  her  a  fortune,  he 
revoked  all  devises  and  bequests  in  her  favour  contained  in  his  original  will,  and  also  aU 
claim  which  her  husband  IK.  If.  might  have  to  any  of  his  real  and  penonal  estates  by 
virtue  of  his  marriage  with  his  daughter,  C.  X.,  and  by  virtue  of  his  said  wiU,  and  in  liea 
thereof  he  bequeath^  unto  each  of  their  children  a  pecuniary  legacy,  and  he  tiien  directed 
that  in  case  his  other  daughter  should  marry  either  of  the  persons  mentioned  in  his  will, 
then  upon  condition  that  either  of  those  persona  whom  she  marriedf  and  his  heirs,  would 
accept,  take,  and  use  the  name  of  Lowe  only,  he  gave  all  his  real  and  pergonal  estate  unto 
such  of  those  persons  whom  she  married,  and  his  heirs ;  and  in  case  his  daughter,  A*Lf 
should  not  marry  either  of  the  persons  mentioned  in  his  will,  or  if  she  BMiried  one  of  them, 
and  be  refused  to  accept,  take,  and  use  the  name  of  Lowe,  in  that  caae  he  revoked  all  hia 
devises  and  bequests  contained  in  his  will  and  codicil  in  her  &vour,  and  in  lieu  thereof 
bequeathed  her  10,000/.  The  testator  died  soon  after  the  date  of  hia  codidl,  and  hia 
daughter,  A,  X.,  afterwards  married  T.  JP.,  who  was  not  one  of  the  pcraons  named  in  the 
will  who  would  have  been  entitied  to  the  estate  in  the  event  of  her  having  married  htm, 
and  upon  that  occasion  the  10,000^  was  paid  to  her,  and  W.  D.  then  entered  upon  the 
testator's  estates,  and  took  upon  himself  the  oSme  of  Lowe,  and  suffered  a  recovery :  Held| 
that  W.  D*  was  seised  of  an  undefeasiUe  estate  in  fee  simple  in  the  etttte  in  qiicstiOQ. 

SO  3  Brydges, 


MjJfKXSgi 


IN  TUB  Thibo  YfiAt  0F  G£OBO£  IV.  919 

the  sole  use  of  the  income  only  to  the  name  of  Lcnm  1822» 
for  ever ;  and  should  it  so  happen  that  neither  of  ray 
aforesaid  daughters  should  marry  in  the  manner  I  have  ^i^^^ 
mentioned,  or  to  some  worthy,  good  man,  of  an  estate 
in  fee  of  not  less  than  500/.  in  land  or  real  property, 
unincumbered  of  10,000/.,  I  will  that  my  said  daughters 
have  1 0,000/.  each,  to  be  paid  by  my  executprs  at  such 
time  as  they  or  any  two  of  them  think  proper.  And 
then  I  give  all  my  estates,  both  landed  and  persopal,  to 
my  kinsman,  William  Dmry^  f^nd  bis  heirs  male  for 
ever,  on  his  and  his  heirs  taking  the  name  of  l/race  irrcr 
vocably.''  After  the  date  of  the  will,  Ciarloile  Laytmif 
otherwise  Ifiwe,  married  William  Ifeqtkf  and  upon 
that  occasion  Richard  Z/rpoe  paid  her  a  marriage 
portipn.  Michard  Lowe  afterwards  made  and  put^Hs^ied 
a  codicil  in  writing  to  his  will,  bearing  d^te  the 
2dtb  day  of  ilfoy,  1785)  part  whereof  was  in  the  words 
fpUowing :  ^'  This  is  a  codicil  to  the  last  will  and  testa- 
mcqt  of  mc  Jiichard  Lawe^  Esq*,  and  to  be  taken  qs  part 

« 

thereof.  Whereas,  in  and  by  my  last  will  and  test^.- 
ment,  bearing  date  the  5tb  d&y  pf  Felnruary^  1781,  I 
have  appointed  Edward  Milkr  Mund^f  Robert  Wiffiams^ 
and  Kempe  Brydges^  my  trustees  and  executprs.  Now 
I  hereby  revoke  that  appointment;  and  I  hereby  ap- 
point the  said  JPdward  Miller  Mundyy  (ogether  wit|i 
John  Ratlford  and  Evan  Jaems,  executors  of  my  last 
will.  And  I  devise  and  bequeath  unto  ihea\  and  their 
heirs,  all  my  real  and  personal  estates,  to  hpld  to  them 
and  their  heirs  to  the  use  of  such  person,  and  upon 
such  events,  and  under  such  condition^  and  subject  to 
such  charges  as  ai*e  mentioned  and  declared  in  and  by 
my  said  last  will  and  testament.  And  wherea^  siqce 
the  making  of  my  said  will,   one  pf  iny  daqghtersi 

3  0  4  CAarioite 
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Chariotte  Lnx,  otherwise  Idxytottt  hath  inte 
irith  WSUam  Heath,  Esq^  on  which  marriage 
my  taid  daughter  a  foitnne,  therefore  I  do  he 
nAe  and  make  md  all  the  devises  and  bequt 
tained  in  m;  said  will  for  the  ben^t  of  mv  lait 
ter,  Ciariotte  Heatk.  And  I  do  herdsy  al« 
and  mtdce  void  all  claim  and  ri^t  which  the  & 
Ham  Heath  might  have  to  any  of  my  real  and  ] 
eitatea  by  virtue  ofhii  marriage  with  my  laid  di 
Charlotte  Heath,  and  under  and  by  virtae  of  an 
or  danie  in  my  loid  will,  or  any  coiutmcfMn  i 
and  in  lien  thereof  I  give  and  beqneath  unto  f 
the  childioi  of  the  said  WUUam  Heatht  to  be  k 
on  the  body  of  my  said  daughter,  (except  an  d 
only  son,)  thesumof2000'.tobep«idtostichofi 
shall  be  a  son  or  Kms  at  the  age  of  SI  y^rt, 
sfidi  of  them  ai  shall  be  a  daughter  or  daughter 
age  of  2 1  years,  or  day  of  marriage  which  shi 
hB[^>en.  And  I  hereby  charge  my  real  estates  * 
payment  thereof.  And  in  case  my  other  da 
Arm  Laax,  otherwise  Lm^on,  should  marry  d: 
the  g^itlemen,  and  in  the  manner  menticmed  in  e 
will,  then  upon  this  express  cooditioQ,  that  eal 
those  gentlemen  whom  she  may  so  marry,  and  hii 
will  accept,  take,  and  use  the  name  of  Jjome  o 
^ve  all  my  real  and  personal  estates,  subject  i 
debts,  funeral  expenses,  and  legacies,  and  also  sub 
a  rent  charge  of  1000/^  per  annum  to  my  said  dan 
Ann  Laux,  otherwise  Lt^totit  for  her  life,  and  indc 
ent  of  her  husband,  unto  such  of  those  gentlemen  ' 
she  may  so  marry,  and  his  heirs.  And  in  cas 
said  daughter,  Arm  Lowe,  otherwise  Layton,  sha 
choose  to  loarry  either  of  those  gcotlemea  whom  I 
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meDtioned  in  my  will  for  that  purpose,  or  if  she  does       1882. 
marry  one  of  thera,  and  he  should  refuse  to  accept,      — ^- 

Lows 

take,  and  use  the  name  of  Ixnoef  in  such  case  I  hereby  ^agamat 
revoke  all  derises  and  bequests  contained  in  my  said 
will,  and  this  my  codicil  to  my  said  daughter  Aiwh  and 
in  lieu  thereof  I  give  and  devise  unto  her  10,0002.,  to 
be  paid  to  her  at  the  age  of  21  years,  or  day  of  marriage, 
which  should  first  happen.  And  I  hereby  charge  my 
real  and  personal  estates  with  the  payment  of  the  said 
10,000/L  and  the  interest  thereof  as  aforesaid,  and  in  all 
respects  subject  and  conformable  to  this  my  codicil,  I 
do  oonfirm  my  last  will  and  testament."  Soon  after 
the  date  of  the  codicil  Richard  Ixme  died,  and  in 
the  year  1789,  Ann  La^Um^  otherwise  L(me^  married 
the  honourable  Thoma$  Fancy  who,  at  the  time  of  the 
marriage^  had  not  an  estate  in  fee  of  not  less  than  600/L 
in  land  or  real  property,  unincumbered  of  10,000JL  And 
uppn  the  occasion  of  that  marriage,  the  portion  of 
10,000/.,  given  to  her  by  the  codicil  of  Bichard 
Lcfme^  was  paid  to  her  out  of  his  personal  estate; 
and  William  Drvry  entered  into  the  possession  of 
the  testator's  undivided  moiety  of  the  said  wood  and 
woodlands,  and  closes,  in  the  county  of  Lincoln^  and 
of  his  other  freehold  estates,  and  took  upon  himself 
the  name  of  heme  in  addition  to  the  name  of  Wiln 
liam  Drury.  In  Michaelmas  term,  1790,  William 
Drmy  I/noe  duly  suffered  a  common  recovery  with 
double  voucher  of  the  said  undivided  moiety  of  the 
said  wood,  woodlands  and  closes,  which  recovery  was 
declared  to  enure  to  the  use  of  William  Drwy  Ufwe^  his 
heirs  and  assigns.  William  and,  Charlotte  Heathj  and 
Thomas  and  Ann  Fane^  and  William^  Thomas  and  John 
Drun/i  and    several   sons  of  Edward  Miller  Mwufy 

are 
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1 822.        are  now  living.     The  plaintifi*,  W.  JD.  Zjowe^  ocmtrac 
k '  -  to  sell  the  undivided  moiety  of  the  said  wood,  wo 

o^oftAir  lands  and  doses,  to  the  defendant.  Sir  IVUliam  M 
nerst  and  filed  his  bill  in  the  High  Court  of  Chancei 
against  the  defendant  for  a  specific  performance  oft 
contract. 

The  question  directed  by  the  Vice- Chancellor  for  tl 

opinion  of  this  Court  was,  \%hether  the  plaintiff  vasn 

^.  seis^  of  an  indefeasible  estate  in  fee  simple,  or  of  an 

I  and  what  other  estate  in  the  undivided  moiety  of  the  iani 

1  and  hereditaments  in  question.     The  case  was  ai^^ued  i 

the  sittings  before  last  Michaelmas  term. 

Sugdeuj  for  the  plaintiff.     The  question  is,  wbethi 
'  the  marriage  which  has  taken  place,  operates  as  a  cessc 

;;  of  the  power  to  marry  any  of  the  persons  designated  ii 

the  will;  or,  whether  the   daughter  may  not  take  tt 
*  estate  hereafter  by  marrying  one  of  those  persons.    ] 

I  was  the   intention   of  the  testator,    that   the  daugbti 

should  at  once  make   her   election ;  and   having  one 

married  a  person  not  of  the  favoured  class,  she  was  t 

I  lose  the  estate.     The  daughter  was  to  have  a  differec 

interest  under  the  will  according  to  the  person  she  mar 
ried.  She  had  an  election  given  her,  to  marry  one  of  tb 
DrurySf  and  in  that  event  her  husband  was  to  have  thi 
Daibj/  and  Locke  estates  on  taking  the  name  of  Zjowcy  an< 
settling  on  her  an  annuity  of  1000/.  But  if  she  married  i 
person  not  of  the  favoured  class,  then  she  was  to  have  i 
fortune  of  10,000/.  By  the  codicil,  the  testator  revoke 
the  devise  to  one  of  his  daughters,  she  having  married  2 
person  not  of  the  favoured  class,  and  states  that  he  had 
given  her  10,000/. :  and  he  then  tenders  to  the  other 
daughter,  the  option  of  marrying  one  of  the  favoured 

class, 
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class,  in  which  case  her  husband,  after  settling  lOOOZ.  I83S. 
per  annum  on  her,  is  to  have  the  estate  on  taking  the  — ^ 
name  of  Lowe.     Then  comes  the  clause  which  is  de-       against 

cisive  of  the  question  in  the  cause.     ^'  And  in  case  my 

> 

said  daughter  shall  not  choose  to  marry  either  of  the 
gentlemen  whom  J  have  named  in  my  will  for  that  pur- 
pose :  or,  if  $he  marry  one  of  them,  and  he  should  refuse 
to  accept,  take,  and  use  the  name  of  Lowe,  then,  and  in 
such  case,  I  revoke  all  devises  and  bequests  contained  ii) 
my  will  and  codicil  to  my  said  dau^ter,  and  ipi  lieu 
thereof,  give  her  10,000/.  to  be  paid  to  her  at  21  years 
«  of  age  or  day,  of  marriage,  and  until  payment  to  bear 
interest."  From  the  day  of  marriage,  she  was  to  be 
entitled  to  the  fortune  substituted  in  lieu  of  the  estate  to 
which  her  husband,  if  of  the  favoured  class,  would  have 
been  entitled.  It  is  quite  clear,  that  by  the  very  act 
of  marrying  one  not  of  the  favoured  class,  she  was  to 
lose  absolutely,  all  claim  to  the  estate.  The  choice  is 
only  once  tendered  to  her.  Even  if  she  did  marry  one 
of  the  favoured  class,  and  he  did  not  use  the  name 
of  Lowe,  the  gift  was  revoked;  and  if  she  married 
any  person  not  of  the  favoured  class,  the  gift  was  also 
revoked.  In  Hutcheson  v.  Hammond  (a),  the  testatrix 
gave  her  husband  a  power  of  appointing  3500/.,  in 
case  Ann  Jones  should  during  his  life,  marry  without 
his  consent.  Ann  Jones  having  married  once  with 
her  father's  consent,  it  was  held  that  his  power  of  ap- 
pointment was  gone. 

Preston  contra.  The  codicil  cannot  have  any  influ- 
ence on  the  construction  of  the  gifts  in  the  will.  If  the 
will  has  not  given  effectually,  the  codicil  does  not  supply 

the 
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the  ddect  The  Gnt  question  ia,  -whether  the  est 
vested.  The  secoad,  whether  the  gift  was  co 
with  the  rules  of  law  respecting  perpetuities, 
might  have  married  before  ChariotU  loat  her  t 
The  will  does  not  impose  on  .^nn  the  obligi 
marrying  during  the  life-time  of  Charlotte.  ] 
case,  during  the  whole  period  of  Chariatt^%  I 
estftte  would  not  have  vested  in  Mr.  Drwy. 
is  a  material  distinction  between  conditions  wti 
to  creiUe  an  estate,  and  conditions  which  i 
destroy  or  defeat  an  estate.  The  former  are  to  1 
formed  by  construction  of  law  as  near  to  the  «c 
the  condition  as  may  be)  and  according  to  the  inti 
meaning  of  the  condition ;  and  if  the  intention 
cwdition  cannot  be  performed  according  to  its 
the  gift  will  fail ;  but  conditions  that  destrc^  an 
are  to  be  taken  strictiy.  In  Bandat  y.  Payne  < 
tesUtor  gave  to  trustees  4000/1,  for  the  use  of  Jam 
if  she  should  marry  with  consent  of  the  trustees, 
then  only  1000/.  ,■  also  to  the  same  trustees  40C 
the  use  of  Martha  fVood,  if  she  should  marry  wit 
consent,  if  not,  only  lOOOZ. ;  and  if  either  of  thet 
should  marry  into  certain  fiunihes  named,  and  I 
son,  the  testator  gave  his  estate  to  that  son  for  liA 
remainder  over;  if  they  should  not  marry,  the 
estate  to  Sandal  for  life,  and  her  son,  in  fee. 
was  filed,  and  there  was  a  decree  that  the  money  s 
be  invested  in  the  funds  till  the  event  should  ba 
Jane  Wood  married  with  conseut,  but  not  intc 
favoured  families ;  Randal  filed  a  bill  for  the  residi 
forlHted  to  him ;  but  the  Lord  Chancellor  said, 
they  married  nothing  could  vest,  for  marriage  w 
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condition  precedent,  then  could  any  thing  vest  till  the  1823. 
whcrfe  contingency  became  impossible  ?  That  suspends 
it  during  their  lives.  You  suppose  if  they  once  married,  a^^Amz 
they  had  lost  all  chance  of  marrying  a  Bixdngton  or 
Gosling;  if  he  had  said  so  it  woi)ld  have  been  very  well. 
Suppose  the  girls  had  married  against  consent,  one  of 
the  husbands  had  died,  and  she  had  married  into  one  of 
the  favoured  families,  and  had  a  son,  and  that  son  was 
here  claiming  the  estate,  the  Court  would  not  incline  to 
refuse  him."  The  bill  was  dismissed.  Now  that  case  is 
expressly  in  point.  It  is  said  that  Hrwry  takes  the  estate 
the  instant  the  girls  marry  a  person  not  of  the  favoured 
class.  It  is  clear  that  no  estate  could  vest  in  Drwy 
until  they  both  married.  Did  it  then  ever  vest  ?  Sup- 
pose one  of  the  daughters  married  a  person  of  the 
favoured  class,  and  he  refused  to  take  the  nameof  ZrOt»^, 
the  estate  would  not,  on  the  marriage,  vest  in  him; 
but  he  might  take  the  name  at  any  time  during  his  life^ 
and  the  estate  would  vest  in  him  when  he  took  the 
name.  There  is  no  reason,  therefore,  why  the  other 
part  of  the  condition  may  not  be  performed  at  any  time, 
during  the  life  of  the  daughters.  Secondly,  this  gift  to 
Afr*  Drury  is  void,  because  it  has  a  tendency  to  a  per- 
petuity; for  it  will  not  necessarily  vest  within  21  years 
after  a  life  in  being  at  the  death  of  the  testator.  The 
gift  is  to  a  person  not  necessarily  in  esse;  for  the 
daughter  may,  40  years  after  the  death  of  the  testator, 
marry  a  youth  only  18  years  of  age,  and  who,  conse- 
quently, was  not  in  esse  at  the  time  of  the  testator's 
death.  The  gift  is  not  to  the  daughters  but  to  the  per- 
sons whom  they  may  marry,  with  a  limitation  over  to 
W.  Drurt/f  on  failure  of  effect  of  the  former  gift.    Proc-- 
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ISM.  tar  T.  Tke  Bishop  of  Baih  and  TVeUs.{a)  Gee 
^^  fcy  (6),  Leake  v.  Robinson  (c),  are  authorities  n[ 
^aitut  poinU  This  is  a  gift  upon  a  contingency,  and  i 
have  been  suspended  beyond  a  life  in  being,  or  S 
and  was,  therefore,  void.  The  gift  to  the  bysh 
open  to  this  objection.  It  follow^s,  that  the  altei 
substituted  gift  to  Mr.  Drwy  must  be  liable  to  tl 
otgection. 

The  following  certificate  was  afterwards  sent: 
This  case  has  been  argued  before  us ;  and  we 
c^nion,  that  the  plaintiff  is  now  seised  of  an  indeC 
estate  in  fee  simple,  in  the  undivided  moiety  of  thi 
in  question* 

C  Abbot 
J.  Bayle\ 
W.  D.  Bi 


(a)  2  //.  BL  55i.         (b)  1  Cor  Bqu  324.  (c)  S 


The  King  against  Harris. 

An informttion  INFORMATION  by  the  Attorney-General  i 

for  perjury,  a 

ftutedthatde.  the  defendant  for  wilful  and  corrupt  perjury, 

a  committee  of  first  count  stuted,  that  heretofore,  and  before  tb< 

the  House  of 

CommoDSt  being  duly  sworn,  deliberately  and  knowingly,  and  of  fait  own  act  and 
did  say,  swear,  and  give  in  evidence,  &c.  It  then  set  out  the  evidence  so  givei 
count  then  averred  that  the  defendant,  at  the  bar  of  the  House  of  Lords,  bd 
sworn,  deliberately  and  knowingly,  and  of  his  own  act  and  consent,  did  say,  sw 
give  in  evidence,  Ac.  It  then  set  out  his  evidence,  whichx  was  directly  contrary 
given  before  the  House  of  Commons,  and  concluded  (after  averments  as  to  the 
of  the  persons  and  places  referred  to  in  tlie  evidence  on  both  occasions) ;  and  so  U 
aforesaid  do  say  that  the  said  E»  H.  did  commit  wilful  and  corrupt  perjury :  I 
motion  in  arrest  of  Judgment,  that  thit  count  was  bad. 
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mitting  the  offence  after  mentioned^  to  wit,  at  a  session       1822. 
of  parliament  holden  on,  &c*  at  Wesiminsicr^   in  the       7~r 

^  '  The  KiKc 

county  of  Jkf.9  to  wit,  at  the  parish  of  Saint  Margaret^       agaimi 
within  the  liberty  of  Westminster^  in  the  county  of  ilf.,  a 
certain  bill,  intitleJ,  ^^  An  act,"  &c.  was  pending  before 
the  Lords  Spiritual  and  Temporal,  which  said  bill  re- 
cited, that  there  was  the  most  notorious  bril)ery  and  cor- 
ruption at  the  then  last  election  for  the  borough  of  Bam" 
staple^  in  the  county  of  D.,  and  that  such  bribery  and 
corruption  was  likely  to  continue  and  be  practised  in 
the  said  borough  in  future,  unless  some  means  were 
taken  to  prevent  the  same;  and  by  which  bill  certain 
matters  land  things  were  proposed  to  be  enacted,  touch- 
ing the  election,  to  be  thereafter  had  for  burgesses  to 
serve  in  parliament  for  the  said  borough :  and  that  such 
proceedings  were  had  upon  the  said  bill  in  the  said 
parliament  before  the  said  Lords  Spiritual  and  Tem- 
poral, that  afterwards,  and  during  the  said  session  of 
parliament,  and  before  thp  committing,  &c.  to  wit,  on, 
&c.  at,  &c«    It  was  ordered  by  the  said  Lords  Spiritual 
and  Temporal,    amongst  other   things,    that  counad 
should  be  at  liberty  to  examine  witnesses  in  support  of 
the  said  bill.     The  count  then  stated,  that  the  defend- 
ant, late  of,  &c.  afterwards,  to  wit,  on,  &c.,  at,  &c.,  did 
appear  before  the  Lords  Spiritual  and  Temporal,  that 
is  to  say,   at  the  bar  of  the  said  Lords  Spiritual  and 
Temporal,  as  a  witness  in  support  of  the  said  bill,  and 
that  he  was  then  and  there  sworn,  &c.  before  the  said 
Lords,  &c.,  the  said  Lordi^,  &c.  having  sufficient  and 
competent  power,  &c.     And  that  upon  the  hearing  the 
evidence  before  the  said  Lords,  &c  in  support  of  the 
.  said  bill,  certain  questions  then  and  there  arose  and  be- 
came and  were  material^  that  is  to  say,  &c     The  count 

then 
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then  set  oat  the  questioiu^  and  the  dflfiendaaft  en 

before  the  House  of  Lordip  and  oondnded  by  msj 

the  perjury  as  to  each  particolar  in  die  usual 

The  second  and  third  counts  were  •fmiUr  iaftm  1 

first,  differing  only  in  the  assignioents  of  the  pa 

The  fourth  count  stated,  that  heretofiwe^  to  wity  en 

in  the  Lower  House  of  parliam^it  of  the  said  late  i 

then  held  at  WestminsteTf  to  wit^  at  the  pariah  ci, 

E.  H.  Esq.,  ccHnmonly  called  Lord   Viscoont  t 

J.  M.  Esq.  &C.,  then  being  members  of  the  Ia 

House  of  parliament,  were  in  due  manner,  accaniiai 

the  form  of  the  statutes  in  such  case  made  and  f 

Tided,  chosen,  nominated,  and  sworn  to  be  a  sc 

committee  to  try  and  determine  the  merits  of  an  e 

tion  of  two  burgesses  to  serve  in  the  said  pariiaiw 

&&,  as  burgesses  for  the  borough  of  J3.,  in  the  com 

of2>.,  as  of  the  return  of,  &c»  as  burgesses,  &&    I 

that  the  persons  so  chosen,  &a,  afterwards,  to  wit, 

&c,  at  a  certain  place  adjacent  to  the  House  of  Cc 

mons,  to  wit,  at,  &c«,  did  in  due  manner  meet  to 

and  determine  the  merits,  &c.     And  that  the  deftnd 

afterwards,  to  wit,  on,  &c.  at,  &c  did  q)peara8  a  i 

ness,  touching  the  merits,  &c.  before  the  said  pers< 

so  chosen,  &c.     The  count  then  stated  his  being  d 

sworn,  and  that  he,  being  so  sworn,  **  deliberaieb/  t 

kncmnglyi  and  of  his  awn  act  and  cament^  did  say,  awi 

and  give  in  evidence,  ftc**  It  then,  after  setting  ont 

evidence  before  the  committee  of  the  House  of  Co 

mons,  proceeded  to  state,  that  heretofore,  and  befi 

the  committing,  &c.,  to  wit,  at  a  session  of  parliame 

holden  on,  &c.,  a  certain  bill,  intitled,  &;c.  was  pendi 

before  the  Lords  Spiritual  and  Temporal,  Sec ;  and  tbc 

after,  stadnia^  as  in  the  first  county .  that ,  the  .definda 
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borough  of  B^  and  the  election,  and  the  different  per-  1 822. 
sons  named  in  the  defendant's  evidence  before  the  itJTkixc 
House  of  Commons,  and  the  borough  of  £.,  &c.  named  ^^"J^*^ 
in  his  evidence  before  the  House  of  Lords,  were  the 
same  borongh  of  £.,  &C.,  and  not  other  and  difierrat. 
And  thtti  concluded :  <^  And  so  the  said  Attorney- 
Gaieral  says,  that  the  said  Edooard  Harris^  to  wit,  at, 
&c.  in  manner  and  form  aforesaid,  did  commit  wiUuI 
and  corrupt  peijury  to  the  great  displeasure,  &C.'' 
The  fifth  count  varied  from  the  fourth  only  in  the  state* 
ments  of  the  evidence,  which  were  different  The  sixth 
and  seventh  counts  were  similar  to  the  fourth  and  fifth, 
but  added,  that  the  questions  in  answer  to  which  the 
respective  evidence  of  the  defendant  before  the  Houses 
of  Lords  and  Commons  was  given,  were  material  ques- 
tions. Plea,  not  guilty.  At  the  trial,  at  the  Westminsier 
sittings  after  last  Michaelmas  term,  before  MboU  C.  J., 
the  jury  acquitted  the  defendant  upon  the  first  three,' 
and  found  him  guilty  upon  the  last  four  counts  of  the- 
information.  A  rule  nisi  was  obtained  in  last  HUanf 
term  for  arresting  the  judgment,  on  the  ground  that 
these  counts  were  insufficient  (a) 

The 

(a)  Tb«  oate  of  Re*  ▼.  KmU^  which  wis  pfcciaely  auniUr  to  the  present, 
and  growing  out  of  the  same  transaction,  and  in  which  the  indictmeiit 
was  in  the  same  form,  waa  tried  on  the  same  day ;  and  the  jury  convicted 
the  defendant  on  those  counts  which  charged  the  peiguiy  sptdfically  to 
have  been  in  the  examination  before  the  House  of  Lords.  No  eMemoe  waa 
given,  except  sfanply  the  proof  of  the  contradictory  oaths  of  the  defimdnnt  on 
the  two  occasboa.  In  that  caea  Z^  F>  Jomn  moved  for  n  rule  to  shew 
cause  why  tiiere  should  not  be  a  new  trtalf  on  the  ground  that  in  perjury 
two  witnesses  were  necessary,  whereas  in  that  case  only  one  witneas  waa 
adduced  to  prove  the  corpus  delicti,  namdy,  the  witness  who  depoiad  to 
the  contradiclory  evidence  given  by  the  defendant  before  the  fonwnittae 
of  the  House  of  Commons :  and  he  contended,  that  if  this  evidenct 
vrero'  oC  itarif  anwicienfi  die  oMBfffBt  inlwided  to  b#  ptovidad  igtiMt  Vf 
the  rale  raqoiiing  two  witaeMaa  wvold  ba  lamadJitaly  let  fas  for  one 
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adopted.  In  Bex  v.  TAorc^ood  {a)^  it  was  held  in  the  lBfi8« 
ComnMui  Flea%  that  where  a  man  confessed  aa  aSldavH 
made  by  him  to  be  fiedse,  that  Court  mighty  under 
5  Eliz.  c*9.  Sn  9.J  order  him  to  be  pilloried  for  feryfrf 
committed  in  the  &ee  of  the  Court  Yet  there^  aa 
here,  it  would  be  impossible  to  say  on  which  of  th^ 
two  occasions  the  perjury  was  committed.  There  are 
precedents  of  indictments  in  this  form,  one  of  which 
is  to  be  found  in  a  note-book  of  Chambre  J.  Afld 
Yates  J.  convicted  a  person  at  the  Lancaster  fssiaeSf 
1764,  on  an  indictment  in  this  form,  supported  by  simi- 
lar evidence  as  in  this  case,  which  conviction  was  after- 
wards approved  by  Lord  Manffield  C.  J«  and  Wil'mot 
and  Astooy  Js.,  to  whom  he  mentioned  the  caser  And 
there  was  another  case  at  the  York  assizei^  whei:e  a  similar 
verdict  was  given,  on  an  indictment  containing  a  charga 
hke  the  present,  where  the  only  evidence  was  the  twe^ 
contradictory  depositions.  As  to  the  argument,  that  H 
defendant,  if,  after  an  acquittal  on  such  a  count  as  thisf 
he  should  be  subsequently  indicted  in  the  usual  fiHW  fof 
pojury  committed  before  the  House  of  Lord%  cooU 
not  plead  auterfoits  ac(^t,  it  is  perhaps  sufficient  to  say 
that  it  cannot  apply  to  this  individual  case ;  for  here  be 
might  so  plead.  But  even  if  these  counts  olgected  to 
were  the  only  counts  in  the  information,  the  Court  would 
probably  consider  the  crown  as  having,-  in  that  casei* 
elected  to  proceed  in  this  way,  and  would,  therelbffe^ 
prevent  them  from  tdung  further  proceedings  ik  the 
same  matter.  As  to  the  omission  of  the  words  <*  wS» 
fully  and  corruptly,"  that  was  necessary,  becaaafr 
one  of  the  depositions  being  tme^  both  could  not'  be 
wiliully  and  corruptly  made.    It  is»  however,^  dio^ged^ 

{ay  a  Mad.  tt^. 

»P2  that 
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i8S2.  that  the  defendant  deliberately,  knowingly,  and  of  1 
own  act  and  consent,  did  swear,  &c  and  that  is  sufficiei 
In  the  fourth  and  fifth  counts  it  is  not  averred  that  ti 
defendant's  evidence  related  to  material  questions.  Th 
averment  is  not  necessary;  for  it  is  quite  sufficient  if  ( 
the  &ce  of  the  indictment  the  questions  appear  to  I 
material.  And  this  averment  is  always  omitted  in  tl 
entries  in  Tremayne.  Besides,  the  sixth  anpl  seven 
counts  do  contain  the  averment ;  so  that  it  is  not  k 
portant  to  discuss  that  question. 

Adolphus  and  D.  F.  Jonesy  contra.  It  may  be  admit 
ted,  that  if  the  indictment  had  charged  the  peijury  Xi 
have  been  committed  before  the  House  of  Lords,  th 
contradictory  evidence  previously  given  before  th 
House  of  Commons  might  have  been  sufficient  aloni 
for  the  jury  to  have  convicted  the  defendant  of  peijurj 
But  then  they  would  have  found  distinctly  on  whici 
occasion  the  defendant  had^worn  falsely.  This  questioi 
is,  however,  very  different.  This  is  not  a  questioi 
upon  the  sufficiency  of  evidence,  but  upon  the  insuffi 
dency  of  the  shape  and  form  of  the  accusation.  Tb 
cases  which  have  been  mentioned  are  not  authorities  U 
govern  the  present;  there  the  indictments  appear  U 
have  contained  counts  framed  in  the  ordinary  way,  a 
well  as  a  count  in  this  form,  and  there  was  a  g&xen 
verdict ;  and  no  such  objection  as  the  present  could  b 
available,  if  there  was  any  one  sufficient  count.  Beside 
none  of  those  cases  appear  to  have  undergone  mud 
discussion  at  the  bar,  or  any  consideration  in  fVai 
mnster  Hall.  With  respect  to  the  present  experimenl 
it  is  in  truth  a  charge  in  the  alternative,  imputing,  tha 
either  on  the  one  occasion  or  the  other,  the  defendan 

committe 
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committed  perjury.     Now,  according  to  all  the  rules  of       18S2. 
criminal  pleading,  every  indictment  must  contain  a  pre-  . 

cise  charge  of  a  specific  fact,  allied  to  be  a  crime  jjgam# 
committed  on  a  particular  day  and  at  a  particular  place. 
Here  no  particular  time  or  place  is  alleged, .  as  to  the 
crime  intended  to  be  insisted  upon ;  two  oaths  are  stated, 
of  which  it  is  said  one  must  be  false;  it  may  be  equally 
said  that  one  must  be  true;  but  which  was  false  and 
which  true,  the  indictment  does  not  state.  Suppose 
an  acquittal  on  such  an  indictment,  and  a  defend- 
ant to  be  afterwards  indicted  in  the  ordinary  form 
for  perjury  before  the  House  of  Lords,  he  could  not 
plead  auterfoits  acquit,  because  it  is  not  certain  whether 
this  indictment  charges  him  with  perjury  there;  he 
might  then  be  indicted  for  perjury  before  the  House  of 
Commons,  and  he  could  not  plead  auterfoits  acquit,  for 
a  similar  reason ;  and  so,  for  one  offence,  he  might  be 
tried  three  times.  Suppose,  again,  that  the  two  oaths 
are  in  different  counties:  in  which  is  he  to  be  tried? 
Suppose,  also,  a  pardon  of  all  offences  up  to  a  particular 
day.  These  are  difficulties  which  shew,  that,  as  this 
count  is  contrary  to  the  principles  of  criminal  plead- 
ing, so  is  it  also  contrary  to  justice.  In  Com.  Dig. 
Indictment,  G.  3.,  it  is  laid  down,  that  it  is  bad  if 
the  day  be  uncertain,  as  if  the  offence  be  laid  in  Fetto 
St.  Petri,  and  there  be  two  feasts  of  St.  Peter.  And  in 
the  same  book  and  title,  G.  8.,  many  instances  are  giren 
of  indictments  for  murder  and  felony,  which  were  held 
bad  for  their  uncertainty,  and  for  their  being  laid,  as 
here,  in  the  alternative,  {a)  The  present  form  is  alsp 
contrary  to  all  the  precedents  of  indictments  in  ordinary 
use ;  and  the  incongruity  is  here  manifest,  for  the  persons 

(a)  See  also  2  HaU's  P.  C  178, 179. 
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And  now,  on  this  day,  the  judgment  of  the  Court  was        18M» 
delivered  by  . 


Abbott  C.  J..  This  case  came  before  the  Court  bh  a 
motion  in  arrest  *of  judgment,  the  defendant  having 
been  convicted  on  some  of  the  counts  of  ati  information 
exhibited  against  him  by  the  Attorney-General*  One 
of  these  counts  charges  in  substance,  that  a  select  com* 
mittee  of  the  House  of  Commons  met  to  determine  the 
merits  of  a  petition,  complaining  of  an  undue  election 
and  return  of  two  members  of  parliament  for  the 
borough  of  BamsUiple ;  that  the  defendant  was  sworn 
and  examined  as  a  witness  before  the  committee  at  the 
parish  oi  SU  Margaret^  JVesiminsier^  on  the  1st  ofMarch^ 
69  G»  3.,  and  then  and  there  deliberately  and  knowingly^ 
imd  of  his  own  act  and  consent,  deposed  that  he  was  a 
voter  of  the  borough ;  that  one  Wilkinson  took  a  patt 
for  Sir  M.  Z.,  one  of  the  candidates,  that  the  friends  of 
Sir  M.  L.  were  entertained  with  eating  and  drinking  at 
U^ilkinson^s ;  that  he,  the  defendant,  voted  for  Sir  3f.  L, ; 
that  Wilkinson  asked  him  fpr  his  vote,  and  told  him  he 
should  have  5/.,  with  a  proviso  that  he  would  give  his 
word  then  to  vote  for  Sir  M.  L, ;  that  he  did  vote 
for  Sir  M.  £^,  and  also  for  another  of  the  candidates. 
Sir  Henry  Thompson ;  that  he  voted  for  Sir  Af.  L.  on 
account  of  the  promise  of  5Z.,  that  he  should  not  have 
voted  for  Sir  M.  L.  without  money,  and  that  he  should 
have  given  a  plumper  to  Sir  H^Thompson^  if  he  had  not 
had  the  money  offered  to  him.  The  count  then  further 
charges,  that  at  a  session  of  parliament,  a  bill  entitled 
*<  An  act  for  preventing  bribery  and  corruption  in  the 
election  of  members  to  serve  in  parliament,"  was  pending 
before  the  House  of  Lords,  reciting  that  bribery  and 
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wilful  and  corrupt  peijury  is  drawn  from  the  prerioos        1823r 
allegations,  that  he  swore  cm  each  occasion  knowingly      .^  ^^ 
and  deliberately,  and  of  his  own  act  and  consent,  and      Jf^^ 
from  the  manifest  contradiction  in  the  matters  sworn* 
The  question  therefore    is,   whether    peijury   can  be 
legally   charged  and  assigned  by  shewing  such  con- 
tradictory depositions,  with  an  averment  that  each  of 
them  was  made  knowingly  and  deliberately,  but  without 
averring  or  shewing  in  which  of  the  two  depositions  the 
fUsehood  consisted.     And  we  are  of  opimoii  that  it 
cannot. 

The  first  objection  that  occurs  on  the  perusal  of  this 
information  is  the  novdty  of  its  form.  One  or  two 
instances  (a)  of  a  similar  form  were  mentioned  at  the 

bar, 


(a)  The  foUowing  precedent  wm  read  dmiag  the  oigument  ftom  Mr. 
Justice  Cbambre*s  Precedeni  Book* 

Lancashire,  to  wit  The  jurors  for  our  lord  the  kiog,  upon  their  oath, 
present  that  heretofore,  to  wit,  on  the  17th  day  of  January y  1774,  at 
Manchester,  in  the  county  aforesaid,  one  copper  dkh  of  the  vahie  of  3s., 
ten  pewter  plates  of  the  value  of  6;.,  &c.  &c.  of  the  goods  and  chattels  of 
one  Robert  Stevenson,  in  the  shop  of  the  said  JL  S.,  then  and  there  being 
found,  were  feloniously  stolen,  taken,  and  carried  away;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  present,  that  afterwards,  to  wit, 
on  the  25th  January  aforesaid,  in  the  year  aforesaid,  James  Dane,  of  Jlfan- 
chester  aforesaid,  cobler,  came  before  T.  S»  Bayley,  Esq. ,  then  and  still  being 
one  of  the  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  in 
the  county  aforesaid,  and  also  to  hear  and  detennine  divers  felonies, 
trespasses,  and  other  misdemeanors  committed  within  the  same  county, 
and  was  then  and  there  sworn,  and  took  hit  corporal  oath  upon  the  holy 
gospels  of  God  before  the  said  T*  B^  B,,  the  justice  afbrpsai^  iie,  Ike 
said  T*  B,  B,  then  and  there  having  sufficient  power  and  authority  tp 
administer  the  said  oath  to  the  said  J.  D.  in  that  behalf,  and  then  and 
there,  upon  his  oath  aforesaid,  before  the  said  T.  B.  B^  detiberatety  ttni' 
knoTjnnglyf  did  say,  swear,  and  give  information  in  writing,  that  on  Mon- 
day night  the  1 7th  day  of  January  then  instant,  he,  the  said  J.  D»  saw 

James  Taylor  of  ,  and  E»  Hunt  of  the  same  place,  shoemaker,  go 

into  thashop  of  BnSMM^  afemaid,  briiier,  in  HangUsg^ilck  tttM, 

aforesaid, 
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GMioii5  and  as  instances  of  contradictory  swearing  have        1 862. 
ocourrdd  at  all  times,  and   as  this  form  of  proceeding 
affords  the  greatest  facility  of  proof  to  a  prosecutor,  the       agamtt 

want 


fqrtlier  pi^oof  to  faibafy  Umt  testimony  on  which  the  indictment  assgne 
the  perjury,     For  it  is  said^  that  on  which  soerer  of  his  contmdictory 
oaths  the  peijury  be  assigned,  that  oath  must  be  taken  to  be  true,  unless 
disproved  by  |wo  oilier  Witnetses.     On  the  other  hand,  aome  have  diotight 
th«t  if  the  indictment  states  the  two  contradictory  oaths,  and  then  ^op- 
cludes,  that  **  so  the  defendant  committed  wilful  and  corrupt  perjury," 
without  any  averment  to  falsify  the  facts  sworn  hi  cither  of  the  oaths,  it  Is 
qni^citpt  to  wvrant  a  ooqfiolioii  i  pefhspa  «q  indioCxncnt  in  t)i4t  fonn 
migh^  be  su^cient ;  bi)t  even  upon  the  common  indictment  assigning  the 
peijury  upon  one  of  the  oaths  only,  and  averring  the  falsity  of  the  facts 
thcv?  Mvorn,  (tn  the  tisual  Ibmi,)  It  seems  that  the  defendant  may  Justly 
h»  ^(wivi(t^  wit)ioi|^  apy  ot^  furoof  of  the  p^qury,  than  prodnBJug  and 
proving  the  other  deposition  which  the  defendant  had  made  in  contra- 
diction to  that  On  which  the  peijury  is  assigned ;  for  its  being  the  defend- 
ant's own  dapbilliMi,  he  cannot  bo  adinilted  to  say  that  dc|Mititk>ii  wai 
ialscy  for  nemo  allegans  turpitudinem  suam  est  audiendus,  and  if  that  be 
true,  the  other  on  which  the  peijury  is   assigned  must  of  course  be 
fmlae.     Hie  reason  why  in  other  cases,  the  peijury  must  be  proved  by 
winiMies  that  outweigh  the  teaCiinpny  of  tho  dafendant  is»  becsanse^  wliere 
.   there  is  only  oath  against  oath,  it  stands  in  suspense  on  which  side  the 
truth  lies.      But  when  the  same  person  has,  by  opposite  oaths,  asserted 
and  denied  tlie  same  fact,  the  one  seems  suffleient  to  disprove  the  ether, 
and  with  respect  to  the  defendant  (who  cannot  contradict  what  he  hinaelf 
has  sworn),  is  a  clear  and  decisive  proof,  and  will  warrant  the  jury  in 
convicting  him  on  either,  for  whichsoever  of  them  is  given  in  evidence  to 
dispiave  the  other,  it  ean  hardly  be  in  the  defendant's  month  to  deny  the 
truth  of  that  evidence  as  it  came  from  \iuDfiel£,      Upon  this  principle 
Taies  J.  convicted   a  man  at  Lancaster  Summer  assises,    1764.       He 
had  first  made  hb  information  on  oath  before  a  justice  of  the  peace,  that 
three  women  were  concerned  at  a  riot  at  his  mill,  (which  was  dismantled 
by  a  mob,  on  account  of  the  price  of  com ;)  and  afterwards  at  the  sessions, 
when*the  rioters  were  indicted,  he  was  examined  concerning  those  woooeny 
9nd  (hjvving  been  tampered  with  in  their  fiivour,)  ht  thcA  swOeo  that  they 
were  not  in  the  riot     There  was  no  evidence  on  the  trial  of  the  defend* 
ant  for  this  peijury  to  prove  that  the  women  were  in  the  riot,  (which  was 
the  perjury  as&igned,)  but  the  defendant's  own  original  infi»rmation  on 
oath  being  produced  and  read,  whereby  he  had  sworn  they  were  ui  the 

riot, 
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1822.       want  of  precedents  of  this  kind  cannot  be  aooom 
"""       but  by  supposing  that  an  indictment  in  this  i 

Tie  Kiwa 

agamst       not  been  generally  considered  to  be  good. 

The  next  and  most  material  objection  is,  the  i 
which  a  defendant  may  be  exposed.  For  we 
impossible  to  say  consistently  with  any  known 
law,  that  a  person  acquitted  or  convicted  on  ai 
ment  in  this  form,  could  plead  such  acqnittal 
viction  as  a  bar  to  an  indictment,  charging  pei 
the  usual  way  on  either  of  the  depositions.  The 
to  such  a  plea  would  be^  ^'you  have  never  been  ti 
the  charge  now  preferred  against  you,"  and  su 
answer  would  undoubtedly  be  true^  in  fact,  and  w< 
good  in  law.  So  that  a  defendant  might  be  twi 
in  peril  of  the  punishment  of  perjury,  and  perhaps 
convicted  and  punished  on  the  same  subjecc-nu 
an  indictment  like  the  present  could  be  sustained. 

It  is  not  necessary  to  say  whether  an  indie 
charging  contradictory  depositions,  together  with 
charges  and  averments  not  found  in  the  present 
mation,  would  be  good  as  an  indictment  for  a  i 
mcanor.  The  difficulty  of  shewing  on  which  c 
occasions  a  party  swore  falsely,  may  perhaps  en 
person  to  escape  punishment,  whose  conduct  lik< 
of  the  present  defendxmt  may  plainly  appear  to  be 
highest  degree  reprehensible.  But  we  think  it  bette 
such  a  person  should  escape  than  that  an  indie 


riot,  the  judge  thought  it  sufficient  to  convict  him.      lie  iK'as  acco 
found  guilty,  and  transported. 

And  aAerwards  Lord  Mansfield  C.  J.,  and  ffllmat,  and  yfstan 
whom    Yaies  J.   stated  tlie  reasons  of  his  judgment,    concurred 
opinion. 

si 
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should  be  held  good,  which  is  liable  to  the  material  ob«        1822. 

jection  of  putting  a  person  twice  in  peril  of  the  pains  of 

perjury  on  the  same  subject-matter,  and  we  know  of  no        agahut 

Habku. 

election  to  adopt  this  or  that  mode  that  can  be  binding 
on  the  crown  as  was  suggested  in  the  argument  at  the  bar 
in  suppoit  of  this  information.  The  rule  to  arrest  the 
judgment  must  therefore  be  made  absolute,  and  the  like 
rule  in  the  other  case  of  The  King  v.  Edwards.  * 

Rule  absolute. 
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a  barge  for  Pococh^  and  the  latter  had  paid  the  whole        1628. 
value  in  advance,   and  his  name  was  actually  painted        ■ 
on  the  stern  of  the  vessel  after  the  completion  of  the        o^amjr 
work ;  but  before  delivery,  and  before  any  commission 
of  bankrupt  had   issued  against    the    barge-builder^ 
the  barge   was  seized  in  execution  for  a  debt  of  the 
bankrupt.     It  was  held,  that  no  property  in  the  barge 
passed  to  PococJc  until  its  completion  and  delivery^  and 
consequently  that    the   assignees  were  entitled  to    re- 
cover the  value.     Plere,  the  bankrupt  was  only  under 
a  contract   to   deliver    the    ship,    and    although    the 
stipulated  time  for  building  had  actually  elapsed,   yet 
the    vessel    was    not    completed   and    launched    until 
after  the  act  of  bankruptcy.      The  certificate  under 
26  G.  3,  c,  60.  5.  12.  clearly  is  not  to  be  given  till  the 
ship   is  completed,  and  until  that  time,  therefore,  no 
property  passes  to  the  vendee.  Groves  v.  Btick  (a).  Towers 
y.  Osborne^  (i)     But  at  all  events,  the  case  falls  within 
the  statute  of  James,  for  the  ship  was  in  the  hands  of 
the  bankrupt  as  the  reputed  owner,  Hay  v.  FairbavTi  (c), 
JRobhiso?i  v.  McDonnell,  {d) . 

Holiy  contra.  There  are  two  questions  in  this  case ;. 
first,  whether  the  property  in  the  ship,  rudder,  and 
cordage,  ever  passed  to  the  defendant;  and,  secondly, 
assuming  that  it  did,  whether  it  continued  in  the  pos- 
session of  the  bankrupt  at  the  time  of  the  act  of  bank- 
ruptcy, as  the  reputed  owner,  with  the  consent  of  the 
true  owner,  within  the  statute  oi  James.  Here  the  pro* 
perty  passed  to  the  defendant  mider  the  contract,  for 
there  was  a  delivery  to  him  before  the  3Qth  June.     The 

(a)  3  3/.  ^  S.  178.  (c)  2  B.  ^  A,  195. 

(&)  1  Sir.  50G.  (4)  2B,iA.l^^ 

vessel 
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launched*  The  payments  were  to  be  mad^  by  bills  at  1B29. 
two^  four,  six,  and  eight  months.  The  first  and  second 
instalments  were  duly  paid.  In  March^  1819,  the  de* 
frndant  appointed  a  master,  who^  from  that  time,  super- 
iptended  the  building.  In  JiLu^  1819,  the  defendant 
advertise  the  ship  for  charter,  and  on  the  16th  of  Jicn^ 
chartered  her,  with  PaUm^^  privity,  for  a  voyage  from 
Newcastle  to  Nea^oundland.  Befi^re  the  26th  of  June  the 
ship  was  measured  and  surveyed,  with  PaUni%  jprivity, 
to.  the  intent  that  the  defendant  might  get  her  rqrii- 
tered  in  his  name.  On  the  I9th  June  the  master  entered 
into  the  usual  bond  for  delivering  up  the  register;  on 
the  25th  Paion  signed  the  usual  certificate  of  hor  build, 
&C.,  and  on  the  26th  the  ship  was  registered  in  the 
defendant's  nama  On  that  day  the  defendant  paid 
Paton  the  third  instalm^t.  Pator/%  certificate  de- 
scribed the  ship  as  launched,  but  that  was  not  the  case^ 
and  Paton*%  people  continued  working  upon  her,  and 
using  his  timber  and  materials  till  the  Sd  oijubf.  One 
of  the  master's  apprentices  was  employed  on  boated  by 
his  directions  from  the  early  part  oi  June^  and  on  the 
30th  the  master  ordered  him  to  sleep  on  board;  but  on 
that  same  day  PaUm  committed  an  act  of  bankruptcy, 
upon  which  a  commission  afterwards  issued.  On  the 
2d  otjufy  the  defendant  and  a  crew  he  had  hired  took 
possession  of  the  ship,  and  his  servants,  by  his  direc- 
tion, took  from  PaUm^s  yard  and  warehouse  a  rudder  and 
cordage,  which  Paion  had  bought  for  the  ship.  On  the 
4th  of  Jidy  the  ship  was  launched.  The  fourth  inslaL- 
ment  was  never  paid.  The  ship  was  incomplete  when 
the  act  of  bankruptcy  was  committed,  and  the  expence 
of  launching  her  was  borne  by  the  defendant.  Upon 
these  fects,  the  questions  proposed  to  the  consideration 
of  the  Court  were,  whether  thie  plaintiflb  were  entitled 
Vol.  V.  S  Q  to 
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in   the  defendant.     The  defendant  had,  at  that   time,        1822. 
paid  half  what   the   ship,    when   complete,  would   be  '     " 

•  ■  Woods 

worth.  Paton  could  not  be  injured  by  having  the  ge-  asamu 
oeral  property  in  the  ship  considered  as  vested  in  the 
defendant,  because  he  would  still  have  alien  upon  thepo9* 
$^8ion  ibr  the  residue  of  the  price;  and  we  think  the 
legal  e£Pect  of  signing  the  certificate  for  the  purpose  of 
having  the  ship  registered  was,  from  the  time  the  re- 
gistry was  complete,  to  vest  the  general  property  in  the 
defendant.  In  order  to  register  the  ship  in  the  defend- 
.ant's  name,  an  oath  would  be  requisite  that  the  defend- 
ant was  the  owner,  and  when  Paton  concurred  in  what 
he  knew  was  to  lead  to  that  oath,  must  he  not  be  taken 
to  have  consented  that  the  ownership  should  really  be 
as  that  oath  described  it  to  be  ?  The  case  of  Muck-^ 
lam  v«  Mangles^  1  Taunt. 3\S.  seems  to  us  to  be  clearly 
distinguishable  from  the  present,  because  the  bargain 
there  for  building  the  barge  does  not  appear  to  have 
stipulated  for  the  advances  which  were  made,  and  tho6C 
advances  do  not  appear  to  have  been  ri^ulated  by  the 
progress  of  the  work.  Mr.  Justice  HeaiVs  opinion 
appears  to  have  been  founded  on  the  notion  tliat  the 
builder  was  not  tied  down  to  deliver  that  specij^c  bar^, 
but  would  have  been  at  full  liberty  to  have  su^titut^ 
any  other  he  was  building,  and  the  builder  had  done  no 
act  expressing  an  unequivocal  consent  that  the  g^eral 
property  should  be  considered  vestet^  in  the  purchaser. 
The  painting  of  the  name  upon  the  stem,  the  only  act 
there,  pledged  the  builder  to  nothing ;  it  expressed  an 
intention  that  the  barge  should  be  Pocock's,  but  it  did 
no  more.  He  might  change  that  intention  and  obli- 
terate the  name.  But  the  signing  of  the  certificate, 
heret  to  the  intent  that  the  defendant  might  obtain  a 
registry  in  his  own  name,  was  a  consent  that  what  was 

3  Q  2  necessary 


RlbKELL. 


948  CASES  IN  TRINITY  TERM 

1 822.  necessary  to  enable  the  defendant  to  obtain  sue 
— —  try  should,  as  between  them,  be  considered  i 
ngainii  plete,  &nd  that,  as  the  defendant  would  have  t 
that  he  was  sole  owner  of  the  ship,  the  ownersliij 
be  considered  his.  We  are,  therefore^  of  opini 
the  assignees,  who  claim  under  Paton^  are  bound 
with  him ;  and,  as  this  is  not  a  case  within  tb< 
ofjamesj  the  plaintiffs  are  not  entitled  to  rec< 
general  value  of  the  ship.  And  as  to  the  rud( 
cordage,  as  they  were  bought  by  Paton  speci/ic 
this  ship,  though  they  were  not  actualiy  attaches 
at  the  time  his  act  of  bankruptcy  was  committee 
seem  to  us  to  stand  upon  the  same  footing  with  tl 
and  that,  if  the  defendant  was  entitled  to  take  tl 
he  was  also  entitled  to  take  the  rudder  and  core 
parts  thereof.  Upon  the  last  question,  however, 
of  opinion  against  the  defendant.  Though  the 
ownership  was  vested  in  the  defendant,  the  pa 
remained  with  Paton ;  and  as  the  bills  for  the  th 
fourth  instalments  were  to  be  given  at  the  launc 
the  ship  (when  launched),  Paton^  had  he  compk 
ship,  would  have  had  a  lien  upon  it  till  those  bil 
given  ;  and  as  the  defendant  thought  fit  to  take  t 
before  it  was  complete,  after  having  given  bills 
first  three  instalments  only,  we  think  he  ought  i 
given  a  bill  for  so  much  of  the  fourth  instalment 
cording  to  the  value  of  what  remained  to  be 
Paton  was  entitled  to  receive ;  and  that,  unless  w 
mained  to  be  done  would  be  equal  to  the  whole 
fourth  instalment,  his  taking  the  ship,  without  gr 
tendering  such  a  bill,  was  a  wrongful  taking.  ^ 
therefore,  of  opinion,  that,  according,  to  the  pr 
made  in  that  respect  in  the  case,  it  ought  to  be  r 
to  Mr.  Bainbridge  and  Mr.  Clayton^  atid  such  tliii 
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son  as  they  shall  appoint,  to  take  an  account  of  the  want        1822* 
of  materials  stipulated  to  be  provided  by  Paton  not  on        woom 
board,  and  the  fair  expence  of  launching,  and  to  enter        ogamst 
the  verdict  accordingly.     If  the  want  of  materials,  and 
the  expence  of  launching,  shall  amount  to  750/.,  the 
verdict  to  be   entered  for  the   defendant;    if  it  shall 
amount  to  less  than  750/.,  a  verdict  for  the  difference  to 
be  entered  for  the  plaintiff. 

Judgment  accordingly^ 


Apothecaries*  Company  against  Rosy.         wedmsdajf, 

''I^HIS  case  was  argued  in  the  course  of  this  term  by  By  the  55  a.  5.. 

■**  c.  194.  5.  M» 

Scarlett  J  Gw^iet/f  and  Campbell  for  the  plaintiffs,  and  it  is  enacted, 
by  Denmofi  and  Chitty  for  the  defendant.     The  facts  of  after  tiic  istday 
the  case  and  the  arguments  addressed  to  the  courts,  j si 5^11^811811 
are  fully  stated  and  observed  upon  by  the  Lord  Chief  ^r^^^e^n 
Justice  in  delivering  the  judizment  of  the  Court,  and  («»cep*  persons 

^  *      o  already  in  prac- 

it  is  therefore  unnecessary  to  state  them  here*.  tice  as  such) 

to  practise  as 
Cw.  adv.  VUlt*  an  apothecary, 

unless  he  take 
out  a  certifi- 
cate *'  &c      Bv 

Abbott  C.  J.   now  delivered    the  judgment  of  the  section  20,  **  if 


as 


Court.     This  was  an  action  for  a  penalty  on  the  statute  A^xcept«Ich 
55  G.  3.  c.  194?.,  for  practising  as  an  apothecary  without  ^®  ^*"  ^"■• 
havinfiT   obtained   the  certificate  required  by  that  act,  *'  ^^^^i  ^hali, 

^  T  .    J  r>  after  the  said 

which  received  the  royal  assent  on  the  12th  July,  1815.  istdayof 
At  the  trial  before  me,  some  evidence  was  offered  on  act  or  practise 
the  part  of  the  defendant,  to  shew  that  he  had  been  ^y^v^ikhout 
practising  as  an  apothecary  in  town,  in  Jwie,  and  some  ^S^cerUfi^^ 
part  of  July,  1815,  including  the  12th  of  July  in  that  ShT^JJaif 

forfeit  20/.:" 
Held,  in  an 
action  for  the  penalty,  that  it  was  not  sufficient  for  the  defendant,  in  order  to  bring  himself 
within  the  exception,  to  shew  that  previously  to  and  on  the  12(h  of  Ju/y,  1815,  (when  the 
act  received  the  royal  assent,)  he  was  practising  as  an  apothecary,  but  that  it  was  necessary 
to  shew  that  he  was  so  practising  on  the  1st  ofAvS^*  1815. 

3  Q  3  year; 
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» 

1922..  year;  but  as  the  evidence,  such  as  it  was,  did  not  < 

,    "— ^  to  the  first  day  of  AugusL  the  defendant  haviiup 

>                            CoaafMny  that  day  left  town,    and  become   an    assistant 

'                              HoiT.  apothecary  at  Chatham ;  and,  as  I  was  of  opinioi 

■ 

no  person  was  exempt  from  this  penalty,  who  w 
i  in  practice  as  an  apothecary,  on  the  Ist  of  Augui 

jury  under  my  direction  in  that  respect,  fbunc 
verdict  for  the  plaintifis.  A  rule  to  shew  caun 
there  should  not  be  a  new  trial  was  obtained,  and 
shewing  cause  it  was  contended  by  the  plaintifli^ 
that  the  direction  was  right  in  point  of  htw  ;  and  i 
so,  then  secondly,  that  there  was  no  evidence  t!ha 
defendant  had  at  any  time  practised  as  an  apothi 
within  the  meaning  of  this  statute.  It  is  not  necc 
to  give  any  opinion  upon  the  latter  point,  becam 
are  all  of  opinion  that  the  direction  was  right  in  ] 
of  law.  The  statute  was  passed  as  I  have  befbr 
served,  on  the  12th  of  July,  1815,  but  it  may  be 
generally  to  take  its  efFect  from  the  first  of  A 
following. 

The  great  object  of  the  statute,  as   appears  b; 

t  prcnmhle  to  the  7th  section,  was  to  prevent  dangi 

the  health  and  lives  of  the  king's  subjects  by  ign< 

and  incompetent  practitioners.     For  this  purpose 

visions  were  made  regarding  two  classes  of  persons, 

persons  practising  as  apothecaries,  and  persons  m 

as  assistants  to  apothecaries.     It  Avould    be  know 

the  legislature,  that  some  persons  would  be  found 

gaged  in  each  of  those  branches  at  the  time  (what 

that  should  be)  at  which  the  penalties  imposed  b} 

act  might  be  made  to  take  effect,  and  it  was  reason 

that  some  at  least  of  such  persons  should  be  exem] 

from  its  enactment ;  and  we  are  to  learn  from  the 

guageof  the  statute,  what  is  the  precise  time  at  whii 

'7  pel 
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person  must  have  becD  so  engaged  in  order  to  be  thus,       1822. 
exempied.  .      " 

.  Th^re  arc  five  sections  in  which  the  time  is  mentioned,.     Coai]»ayT  -  .k 
v|z.  the  14th,  I7th,  20th,  2l8t,  and  29th.     The  Hth,       Rmt.. 
tf^^ils  apothecaries,  and  is  a  prohibitory  clause,  and 
it  runs  thus,  ^^  from  and  after  the  first  oi  ^Aumist^  \t\ 
sjhaI}^not  bq  lawful  for  any  person  or  persons  (except 
persons  already  \n  practice  as  such,)  to- practice  as  an 
ajpottiec^ry,  unless^"  &c.    Now  the  word   *'  aVreadif^  as 

here. used  is  of  doobiful  import,  it  may  cither  relate  to 

(•■"'•  . 

the  first  of  August  or  to  die  passing  of  the  act.  The 
17th  section  relates  to  assistants,  and  is  the  prohibitory 
clause  as  to  them:  and  it  is  thus,  <*from  and  after 
the  first  of  August^  it  shall  not  be  lawful  for.  any  person 
or  persons,  (except  the  persons  then  acting  as  as^ 
instants,)  and  except  those  who  have  served  an  ap- 
prenticeship, to  act  as  an  assistanL'^  In  this  clause 
there  is  no  ambiguity,  the  word  ^*  ifien,^^  plainly  and 
obviopsly  refers  to  the  first  of  Augusts 

The  20th  section  is  the  penal  clause;  it- embraces 
both  the .  classes,  viz.  apothecaries  and  assistants,  with  a 
fjifiference  however  as  to  the  amount  of  the  {lenalty ;  and 
it  is  thus,  ^'  if  any  person  (except  such  as  are  then 
actually  practising  as  such,)  shall  after  the  first  of 
August^  act  oi*  practise  as  an  apothecary  without,  &c. 
he  shall  forfeit  20/.  And  if  any  person,  caxcptsuch  as 
^rc  ihai  acting  as  such,  and  ex.cept  those  who  have 
served  an  apprenticeship,  shall  after,  the  first  day  of 
Augiisi  act  as  an  assistant,  he  shall  forfeit  5L^ 

In  this  clause  also  taken  by  itself,  there  is  no  am- 
biguity,  the  word  then  plainly  refers  to  the  first  of 
^ugusi.  And  this  seems  to  indicate,  that  the  word 
alreadi^f  as  used  in  the  14tli  section,  is  there  used  to 

3  Q  4  denote 
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the  royal  collie  of  surgeonSy   or  the  said  society  of       1822.. 
apotbecari^  except  such  as  have  been  altered^  varied  .    ^^.  . 

ArOTHKCAlfuT 

6r  amended  by  the  act,  or  of  any  person  or  persons      Comps^/ 
practising  as  an  apothecary  previously  to  the  first  of       Roby. 
August  \   but  the  said   universities,    colleges,  and  per- 
sons,  shall  hav^  &c«  all  such  rights,  &c  save  and 
except  as  aforesaid,  in  as  beneficial  a  manner  as  they 
might  have  done  if  the  act  had  not  been  passed. 

Now,  if  the  words  previously  to  the  first  of  AugM 
are  to  be  taken  m  their  large  and  unqualified  sense,, 
this  saving  clause  will  be  quite  irreconcileable  widi  Ae 
1 4th  section,  whether  the  word  *^  alreadj/*  there  lised  be 
referred  to  the  day  of  the  passing  of  the  act,  or  to  the 
first  of  August^  and  also  with  the  20th  section,  which 
plainly  mentions  the  first  of  August ;  and  the  inquiry  in 
any  proceeding  on  the  statute  may  always  be,  not  * 
whether  the  party  was  in  practice  on  the  i2th  Juhf  or 
on  the  first  of  August^  but  whether  he  had  been  in  prac- 
tice at  any  remote  period  of  his  life.     It  is  impossible  to 
suppose  that  this  was  intoided,  and  it  seems  to  us^  that 
the  only  mode  of  reconciling  all  the  clauses  and  canying 
the  plain  object  of  the  law  into  effect,  is  to  consider 
those  apothecaries  only  to  be  exempt  firom  its  provisions 
who  were  in  practice  on  the  day  on  vdiich  the  act  took 
effect,  that  is,  the  first  of  August.     Thisconstniction  is 
not  inconsistent  with  the  words  of  this  dausi^  for  the 
clause  contains  only  a  saving  of  the  rights  of  those 
persons  who  were  in  practice  before  the  first  of  August^ 
except  as  altered  or  varied  by  the  act,  and  thkt  alter- 
ation is  to  be  found  in  the  20th  section,  whidi  imposes 
the  penalties  on  persons  not  in  practice  an  the  fint^f 
August.    It  is  not  necessary,  as  I  have  before  observed, 
to  say  in  this  case,  whether  a  person  claiming  the  ex- 
emption 
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empUoD  most  have  been  in  practice  both  belbn 
ibe  first  of  Aiigiat.  If  the  meaning  of  thi 
clause  be  doabtAU,  then,  according  to  all  aound 
ametmctiao,  the  plain  sense  of  the  penal  da 
|wevaiL  '  Atleadii^  to  all  the  parta  of  tlmaavi^ 
it  iqipear&  to  have  been  introduoed  eK  nugoti 
and  not  ioUnded  to  conlroul  any  previous  em 
we  think  the  language  of  it  too  doubtful  to  have  I 
of  oontrouling  the  plain  words  of  the  penal  dai 
wc  arc  cooscquouly  of  opinion,  that  the  din 
the  trial  was  right,  and  that  the  rule  for  a  nev  tii 
be  discfauiged. 

Rnkdiac 


wrdM^s.  GiLpiN  agaimt  Endebbet,  (ia  Error 

jMUt  SStb.  V  •" 

»y^^^  DECLARATION  in  covenant  stated  an   in 

of  24tii  Seplemlxr,  1807,  between   the  plai 

error,  fV.  GUjhh  of  the  one  part,  and  the  defend 

™ten'^^    dfteif  of  the  other  part,  whereby,  after  reciting  I 

S!lld'id»««   plaintiff  and  defraidanl  had  agreed  to  become  pan 

rful^^td^  ^  *™^  °'  business  of  an  army  clothier,  army  ag. 

for  onring  on   woolIcn  drapcf,  then  carried  on  by  the  plaintiff  C 

and  that  s.        it  was  witne&sed,  that  in  consideration  of  the 
ihoald  find  a 

<f.  during  tlw  contimumcc  of  tlie  ptrUicntnp,  ibotM  hate  out  of  ihc  profits,  jf  s 
or  if  not,  out  of  tba  c^tal,  90001.  jvarljr  ibr  hii  ibaroi^Ilic  proSia,  A  than  ^ 
that  on  Uie  dctsminalion  of  the  pannenhip  by  cffluiion  of  timr,  tfae  uim  of 
diould  be  repaid  U>  A. ;  that  B,  sbould  guaianlee  all  drbu  and  paj  all  fmrr 
action  brought  upon  this  deed  to  recover  die  '10,0001.  at  the  cipimiaa  of  the  w 
the  defendant  plodrd  that  die  deed  wn  eneulrd,  by  nay  of  shift.  In  piuaiia«ci 
tiHirrous  agmmciiu  That  pica,  upon  inin  joined,  hoi  negatived  by  liiu  verdict 
jury,  and  judgment  irai  giwu  by  the  Court  of  C,  B.  for  the  pldndff :  Held,  vm 
in  K.  D.,  that  after  that  findins,  the  deed  must  be  taken  to  diuJoae  ilic  real  iutm 
lb*  parliei,  and  that  it  wv  not  lo  Uuu  case  void  npoo  Ihc  ground  of  unuj. 


army  ckithien 


En 
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trust  and  iDonfidence  which  the  said  plaintiff  and  de-  181^2.. 
fendant  reposed  in  eadi  other;  and  in  oonsideratioii  of 
the  odrienahts  and  aimenwnts  m  the  said  indentore  after  ttguhm 
contained  to  be  entered  into  by  them  mntnally  and 
reciprocalTy  with  each  other,  eadi  of  them,  the  plaintiff 
and  the  defendant,  did  by  that  ind^ntare  coventtit  with ' 
the  other  of  them  in  manner  foQowing :  viz.  diat  they, 
the  plaintiff  and  defendant,  should  become  partners  in 
the  business  of  an  army  clothier  for  the  term  of  ten 
yearft ;  and  that  defendant  should  advance  SO,(X)0^  as 
patt  of  the'cajntal  for  carrying  oh  the  busmess;  and 
that  defendant  having  accordingly  advanced  the  sum  of 
20,00(ML  immediately  before  the  execution  of  the  inden- 
ture, the  residue  of  the  capital  should  be  provided 
by  plaintiff,  Gilpifh  or  by  him  and  such  additional  part- 
ner as  in  the  said  indenture  mentioned,  and  should  be 
equal  to  at  least  20,000^ ;  and  further,  that  during  the 
continuance  of  the  partnership,  Enderbey  should  be  en- 
titled to  have  out  of  the  profits  of  the  said  trader  (and  iii 
case  of  any  deficiency  therdn,  then  out  of  the  capital 
thereof)  by  half  yearly  portions  a  certain  sum  of  money 
therein  mentioned,  viz.  2000/.  per  annum,  as  for  his  full 
dividend  or  share  of  the  profits  or  produce  of  said- 
trade ;  and  that  all  the  residue  of  the  profits  of  the  trade 
in  each  half  year  during  the  partnership,  should,  on  die 
days  in  that  behalf  mentioned,  and  also  on  the  deter^' 
mination  of  the  partnership,  belong  to,  and  be  the  sole 
property  of,  and  be  had,  received,  and  taken  by  Giipin^ 
as  and  for  his  share  of  the  profits  of  the  said  partnership. 
And  the  said  plaintiff,  Gilpin^  by  the  indenture  further 
covenanted  with  the  defendant,  that  on  the  determlii- 
ation  of  the  partnership  by  effluxion  of  time^  the  said  sum 
of  20,000/.  should  be    repaid  to  the  defendant,  Enr- 

derbtt/f 
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all  debts  which  should  be  due  to  the  partnership;  that       1822* 
neither  of  the  parties  should  become  surety  during  the      — 

.  Gn/mc 

continuance  of  the  partnership,  or  compound  or  release  agnmu 
debts,  &c.  &c. ;  that  in  case  Gilpin  should  depart  this 
life  at  any  time  before  the  expiration  of  ten  years,  and 
his  executors  should  refuse  to  carry  on  the  partnership, 
they  should  have  power  to  determine  it  on  giving  three 
months'  notice  to  Enderbey,  and  on  paying  out  of  the 
partnership  money  and  effects,  the  sum  of  20,0002. 
advanced  to  the  capital  of  the  partnership ;  and  such 
further  sum  as  should  be  a  proportional  part  of  the  sum 
of  2000/.  for  Enderbei/'s  share  of  the  profits ;  that  on  the 
determination  of  the  partnership  by  effluxion  of  time, 
in  case  it  should  so  determine,  a  sufficient  part  of  all  the 
debts  due  or  owing  to  the  partnership,  should  be  fully 
repaid  to  Enderbey  by  six  equal  instalments,  to  be  com- 
puted from  the  determination  of  the  partnership ;  that 
in  case  at  any  time  during  the  partnership,  the  value 
of  the  partnership  effects  should  be  reduced  to  the  sum 
of  20,000/^  or  in  case  either  of  the  parties  should  be- 
come bankrupt,  or  depart  the  realm,  or  do  several 
other  acts  therein  named,  it  should  be  lawful  to  de- 
termine the  partnership  by  notice;  and  that  in  case 
Gilpin  should  refuse  to  keep  the  accounts,  or  to  rend^ 
a  statement,  or  deny  the  perusal  of  the  books  to  Enderbey ^ 
that  E*  might  upon  one  month's  notice  dissolve  and  de- 
termine the  partnership,  and  that  the  sum  c^  20,0002. 
should  be  payable  forthwith  firom  the  expiration  of  the 
notice.  Covenant  to  refer  differences  to  arbitration 
and  other  usual  covenants.  The  defendant  then  pleaded, 
that  before  the  making  of  the  indenture,  to  wit,  on,  &c. 
at^  &C.  it  was  corruptly  and  against  the  form  of  the 
statute  agreed  between  the  plaintiff  and  defendant,  that 

the 
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j^ 
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the  pUintiS*  should  lend  and  advance  to  the  d 

the  sum  of  20jO(>OLf  and  that  the  plaintiff  the 

bear  and  give  day  of  payment  thereof  to  the 

fimdaat  for  the  space  of  ten  years  thence  next  i 

and  that  the  defendant,  for  the  loan  of  the.aaid 

20fiOOLy  and  for  the  forbearing  and  giving  di^ 

ment  thereof  shoald  yearly,  during  the  said  ten 

years,  pay  to  the. plaintiff  the  sum  of  2000I9  fa 

half  yearly  portion^  on  the  S4th  JUorci  and  24 

tember  in  each  year  {  and  that,  for  secoriiig  the 

ment  of  the  sum  of  20,0002.  with  such  p$ymei 

yearly  to  the  plaintiff;  the  plaintiff  and  defendai 

way  of  chift,  should  execute  a  certain  instrument 

form  of  a  deed  of  partnership,  according  to  tb 

and  effect  of  the  indenture  in  the  declaration  men( 

And  that,  in  pursuance  of  said  corrupt  and  un 

agreement  so  made^  the  plaintiff,  afterward^  to  ir 

&C.  at,  &c  aforesaid,  lent;  and  advanced  to.  the  /d 

ant  the  said  sum  of  20^000f»  oa  the  terms  aforesaid 

that   for  securing  the   payment   thereof   with 

payments  half  yearly  as  aforesaid;  the  plaintiff  jv 

defendant  by  way  of  shift  afterwards,  to  wit,  on,  < 

&C  executed  the  indenturein  thededaratipnjoenl 

and  the  plaintiff  then  and  there  accepted  of  and 

the  defendant,  the  said  part  of  the  supposed  ind 

so  by  him  produced  in  G>urt  as  aforesaidy  in  pun 

of  said  corrupt  and  unlawful  agreement,  and  fi 

purposes  aforesaid*    And  the  defendant  aver%  th 

sum  of  2000/.  so  to  be  paid  yearly  for  the  kN 

said  20,0002.  exceeds  the  rate  of  31.  per  cent,  coi 

to  the  form  of  statute.    Whereby  the  said  ind« 

was  and  is  wholly  void  in  law ;  and  this,  &c.     ] 

cation,  that  the  plaintiff  and  the  defendant,  exc 


J 
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itfte  itMlenture  in   th«  declaration  mentioned  for  good        I8£3. 
and  lawful  considerations,  and  not  by  way  of  shift  or  in 

* 

pursuance  of,  or  upon  the  said  corrupt  and  unlawful 
agreement,  or  for  the  purpose  in  the  said  plea  of  defend- 
ant mentioned,  in  manner  and  form  as  defendant  hath 
in  bis  ptea  alleged.  And  this  the  plaintiff  prays  may  be 
Squired  of  by  the  country,  &c.  And  the  defendant 
tMlrthe  like^  The  jury  found  a  verdict  upon  the  issues 
joined  "On  the  plea  in  favour  of  the  plaintiff  belong, 
thereby 'negativing  the  corrupt  agreement.  And  the 
'Court  of  Common  Pleas  gave  judgment  for  thd  plaintiff 
below.  The  record  having  been  •  removed  into  this 
CouY't  lipon  a  writ  of  error.  The  case  was  argacdon 
afcflrmer  dayin  this  term,  by  .    •» 


J '  • 


•  .■  -«\. 


'  CampbeUj  for  the  plaintiff  in  error.  This  deed  Is 
usurious  on  the  face  of  it,  and,  although  the  issues  on 
the  pleas  were  found  in  fisivour  of  the  plaintiff  below, 
yet  the  case  is  now  to  be  considered  as  if  the  deed  had 
'been  merely  set  out  upon  oyer,  and  the  defendant  below 
had  demurred.  This  case  is  distinguishable  from  Dfl^td^ 
V.  Cwrrer  (a),  for  there  the  usury  did  not  appear  on.  the 
face  of  the  declaration.  Here,  the  principal' was  nev^ 
iff  hazard ;  for  if  the  entire  capital  had  been  lost  in  the 
tourse  of  carrying  on  the  trade,  Bnierbey  might  still 
have  tHaintained  an  action  to  recover  his  principal  at  the 
end  of  ten  years.  Tf^  therefore,  at  the  eomrnencem^nt 
of  the  purtiiership^  GUfin  was  possessed  of  proper^^to 
the  amount  of  100,000/.,  imd  the  losses  of  the  trade 
exceeded  the  40,000/.,  which  was  the  entire  capital  cm- 
barited  in  it,  still  Qilpin  would  be  liable  to  make  good. 


•,  '• 
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1832.        out  of  his  entire  fbrtune,  the  20,OOO/.  at  the  end  < 

tea  years ;  for  there  is  an  express  stipulatioa  tfa 

tigabui  losses  diall  be  borne  by  Gilpku  This^  therefore^  i 
mere  loon  to  Gilpin  o(  2(X,000^  for  whidi  tke  h 
was  to  reoeiTe  more  than  5L  per  oont.  interest.  I 
be  an  absolute  covenant  to  repay  the  SO^OOOL, 
the  stipulated  interest,  the  deed  is  usurioos.  I 
the  other  hand,  the  covenant  be  ocmditiona],  U 
pay  the  SO,00(M.  if  the  profits  and  capital  rema 
at  the  end  of  ten  years  are  suffident  for  that 
poB^  then  the  declaration  is  drfattivi^  beoaoa 
does  not  contain  any  averment  that  the  pcofiti 
capital  were  sufficient*  In  Mor$e  v.  Wilson  (b)  it 
expressly  decided,  that  if  the  borrower  of  money 
a  bond  for  the  principal  and  interest  at  52.  per  e 
and  covenant  at  the  same  time  alsa  to  pay  to 
lender  a  certain  portion  of  the  profits  of  a  trade 
ried  on  by  him  in  partnership  with  anothes  pc 
that  is  an  usurious  contract,  and  the  obligee  ca 
recover  on  the  bond. 

Parkej  contrd.  In  order  to  constitute  usury, 
must  be  a  loan  of  money.  Here  there  was  no  lo 
money  to  Gilpin.  The  deed  does  not  even  state 
the  money  was  advanced  to  him,  but  merely  tha 
parties  had  agreed  to  become  partners  for  ten  i 
and  that  Enderbey  should  advance  20^0002.  as  part  c 
capital  for  carrying  on  the  business.  Gilpin  did 
acquire  the  wh<,>]e  interest  in  the  sum  so  advanced 
Enderbey  had  a  joint  interest  in  it  with  Gilpin*   Bei 

(a)  4  T,  JR.  35o. 
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the  jury  have  found  as  a  fact  that  this  was  a  bona  fide  1822. 
partnership.  Hammett  v.  Yea  (a),  Masterman  v.  Qnr- 
rie{b\  Barclay  y.  Walmedey  {c\  Doe  d.  Metcalf  v.  ogainu 
Brawn  (d)y  Yeoman  v.  Barstam  {e\  are  authorities  to 
shew  that  there  must  be  an  actual -loan  of  money  to 
constitute  usury,  and  ^  that  there  may  be  cases  where 
more  th*an  5/.  per  cimt.  is  taken  for  the  use  of  money^ 
and  where  the  principal  is  not  even  put  in  hazard^ 
where  ^he<^ence  of  usury  is  not  committed.  The  case 
of  Moru  V.  Wilson  is  distinguishable,  because  there^ 
there  was  an  actual  loan  of  money.  Here  there  was  no 
loan,  but  an  advance  of  money  for  the  purpose  of  carry- 
ing on  the  trade. 

Campbell  in  reply.  In  the  cases  cited,  no  money 
passed  from  one  party  to  the  other.  In  Yeoman  v* 
Barstaa  the  contract  did  not  appear  upon  the  face  of 
the  declaration  to  be  usurious;  for  it  was  a  contract 
for  old  hammered  silver,  which  cannot  be  considered 
money.  Besides,  the  authority  of  that  case  is  much 
shaken  by  what  fell  from  Lord  Alvanley  in  Marsh  v. 
Martindale  {f\  and  Mr.  Comyn  in  his  Treatise  on  Usury, 
p.  101.,  stiates  that  case  to  be  at  variance  witli  all  the 
other  decisions. 

Cur.  adv.  vuli* 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  argued  before  us  a  few  days  ago. 
It  is  a  writ  of  error,  brought  on  a  judgnlkent  of  the 


(a)  1  Bos.  iPuLlSS.  (5)  5  Campb.  4S8. 

(c)  4  Etui,  S5.  (d)  Holt's  M  P.  Rep.  295. 

(e)  Lutw.  87J.  (/)  5  Bot.  {-  iV.  154. 
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Court  of  Common  Pleas,  in  an  action  of  cove 
an  indenture,  bearinf;  date  the;  24th  of  Septemhe 
To  this  action  Gilpin,  the  defendant  beiow, 
several  pleas  of  the  statute  of  usury,  upon  whic 
were  joined,  and  found  against  him,  and  jadgme) 
for  Enderbey,  the  plaintiff  below.  The  indentn 
forth  at  large  upon  the  record,  and  the  ground 
writ  of  error  was,  that  this  indenture  manifei 
hibits  a  case  of  usury  within  the  statute,  and 
consequently,  to  be  pronounced  void  in  law.  Tl 
ticulars  of  the  deed  were  so  recently  adverted  to 
argument  that  a  very  concise  notice  of  them  ^ 
sufficienL  The  indenture  professes  to  be  a  d 
partnership  between  these  parties  for  ten  years, 
counsel  on  both  sides  agreed  that,  by  the  effect  i 
deed,  Gilpin  covenants  absolutely  that  Endnio) 
fct  the  expiration  of  the  ten  yearS^  receive  the  2' 
therein  said  to  have  licen  advanced  byEnderbey  tl 
rj-ing  on  the  trade,  whether  the  stock  and  capital 
partnership  may  at  that  time  be  suflicient  or  insu: 
for  that  purpose.  The  Court  adopts  this  consti 
thus  agreed  upon  for  the  purpose  of  its  present 
mcnt.  Indeed  the  plaintiff  below  cannot  mainta 
action  upon  any  other  supposition,  because  he  \ 
averred  a  sufficiency  of  stock  or  capital  to  antv 
whole  or  any  part  of  the  20,000/.  claimed,  and  t 
fendant  below  builds  his  argument  of  usury  mai 
this  foundation.  According  to  the  contents  < 
deed,  Gilpin  was  carrying  on  the  business  of  an 
clothier,  &c.  The  parties  agree  to  become  parti 
that  business  for  ten  years.  Etiderbey  advances  20 
as  part  of  the  capital  for  carrying  onthe  bnsine* 
Giifitt  coveiuuits  that'tiie  residue  of  the  capital  si 
'      '  pr 
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provided  by  him  to  the  amount  of  at  least  26|0002»  1 892. 
Gilpin  is  to  condact  the  trade  in  his  own  namei  and 
j^nderbej^  is  not  to  be  required  to  interfere*  Enderbey^ 
during  the  continuance  of  the  partnersh^j  is  to  tak^ 
out  of  the  profits^  or,  if  they  be  insuffidoat,  then  ottt 
of  the  capital  2000/.  per  annum^  as  and  for  his  share  df 
the  profits.  Gilpin  is  to  pay  into  the  partnership  stock 
all  such  losses  as  may  arise  in  carrying  on  the  trader 
and  to  guarantee  the  payment  of  alt  debts  that  may  be 
owing  to  the  partnership;  and  at  the. end  of  the  ten 
years,  if  he  be  then  living,  Enderbey  is  to  have  back  his 
S0,000/.  as  before  mentioned.  If  the  partnership  effecti^ 
stocks  debts,  and  credits,  be  at  any  time  reduced  t6 
fiO^OOO/.,  the  partnership  may  be  dissolved* 

There  are  clauses  for  keeping  and  exhibiting  regular 
accounts,  for  referring  disputes  to  arbitration,  and  se* 
veral  others  usual  in  partnership  deeds. 

By  the  execution  of  this  deed^  Enderbetf  undoubtedljf^ 
made  himself  answerable  as  a  partner  to  all  strangers^ 
thpugh  he  might  not  be  answerable  as  between  hid^sdf 
and  Gilpin*  And  if  the  deed  discloses  the  real  facts, 
and  the  intention  of  the  parties  to  it,  this  is  not  the  case 
of  a  loan  of  money  by  Enderbey  to  Gilpin^  but  a  con« 
tract  of  partnership  between  them  of  a  peculiar  kind. 
If  the  deed  does  not  disclose  the  real  &cts  and  the  iur* 
tention  of  the  parties,  but  was  executed  only  as  a  con- 
trivance to  cover  a  loan  of  20,000/.  for  ten  3rearB,  at  lOiL 
per  cent,  the  deed  was  undoubtedly  void ;  but  this  is 
a  fact  that  ought  to  have  been  found  affirmatively  by  a 
jury,  to  enable  the  Court  thereupon  id  declare  the  deecl 
void.  No  such  fact  has  been  found,  and,  in  the  fibsenCi^ 
of  such  a  finding,  we  must  consider  the  deed  as  speak- 
ing the  language  of  trutlu    And,  so  considering  i^  we 

S  R  2  cannot 
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cfttinot  pronounce  it  to  be  void.  The  partoi 
constituted  by  this  deed,  may  b^  and  probably 
uniuual  kind :  but  that  circumstance  will  not 
ns  to  ftay  that  there  was  in  truth  no  partnersbi 
there  was  a  partnership,  there  is  do  loan  of  n 
Enderbey  to  Gilpin,' and  no  usury.  Unusual 
partnership  may  be,  it  is  by  no  means  impossible 
man  carrying  on  trade  with  a  capital  of  20,000 
have  made  a  prc^t  of  3000/.  a-year,  and  mig 
think  and  expect,  (though  I  cannot  say  that,  in 
nion,  such  an  expectation  was  likely  to  be  realizt 
if  the  capital  were  doubled,  the  clear  profits  wi 
doubled  alBO,  and  might,  on  such  an  espectat 
gage  that  any  person  who  would  bring  20,000/. 
receive  20001.  per  annum,  which  would  leave  4( 
himself;  andsobe,  in  his  estimation,  a  verygood 
Some  such  opinion  may  have  produced  the  coni 
tween  these  parties.  Wc  must  take  their  contr 
the  deed,  and  so  taking  it,  we  cannot  pronounce 
usurious.     The  judgment,  therefore,  must  be  ofi 

Judgment  i 
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Philips  against  Shaw. 

TN  this  case.  Vol.  IV.  p.  435.,  it  ought  to  hi 
stated  that  there  were  two  counts  in  the  dccli 
in  the  latter  of  which  the  pro  ut  patet  per  n 
was  omitted ;  and  that  the  verdia  was  taken  u 
latter  count  only. 
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ACTION  ON  THE  CASE. 

1.  An  actioa  at  common  law  will  not 
lie  for  diiturbing,  another  in  the 
pouefuon  of  a  pew,  unlew  the 
pew  be  annexed  to  a  house  in  the 
parish.  Mainwaring  t.  Gile$,  H. 
2  and  3  G.*.  Page  356 

3.  An  action  lies  for  the  malicioua 
proaecution  of  a  bad  indictment 
for  perjury.  Pippett  v.  Heam, 
£.SG.*. 
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ACCEPTANCE. 
See  Fbaods,  Statute  ot,  %  5. 

ADMINISTRATOR. 

In  an  action  by  an  adminiBtrator  upon 
a  bill  of  exchange,  payable  to  the 
intestate,  but  accepted  after  his 
death,  it  was  held,  that  the  statute 
of  limitationa  begins  to  run  from 
the  time  of  granting  the  letters  ol 
administration,  and  not  from  the 
time  the  bills  become  due,  there 
being  no  cause  of  action  until  there 
is  a  party  capable  of  suing. 

An  agent,  having  money  in  his 
hands  belonging  to  his  pnnclpal, 
puichsswwiUiitftbillofexduiDge, 


which  he  indorses  specially  to  his 
principal ;  the  latter,  at  the  time 
of  the  indorsement,  was  dead,  but 
that  fact  was  not  known  to  the 
agent :  Held,  that  the  property  in 
the  bill  passed  to  the  administra- 
tor of  the  principal,  and  that  he 
might,  dierefore,  sue  uponthetillia  ' 
that  character ;  Held,  also,  that  the 
administrator  was  only  entitled  to 
recover  interest  upon  bills  accented 
after  the  death  of  the  testator  irom 
the  time  of  demand  of  payment 
made  by  the  adnunistrator,  Ac.  not 
from  the  time  the  bills  became 
due. 

Where  the  declaration  sUted  the 
drawing  of  certain  bills  of  ex- 
change, and  their  acceptance  after 
the  death  of  the  intestate,  the 
granting  of  the  letters  of  adminis- 
tration to  the  plaintiff,  the  defend- 
ants' liability,  &c. ;  and  the  de- 
fendants pleaded  that  the  cause  of 
action  did  not  accrue  within  six 
years,  to  which  the  plaintiff  re^ilied 
generally,  that  it  did  accrue  within 
six  years :  It  was  held  that  the  re- 
plication was  good.  Murray,  Ad- 
minutrator,  t.  The  Eatt  India 
Company,  M.  2  G.  4.  Page  SO* 
SES  AfiVOW- 
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ADVOWSON. 

A  bond  was  conditioned  for  the  re 
signation  of  a  living,  whicli  tli 
defenflant,  nhen  req_uested,  had 
refused  to  reiign  :  Hfld,  that  he 
being  a  wrong  doer,  llie  jur^'  were 
not  bound,  m  assessing  the  da- 
mage*, to  confine  themsetvfg  t£ 
the  diminulion  of  the  value  oi  the 
advows(»i  to  the  plaintifi'  by  tht 
defendant's  U&'Witfr^^f  por  ii: 
estimating  the  «nnua]  pncceds,  to 
deduct  the  curate's  stipend.  Loril 
Sondet  v.  Fletcher,  T.SG.*. 

Page  sad 

AMENDMENT. 
See  Practice,  11. 


J,   By   a  jnjbUfi  act  ^   WaUrhn 
Bt^jffi  Company   ver#  authorised 
k)  Ttty^    iQOney  for  the  jpiirpose 
t]S  c<Wji.letiDg  their  uodiertalcin^', 
■fifii^  fafoftg  tb^mielve*  or  by  ihc 
ffim/Kioa  of  MW  toevbers,  ur  by 
^^Dting  MinuitieB  for  a  term  i " 
^ears  or  for  life.    Tbe  act  did  m 
pOQMiD  opy  provision  that  the  ni 
OUities  should  or  should  not   li 
jed^emable.     The  Company,  Iiom 


«yer,  in   the    original  ^raoi, 
served  to  themselvea  a 


a  pow 
jedemptioo :  Held,  unaer 
f^unutsnces,  that  an  auctioneer, 
|>utting  up  to  sale  one  of  these  aii- 
jiuitieg,  was  bound  in  his  particu- 
iars  gf  sale  to  describe  it  as  a  re- 
.  deemable  annuity.  Cmerley  v. 
BvrreU,  M.?G.i.  257 

;.  Sy  tbe53<G.3.c.l4'l.  thcnieiiio- 
rt)U  of  an  annuity  must  contain  tht: 
description  and  place  of  residiDce 
e^  the  witnee&Ds  to  the  anuaiiy 
deed. 

A  mare  surety  who  charts  willi 

.  tbe  paynieiit«f  an  annuity  his  es- 
tate Jn  fee  aini^le,  of  whicli  he  was 
■ebed  in  possession  at  the  time  of 
yroltug  the  aiiDai^,  and  which: 


ANKDITY, 

was  of  greater  annual 
the  annuityt  ia   a  grar 

.  the  meaning  of  the  13 
t.  8.t  and  therefore  in  : 
no  memorial  is  required 
V.  I/incotft  and  Another, 
3G.*.     ■ 

S.  Under  the  53  G.S.  c.l 
is  requisite  that  tbe  n 
an  annuity  should  cc 
names  and  places  of  abi 
witnesses  to  a  warrant  o: 

Siv^n  ^  a  coUftpral  seci 
lerefore,  where  it  was  ti. 
A.  B.,  clerk  to  J.  S.  of 
in  the  county  of  M.,  gea 
that  this  was  not  guSciei 

tearing  that  A.  B.  did  q< 
ut  only  attended  at  t 
tli^e  at  tj»«  time.  Smfi 
chard,  £.  S  G.  ♦. 

Bmt  Ke  Mttute  &Gta 
t.  Tfee  CABditioD  of  a-  ban 
that  the  obligor  had  ■ 
with  a  wonan  for  sere 
andbadbyhertwochildn 
DU&ed,  and  that  she  bei 
ous  to  put  an  end  to  du 
ioa,  Jiad  applied  to  the  > 
loake  a  provision  for  hi 
children,  which  he  had. 
do;  and  for  that  pur 
obligor  entered  i^to  the 
question,  which  was  cond 
pay  to  the  motfaer  yeart 
the  joint  natural  lives  o 
and  two  children,  a  cer 
therein  mentioned  ;  the  a 
be  applied  to  the  niaintec 
education  of  the  cbildre 
as  of  herself:  or  ia  cm 
death  of  the  two  obtldrei 
specifically  named,  tkta  i 
annuity  was  to  be  payal 
during  her  life.  On«  of 
dreo  died  during  tJie  Jtl 
die  mother:  Held,  that 
nuity  was  payable  to  be 
bar  life,  at  all  events.  J 
W^i.TaUent,  r.SG.i 
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APOTHECARIES. 
By  the  55  G.  3.  e.  19*.  s.  I*,  it 
enacted,  "  that  from  and  after  the 
1st  day  of  Aiif^ust,  1815,  it  shall 
not  be  tanful  lor  any  persoa  (ex- 
cept persons  already  tn  practice  as 
nich)  to  practise  as  an  apothecary, 
unless  he  take  out  a  certificate, 
&c.  By  sect.  20.  "  if  any  person 
(except  such  as  are  then  actually 
practising  as  such)  shall,  atler  the 
■aid  ist  day  oi  August,  1815,  act 
or  practise  as  an  apothecary  with- 
out having  obtained  such  certifi- 
cate, every  person  so  offending 
shall  forfeit  20/. :  Held,  in  an  ac- 
tion for  the  penalty,  that  it  was 
not  sufficient  for  the  defendant,  in 
order  to  bring  himself  within  the 
exception,  to  shew  that  previously 
to  and  on  the  12th  of  Julu,  1815, 
{when  the  act  received  the  royal 
assent,  he  was  practising  as  an 
apothecary,)  but  that  it  was  ne- 
cessary to  shew  that  he  was  so 
practising  on  the  Ist  of  August, 
1815.  The  Ajjothecariee'  Company 
v.  Ro^y,  T.  3  G.  4.  Page  SW 

APPEAL. 
1.  An  order  of  removal  was  dated 
the  iBt  of  August,  1814,  and  an 
order  of  suspension  indorsed  there- 
OTi,  in  consequence  of  the  sickness 
of  the  pauper  ;  and  a  copy  of  such 
order  and  indorsement  was,  in 
1814,  served  upon  the  appellants, 
but  the  original  order  not  pro- 
duced at  the  time  of  serving  such 
C9py;  and  subsequently,  in  1815, 
another  part  of  the  order  and  in- 
dorsement, executed  by  Ae  same 
justices,  but  bearing  date  iii.f4u^j(, 
1814,  was  served  upon  the  appel- 
lants. The  pauper  was  not  re- 
moved till  1819,  when  an  appeal 
was  duly  entered  :  Held,  that  the 
services  of  the  original  order  of 
removal  in  1814  and  1815  were 
both  defective,  aad  that  die  e.^\ 


APPEAL,  ■ 
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peal  was  made  in  time,  ngtwith- 
standing  49  G.  3.  c.  124.  *.  2. 
Rei  V.  Inhabitants  of  Alnwick,  M. 
2G.4.  Page  184 

2.  By  a  clause  in  an  inclosure  act,'  a 
commissioner  was  authorised  to 
stop  up  any  wavi  provided  it  be 
done  by  the  order,  and  with  the 
concurrence  of  two  jnsticen,  and 
that  order  was  to  be  subject  to  an 
appeal  in  like  manner,  and  under 
such  form  and  restrictions  as  if  the 
same  had  been  originally  made  by 
such  justices.  By  a  subsequent 
clause,  any  party  aggrieved  was  to 
be  at  liberty  to  appeal  at  any  time 
within  six  months 'bller  the  cause 
of  complaint.  Under  this  act  the 
commissioners,  with  the  concur- 
rence  and  order  of  two  justices, 
stopped  up  a  road,  without'  giving 
the  public  notices  required  by  the 
55  G.  3.  c.  68. :  Held,  that  a  party 
aggrieved  might,  under  these  cir- 
cumstances, appeal  at  fuiy  time 
within  six  months.  Quere,  whe- 
ther it  be  oecessar;  to  give  such 
notices  where  roads  are  stopped 
up  under  die  protfisions  of  an  in- 
closure  act.  Rex  r.  Taumend,  H. 
2  and  3  G.  4.  -  420 

3.  Wbere  an  order  of  removal  has 
been  executed,  and  by  consent  of 
the  removing  parish  and  the  ma- 
gistrates  making  it,  ft  is  super- 
seded, and  the  paupers  taken  back, 
it  IB  in  the  dibcretioa  of  the  ses- 
sions to  enter  an  appeal  against  it 
or  not,  according  as  they  may 
think  that  justice  requires  it,  in 
order  to  compel  the  respondents 
to  pay  the  costs  of  maintenance, 
Ac.  incurred  by  the  appellants  be- 
fore the  order  wsS  superseded. 
Rex  ».  TAeJuaicetofNor/bli,  H. 
S  and  3  G.  4.  484 

4.  The  18  G.  3.  c.  19.  t,5.  gives  an 
appeal  only  in  case  die  majority 
of  overseers  concur  in  it.  Rex  v. 
Juttices  of  Lancashire,  E.  3  G.  4. 
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-c.  46*  s.  3.,  if  the  plaintiff  arrests 
and  holds  the  derendant  to  bail 
for  the  amount  due  to  him,  without 
at  the  same  time  giving  him  credit 
for  the  items  clearly  due  on  the 
other  side  of  the  account.  He 
ought  only  to  hold  the  defendant 
to  bail  for  the  admitted  balance. 
Dronefidd  v.  Archer^  H,  2  and 
3  G.  4.  Page  513 

2.  Where  a  defendant  being  pre- 
viously in  custody  in  execution 
for  a  debt,  a  detainer  was  lodged 
against  him,  but  for  too  large  a 
sum,  and  on  this  being  discovered 
in  a  few  hours,  the  plaintiff  dis- 
continued on  pajrment  of  costs, 
and  before  the  payment  of  costs 
lodged  a  fresh  detainer.  Held, 
that  this  second  detainer  was  re- 
gular, and  that  it  was  not  like  the 
case  of  a  fresh  arrest  which  cannot 
be  made  till  the  costs  have  been 
paid.  White  v.  Gompertz,  T.  T. 
3  G.  4.  905 

ASSIGNMENT. 

1.  Declaration  stated,  that  in  con- 
sideration that  plaintiff  would  as- 
sigpi  to  defendant  a  bill  of  ex- 
change, defendant  undertook,  &c. 
and  then  averred  that  plaintiff  did 
assign  the  bill.  It  appeared,  that 
the  parties  had  agreed  that  the 
plaintiff  should  eive  up  the  bill  to 
the  defendant,  tne  latter,  however, 

Eaying  over  the  proceeds  of  the 
ill  to  the  plaintiff  In  pursuance 
of  the  aereement,  the  plaintiff  by 
deed  assigned  to  the  defendant, 
the  bill  and  all  sums  of  money  due 
thereon,  to  and  for  the  defendant's 
own  use,  and  the  defendant  cove- 
nanted to  pay  to  the  plaintiff  a 
sum  equal  to  any  money  he  should 
receive  on  account  of  the  bill : 
Held,  that  the  declaration  im- 
ported, that  the  plaintiff  had  made 
an  absolute  assignment  of  the  bill; 
and  consequently,  that  the  assign- 


ment in  evidence  being  only  con- 
ditional, this  was  a  fatal  variance. 
Vansandau  v.   Burty   M.  2  6. 4. 

Page  42 

2.  Where  there  were  two  assignments 
of  the  same  lease  of  preinises 
within  the  county  of  Middlesex, 
and  that  executed  last  was  re-' 
gistered  first :  Held,  that  the  deed 
last  registered  must,  in  a  court  of 
law,  be  considered  as  fraudulent 
and  void,  in  consequence  o£7  Ann, 
c.  20.  s.  1,,  although  the  party 
claiming  under  the  second  assign- 
ment had  full  knowledge,  when  it 
was  executed,  of  the  prior  exe- 
cution of  the  first  assignment. 
Doe  dem,  Robinson  v.  Alsop,  M. 
2  G.  4.  142 

3.  Where  an  assignment  of  a  lease 
by  deed,  taken  in  execution,  was 
made  in  the  name  and  under  the 
seal  of  office  of  the  riieriff,  by 
A»  B,y  acting  as  under-sheriff: 
Held,  that  such  assignment  was 
sufficiently  proved,  without  proving 
further  the  appointment  of  A.  B. 
as  under-sheriff,  and  that  he  had 
power  by  deed  to  execute  deeds 
m  the  name  of  the  sheriff.  Doe  dem. 
James  v.  Broton^  M.  2  G.  4.      243 

ASSUMPSIT. 
See  Carriers,  1, 2. 

1.  The  giving  up  a  suit,  instituted  to 
try  a  question  respecting  which 
the  law  is  doubtful,  is  a  good  con- 
sideration for  a  promise  to  pay  a 
stipulated  sum ;  and  therefore, 
where  a  ship  having  on  board  a 
pilot  required  by  law,  ran  foul  of 
another  vessel,    and  proceedings 

.  were  instituted  by  the  owners  of 
the  latter  to  compel  the  owners  of 
the  former  to  make  good  the  da- 
mage, and  the  former  vessel  was 
detained  until  bail  was  given,  and 
pending  auch  proceemngs,  the 
agents  of  the  ownei:s  of  the  vessel 
detained,  agreed,  on  the  owners  of 

the 


I 
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tbe  damag^  vessel  renouadn^l 
all  claims  wi  the  otiitr  vfsscl,  aixl 
on  tbdr  proving*  the  amount  oi' 
the  ilaina^e  dutic,  (o  imlcniiiit'y 
tbem,  anil  to  psy  u  stipulated  sum 
by  way  of  duinajjci :  Held,  that  1 
jijere  being  contndictory  duci- 
■ioiu  as  tu  the  point  ivliulhcr  the  | 
ship-ownere  were  lliililc  for  an  | 
iqjury  done  wliilu  thuir  ship  kiu  [ 
ijpder  the  coiitroul  of  the  pilot , 
required  by  lav,  there  vras  a  »ut'- 
ficieat  confiideratiui)  to  sustain  tlic 
pnpiite  tnade  by  the  u(iciits  of 
the  OMoera  of  tlic  detained  vessel 
^  pay  the  stipulated  dainages. 
LoHgriiigc  and  Aiwlher  v.  Doitril/e 
and  Analher,  M.  2  d.i.    Piige-1 17 

^  Assumpsit  will  lie  upon  a  bill  of 
^ctiange  against  a  trading  xor- 
porAtion  whpso  power  of  diatving 
and  accepting  bills  is  recognizud 
by  statute.  Murray  y.  T/ie  I'a't 
Jac/ia  Company,  M.  'J  G.  t.      204 

3.  A  printer  cButiot  recover  for  la- 
bour Of  matci'iaJs  used  in  [>rinting 
any  work,  unless  he  affixce  hi» 
name  to  it,  p<;rsuanL  to  the  39  G.  S. 
c.  79.  t.  y?.  Denslei/  v.  Jiigmhl, 
^,  2  and  3  G.  4.  335 

ATTACHMENT. 
Sfe  Practice,  20. 


ATTORNEY. 
Ste  Pbactice,  9. 


42. 


I,  Where  an  attorney,  in  order  to 
get  possession  of  papers  belonging 
to  A.  B.,  in  the  hands  of  A.  B.'s 
■  former  attorney,  who  had  a  lien 
upon  tliem  for  the  amount  of  his 
bdl  then  in  dii^putc,  undertook  that 
A.  B.  should  enter  into  un  unquali- 
fied reference,  not  revocable,  4c. : 

'  Held,  that  A.  B.  h.iving  become 
Bubsequcntly  bankrupt  for  the 
second  time,  and  ivitliout  paying 
15t.  in  the  pound,  the  proot  of  the 
debt  under  the  commissioa  was  not 


ATTORNEY, 

aa  electioa  bv  the  former  a 
under  4SG.3.  c.  121.  t  11 
to  dispense  with  the  ref« 
and  that  the  attorney  vas 
pursuant  to  his  undertaki 
procure  A~  JR.'s  sigiiatere 
agreement  of  reference,  i 
find  security  fur  the  perfoi 
of  the  award  to  the  satisfac 
the  Master.  £x  parte  V 
U.  2  and  3  G.  *.  Pa 

2.  A  clerk  to  an  attorney  held, 
the  term  for  which  he  was  I 
the  office  of  surveyor  of  taxes 
tlie  crown  :  Held,  that  he 
not,  vithin  2<i  G.  'Z-  c-  4C-  i- 
10.,  be  cpnsiderE>cI  as  serv/i; 
whole  time  »nd  tenu  in  the  p. 
business  of  an  attorney  ;.au{ 
he  ought  npt  to  be  admitti 
tlie  roll  ;  aiii)  that  having  b|ji 
mitted,  lie  ought  to  be  ^truc 
hi  parte  Taylor,  Ginl,  one 
11.  '2  an4  3  G.  +. 

3.  An  attorney  brought  his  ! 
for  his  bill  of  costs,  and  hel 
defendant  lo  bail  for  a  )arge 
than  was  afterwards  found 
due  upon  taxation,  without  1 
any  reasonable  or  prt^ubie 
for  so  doing  :  Held,  that  thi 
a  case  within  the  43  G.J. 
s.  3. 1  and  that  if  not  witbi 
statute,  still  the  Court,  iii  the 
cisc  of  its  iurisdiciioo  ov 
officers,  noujd  compcJ  an  oti 
to  pay  costs  under  such  ci 
stances.  Robinson  v.  Eltat 
3  G.  4. 

4.  Where  a  bailiff  had  written 
attorney  for  writs,  which  the 
sent  witliout  knowing  any  lIi, 
the  parties  or  circumstance: 
die  bailiff  never  representei] 
self,  or  had  been  considered 
attorney,  nor  looked  for  jiny 
upon  the  law  proceedings; 
that  this  uas  not  a  case  witli 
22  G. '2.  C.46.  *.]].;  but  t 
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tyoM  pupi«J)  «ever^]y.     ^px  parte 
Whaim,  T.  3  Q.  4.         Pagp  824- 

AUCTIONEER. 
§iu  Al^wiTy,  I.     FR^ups,  SfA- 

AWARD. 

/S^f  Aj/JITRAMENT,  2.  8.     JlTIf E,  2. 

BAJI,. 
fi^f  Practice^  6.  9.  i7,  18. 

»A^K]ER;S, 
&er  Pi/EADiVG,  28. 

BANKJtUPT. 

1.  A.fB-,  and  C,  entered  into  a  bond 
to  the  king,  the  condition  of  which 
was,  that  A.y  as'  subdistrihujtor  of 
stamps,  should  well  ami  tridy  ac- 
count for  aU  stamped  vdlum  which 
he  should  receive,  and  should  pay 
to  the  commissioners  the  duties 
payable  for  such  stamped  vellum  ; 
imd  also  the  price  of  such  vellum, 
togetlier  with  all  monies  which  he 
should  receive  on  account  of  the 
dudes  on « personal  legacies  and 
«tage-coaches.  A.,  as  subdistri- 
butor, becomes  indebted  to  the; 
king  in  a  certain  sum,  and  after- < 
wards  becomes  bankrupt,  and  ob- 
tains his  certificate.  A.  sci.  fa. 
Iiaving  aflerwards  issued  upon  the 
t>ond,  B.9  one  of  tlie  sureties,  paid 
a  sum  of  money  to  compromise  the 
suit,  and  a  certain  other  sum  in 
defending  the  same  :  Held,  in  an ' 
action  brought  by  the  surety  to 
recover  these  sums  from  the  bank- 
rupt, that  A.  was  a  person  **  surety 
for,  or  liable  for,  a  debt*'  of  the 
4)aokrupt,  witliin  the  meaning  of 
the  49  G.  S.  c.  121.  s,  8.,  and  con- 
•e^aeotly  that  ibe  latter  was  pro- 


tected bj  bis  certificate:  Held, 
also,  that  the  general  plea  of  bank- 
ruptcy was  well   pleaded.     Wfst' 
'  cqU  v.  Hodges,  M.  2  (Gr.  4-. 

•  Page  12 

2.  The  owner  of  goods  being  in- 
debted to  a  factor  in  an  amoMnt 
exceeding  their  value,  cpnsigned 
thesn  to  him  for  sale;  the  fi^tor 
being  also  similarly  indebted  to 
«/.'  iS.,  sold  the  goods  to  bm»  The 
factor  afijerwards  became  ba^k- 
rjiipt ;  and  on  a  settlement  of  ac- 
counts between  J.  S,  and  the  as- 
signees, if.  S.  allowed  credit  to 
th&m  for  the  price  of  goQds>  9nd 
he  then  proved  tbd  relsidjue  of  his 
clsim  against  the  e9tate;  H^ld, 
that  as  the  factor  had  a  lieo  oo  jfhe 
whole  price  of  the  goods,  smgh.  /giet- 
tlemeot  of  ax;co.ynts  belwetm  the 
vendee  and  the  dssign^es,  afforded 
a  good  answer  t»  a^  actipp  agnjpst 
the  vendee  for  th^  pnce  pi  the 
goods,  brought  either  by  or  on 
the  account  of  tlie  original  owoer. 
Hudson  Vi  Granger,  M.  2  G,4.     27 

S.  A>i  a  foreign  merchant,  pvrchi^ed 
in  his  own  pawe,  bMt  gn  aCAP.unt 
and  with  the  money  pf  Bf^  a  Bri» 
tisk  meridiant,  cei'taio  byink  fHn^eB 
in  the  French  imds.  .  The  latter 
drj^w  bijls  upon  A.y  w)»icb  he  ac- 
cepted, on  the  fiecurity  oif  those 
shares  standipg  in  his  na^e ;  and 
these  bills  were  assigned  by  /?., 
for  a  valuable  consideration,  to  C» 
a  British  subject.  BetC^^  they 
became  due,  B.  authorised  A.  by 
letter  to  sell  the  bank  shares,  in 
order  to  reimburse  himself  against 
the  bills.  Before  that  letter  ar- 
rived, A.  had  stopped  payn^ent, 
and  afterwards  became  bankrupt, 
and  the  bills  were  dishonoured; 
B,,  also,  afterwards  became  bank- 
rupt. €.,  by  process  m  the  foreign 
country,  attached  the  bank  shares 
still  standing  in  the  name  of  A.  for 
the  debts  due  to  him  upon  the 
bills ;  and  the  Court  there  decceed 

^  Urn 
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owner,  within  the  21  Jac.  1.  c.  19. 
Knotvles  v.  Horsfall  and  Othersy 
M.  2  G.  4.  Page  134 

7.  Where  a  bond  was  given  under 
4  G.  3.  c.  33.  s.  1.  by  a  member  of 
parliament,  being  a  trader,  and, 
after  his  bankruptcy,  but  before 
his  certificate,  judgment  was  ob- 

.  tained  in  the  suit  in  which  the 
bond  was  given-:  Held,  that  the 
bankruptcy  and  certificate  were  no 
discharge  to  the  bond.  Jameson  and 
Another  Y.  Campbell,  M.  2  G A.  250 

8.  A  testator  devised  a  copyhold 
estate  to  his  wife  for  life,  remain- 
der to  his  son,  and  the  heirs  of 
his  body,  and  there  was  no  custom 
"in  the  manor  to  entail  copyholds ; 
the  son  survived  his  mother,  and 
had  issue,  and  having  become 
bankrupt,  he  died  before  admit- 
tance, and  before  any  bargain  and 
sale  was  executed  by  the  commis- 
sioners of  this  estate:  Held,  that 
he  took  a  fee-simple,  conditional 
at  common  law,  and  that  the  com- 
fnissioners  might  execute  a  valid 
conveyance  of  the  estate  after  his 
death,  pursuant  to  1  Jac.  c.  15. 
*.  17.  Doe  dem.  Spencer  v.  Clark, 
H.  2  and  3  G.  4.  458 

9.  Where  an  attorney,  in  order  to 
get  possession  of  papers  belonging 
to  A.  B.y  in  the  hands  of  A.  B.*8 
former  attorney,  who  had  a  lien 
upon  them  for  the  amount  of  hjs 
bill  then  in  dispute,  undertook  that^ 
A.  B,  should  enter  into  an  un-' 
qualified  reference,  not  revocable, 
&c. :  Held,  that  A.  B.  having  be- 
come subsequently  bankrupt  for 
the  second  time,  and  without  pay- 
ing 15^.  in  the  pound,  the  proof  of 
the  debt  under  the  commission 
was  not  an  election  by  the  former 
attorney  under  49  G.  3«  c,  121. 
s,  14.  so  as  to  dispense  with  the 
reference,  and  that  the  attorney 
was  liable,  pursuant  to  his  under- 

.  taking,  to  procure  A.  B.'b  signa- 
.  tvure  to  an  agreement  of  reference^ 


and  to  find  security  for  the  per- 
formance of  the  awarfl  to  the  satis- 
faction of  the  Master.  Ex  parte 
Hughes,  H.  2  and  3  G.  4.  Page  482 

10.  A  smuggler  may  be  a  trader 
within  1  Jac.  I.  c.  15.  5.2.  as  being 
a  person  who  seeks  his  trade  of 
living  by  buying  and  selling,  al- 
though such  buying  and  selling 
be  illegal.  A  penalty  due  to  the 
crown  is  a  debt  within  21  Jac.  1. 
c.  19.  s.  2. ;  and,  therefore,  where  a. 
trader  lay  in  prison,  above  two 
months,  being  unable  to  pay  ex- 
chequer penalties  for  smuggling : 
Held,  that  it  was  an  act  of  banK- 
ruptcy.  Cobby  Assignee  of  Monset/f 
v.  Sumondsy  H.  2  and  3  G.  4.    516 

11.  The  commissioners  of  bankrupt 
are  authorised  by  the  49  G.  3. 
c.  121.  5. 13.  to  bring  up  a  bank- 
rupt, charged  in  execution,  for  the 
purpose  of  a  full  disclosure  of  his 
estate  and  effects,  at  any  of  the  three 
meetings  under  the  commission,  or 
any  adjournment  thereof.  Spence 
and  Another  v.  Jones,  E.  3  G.  4. 

705 

12.  A  bankrupt  in  the  interval  be- 
tween the  second  and  third  meet- 
ings under  his  commission,  gave  a 
promissory  note  as  a  security  for  a 
pre-existing  debt  to  a  creditor, 
who  was  acting  as  one  of  the 
commissioners  at  the  time,  and 
aflerwards  signed  the  bankrupt's 
certificate.  The  debt  for  which 
the  security  was  given  was  not 
proved  under  the  commission : 
Held,  that  such  security  was  in- 
valid, and  that  no  action  could 
be  maintained  upon  it.  Hauxvood 
Gent,  one,  Sfc.  v.  Chambers,  E.  3  G* 
4.  753 

13.  Where  a  surety  in  a  warrant  of 
attorney,  in  order  to  discharge  him' 
self  from  his  personal  liability,  paid 
part  of  the  debt  due  to  the  cre- 
ditor of  a  bankrupt,  who  had 
proved  unde^  the  commission,  and 
thereupon  satisfaction  was  entered 

•    •  on 
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on  the  record :  Held,  that  this  did 
not  fall  within  the  49  G.  3.  r.  121. 
».  8.,  as  being  a  payment  of  part 
of  a  debt  in  discharge  of  the  whole, 
and  that  consequently  the  bank* 
rupt's  certificate  was  no  bar  to  an 
action  by  the  surety  to  recorer 
the  money  'so  paid  by  hhn.  Soutien 
V.  Soutien,  T.  3  G.  4.  Page  852 
14-  Where  J.  S.,  being  desirous  of 
making  a  shipment  for  his  own  risk 
and  advantage,  but  not  in  his  own 
name,  represented  to  the  mer- 
chants throurh  whom  the  shipment 
was  to  be  made,  that  the  goods  were 
the  property  of  A.,  and  shipped 
on  his  account;  and  A,  accord- 
ingly, by  the  desire  of  J.  5.,  wrote 
to  those  merchants,  stating  the 
paHy  to  be  so,  and  directing  them 
to  insure,  and  to  advance  money 
to  J.  S,  on  the  goods,  which  was 
done  :  Held,  that  this  was  a  cre- 
dit given  to  A.  by  J.  5.,  by  the 
delivery  of  goods,  in  its  nature 
likely  to  terminate  in  a  debt ;  and 
that,  therefore,  J.  S.  having  sub- 
sequently became  bankrupt.  A, 
was  entitled  to  recover  the  pro- 
ceeds of  the  shipment  from  the 
merchants,  and  to  set  off  against 
them  a  debt  due  from  the  bank- 
rupt to  him,  it  bring  a  case  of 
mutual  credit  witiiin  5G.'i.  r.  30. 
s,  28.  Easum  and  Others,  Assignees 
6f  Dotosland^  a  Bankriipt,  v.  CatOy 
T.  S  G.  4.  861 


BASTARD. 

Sec  Settlement,  4. 


BATHING,  RIGHT  OF. 

The  public  have  no  common-law 
right  of  bathing  in  tlic  b'ca ;  and,  as 
incident  thereto,  of  crossing  the 
sea  shore  on  foot,  or  witli  bathing 
machines,  for  that  purpose.  Blun- 
d$U  V.  CaUerall,  M.  2  G'A.     268 


BILLS  OF  EXCHANGE 

See  Set-off. 

1.  i4.,  d  foreign  mercbant,  purdu 
in  his  own  name,  but  on  ace 
and  with  the  money  of  Bf,  a 
tish  merchant,  certain  bank  tk 
in  the  French  funds.  Tbe  1 
drew  bills  upoa  A,,  which  be 
ceptedi  on  the  securitj  of  t 
shares  standing  io  his  name, 
these  bills  were  assigned  by  B 
a  valuable  consideration  to  C 
British  subject.  Before  they 
came  due,  B.  authorised  A, 
letter  to  sell  tbe  bank  shares, 
order  to  reimburse  himself  agai 
the  bills.  Before  that  better 
rived.  Am  had  stopped  payro< 
and  afterwards  became  bankn 
and  the  bills  were  disbonoun 
B.  also  afterwards  became  bai 
rupt.  C,  by  process  in  the  for^i 
country,  attached  the  bank  fiba 
still  standing  in  the  name  of  i4., 
the  debts  due  to  him  upon  thebr 
and  the  court  there  decreed  tl 
the  bank  shares  should  be  sold,  t 
that  the  proceeds  should  be  i 
plied,  first,  to  pay  a  debt  due  fr< 
B,  to  A.,  and  afterwards  to  ret 
the  bills.  Under  this  decree 
received  a  certain  sum  of  mot 
on  account  of  tbe  biJJs :  He 
that  the  assignees  of  A.  could 
recover  back  this  money  as  moi 
belonging  to  B.  Cazenoee  t 
Another,  Assignees  ofPatver  v.  f 
vost  and  Others,  Af.  2  G.  4.  Page 

2.  The  condition  of  a  bond,  ai 
reciting  that  defendant  and  J, 
had  delivered  and  indorsed  to  \ 
plaintiff  a  bill  of  exchange  dra 
by  J.  S.,  and  accepted  by  A. . 
was,  that  defendant  and  •/.  S., 
either  of  them,  their  heirs,  i 
should  pay  or  cause  to  be  paid 
the  plaintiff,  his  executors,  &c.  1 
sum  secured  by  the  bill,  witliin  « 
month  after  it  should  become .d 
and  payable;  in  case  it  should  i 
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be  then  paid  by  the  acceptor  to 
the  plaintiff,  his  executors,  &c,, 
according  to  the  tenor  of  the  said 
bill,  together  with  interest,  from 
the  time  the  bill  betamc  due  : 
Held,  that,  to  an  action  on  this 
bond,  it  was  not  a  good  plea,  that 
the  bill,  when  due,  had  not  been 
presented  for  payment  to  the  ac- 
ceptor, or  that  due  notice  of  its 
dishonour  had  not  been  given  to 
the  defendant  and  J,  S.,  or  cither 
of  them.  Murray  v.  Kingy  M, 
2G,4f,  Page  165 

3.  Assumpsit  will  lie  upon  a  bill  of 
exchange  against  a  trading  cor- 
poration, whose  power  of  drawing 
and  accepting  bills  is  recognised 
by  statute.  Murraj/y  Administra- 
tor, V.  The  East  India  Comjyany, 
M.  2  G.  4.  20i 

4.  A  bill  of  exchange  was  accepted, 
payable  at  Messrs.  P.  and  //., 
bankers,  Londoriy  but  was  not  pre- 
sented there  for  payment  when 
due,  nor  until  some  days  after : 
the  acceptor  is  still  liable,  no  in- 
convenience having  resulted  to  him 
from  the  delay  to  present  the  bill. 
Rhodes  v.  Genty  M.  2  G.  4.       244 

5*  When  a  defendant,  having  once 
written  his  acceptance  with  the  in- 
tention of  accepting  a  bill,  after- 
wards changes  his  mind,  and  be- 
fore it  is  communicated  to  the 
holder,  or  the  bill  delivered  back 
to  him,  obliterates  his  acceptance : 

•  Held,  that  he  is  not  bound  as  ac- 

•  ceptor.  Cox  and  Others  v.  Troy^ 
H.  2  and  3  G.  4.  474 

6*  Three  persons  joined  as  drawer, 
acceptor,    and    first  indorser,    in 
making   an    accommodation   bill ; 
'    and  it  was  afterwards  issued  for 
■    value     to    J.  S.      Previously     to 
its  being  so  issued,  its  date  had 
been    altered :     Held,     that    the 
'    acceptor  having  assented  to   the 
'    alteration   when    he    wat  inform- 
ed of  it,  it  was  no  answer  to  an 
action  on  tl\e   bill  against   him, 
that  the  bill  had  been  so  altered 


without  the  consent  of  the  drawer 
and  first  indorser,  and  that  a  fresh 
stamp  was  not  necessary  in  conse^ 
quence  of  such  alteration,  the  bill 
having  been  altered  before  it  was 
issued  in  point  of  law.  A^n  accom- 
modation bill  is  not  issued  until  it 
is  in  the  hands  of  some  person  who 
is  entitled  to  treat  it  as  a  secu- 
rity available  in  law.  Downesy. 
Richardson  and  Others 9  Assignees 
of  J'homsony  a  Bankrupt ^  E.  3  G.4. 

Page  674  ' 

BILL  OF  SALE. 
See  Vendor  and  Vendee,  3. 

BOND. 

1.  A.yB.y  and  C,  entered  into  a  bond 
to  the  king,  the  condition  of  which 
was,  that  A.y  as  subdistributor  of 
stamps,  should  well  and  truly  ac- 
count for  all  stamped  vellum  which 
he  should  receive,  and  should  pay 
to  the  commissioners  the  duties 
payable  for  such  stamped  velluth  ; 
and  also  the  price  of  such  vellum^ 
together  with  all  monies  which  he 
should  receive  on  account  of  the 
duties  on  personal  legacies  and 
stage-coached.  A.,  as  subdistri- 
butor, becomes  indebted  to  the 
king  in  a  certain  sumi  and  after- 
wards becomes  bankrupt)  and  ob- 
tains his  certificate.  A  sci.  fa. 
having  afberwards  issued  upon  the 
bond,  B.y  one  of  the  sureties,  paid 
a  sum  of  money  to  comprbmise 
the  suit,  and  a  certain  other  sum 
in  defending  the  same:  Held, 
in  an  action  brought  by  the 
surety  to  recover  these  sums  from 
the  bankrupt,  that  A,  was  a  per- 
son "  surety,  for,  or  liable  for,  a 
debt*'  of  the  bankrupt,  within  the 
meaning  of  the  49  G.  3.  c.  121. 
S.S.;  and,  consequently,  that  the 
latter  was  protected  by  his  certifi- 
cate: Held,  elscF,  .that  the  ge- 
kieral  plea  of  bankruptcy  was  well 

pleaded. 
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plcadtd.  Westcott  v.  Hodges,  M- 
2  G.  K  Page  12 

2.  The  condition  of  a  bond,  after  re- 
citing that  defendant  and  /.  S.  had 
delivered  and  indorsed  to  the 
plaintiff  a  bill  of  exchange,  drawn 
by  /.  S.  and  accepted  by  A.B,,  was, 
tnat  defendant  and  /.  S.,  or  either 
of  them,  their  heirs,  &c.  should 
pay  or  cause  to  be  paid  to  the 
plaintiff,  his  executors,  &c.  the  sum 
secured  by  the  bill,  within  one 
month  after  it  should  become  due 
and  payable,  in  case  it  should  not 
be  then  paid  by  the  acceptor  to 
the  plaintiff,  his  executors,  \-c.  ac- 
cording to  the  tenor  of  the  said 
bill,  together  with  interest  from 
the  time  tlie  bill  became  due : 
Held,  Uiat  to  an  action  on  this 
bond,  it  was  not  a  good  plea,  that 
the  bill  when  due  had  not  been 
presented  for  payment  to  the  ac- 
ceptor, or  thdt  due  notice  of  its 
dishonour  had  not  been  given  to 
.  the  defendant  and  /.  6'.,  or  either 
of  ihern.  Murray  v.  Kingf  M. 
2  G.  ^.  165 

S«  It  is  not  any  defence  at  law,  to  un 
action  on  a  bond  against  a  surety, 
that  by  a  parol  agreement  time 
has  been  given  to  the  principal. 
Daveif  and  Others  v.  Prendvrgrass, 
M.  gCf.  i.  187 

4«  Where  a  bond  was  given  under 
4  G.3.  c.SS.  5. 1.,  by  a  member  of 
parliament,  being    a   trader,   and 

•  after  his  bankruptcy,  but  before  his 
certificate,  judgment  was  obtained 

.  'in  the  suit  in  which  the  bond  was 
'given:  Held,  that  the  bankruptcy 
and  certificate  were  no  discharge 
to  the  bond.  Jameson  and  Another, 
V,  Campbell,  M.  2  G.  4.  250 

5>  The  condition  of  a  bond,  after  re- 

'.'•citiug  that  A.,B.y  aini  C,  had  filed 

•  'Ai  ImU  io  equity  agaiost  D.  and  £„ 
i'  was,  that  the  obligee  would  pay  oil 
,"  aach  cosuas  the  Court  of  Chancery 

tAho^ld  award  to  the  defend^t8«n 
the  hearing  of  the  cause :  Held, 


by  tliree  justices  ( Abbott  C 
bitante),  that  the  death  o 
fore  any  costs  awarded  c( 
be  pleaded  in  discharge 
bond.  Kipling  v.  Tun 
2  C.  4.  P 

5*  Debt  on  a  bond  given  to  ] 
as  treasurer  of  a  friendly  i 
Plea,  that  the  rules  of 
ciety  had  not  been  coniii 
the  quarter  sessions,  purs 
33  G.  3.  c.  54. :  Held,  up 
murrer,  that  the  plea  was  I; 
bond  being  a  good  bond  at  c 
law.   Jones  ▼•  WooUamp  £, 


BROKER. 

See  Principal  asd  Ageit 

A  pawnbroker  is  a  broker  wit] 
5  G.  2.  c.  30.  s.  39.,  and  the 
subject  to  the  bankrupt 
Ravolinson  v.*  Pearson,  M.  ^ 


CARRIER. 

1.  A  parcel  which,  with  its  coi 
exceeded  SL  in  value,  having 
delivered  to  A.  and  B.,  co 
carriers,  to  be  carried  by 
mail-coach,  was  accepted  b} 
to  be  so  carried,  and  was  .« 
put  into  the  mail,  and  carri 
that  conveyance  a  short  disn 
it  was  then  token  out  of  the 
coach  by  a  servant  of  the  ca 
and  left  to   be  forwarded  h 

.  other  coach,  of  which  A.  wi 
o£  the  proprietors,  but  in  whi 
had  no  concern ;  and  tlie  j 
was  lost.  The  carriers  Hftd 
ously  given  notice  that  they  ^ 
not  be  responsible  for  any  pSj 
containing  specified  artick 
whidi,  with  its  coQtent%  s 
exceeds/,  in  value,  if  lost< 
maged,   unless  an   insurance 

.    paid :  Held,  ihat»  notwithsta 

,  this  notice,  the  carriers 'wei 
sponsible  for  the  parcel  in 


CERTIORAttt. 

tioo,  in  consequence  of  their  having  I 
delivered  it  to  be  carried  by  an- 
other coach,  of  which  one  of  the 
carrier!  only  wai  proprietor.  Gar- 
nHt  and  Another  t.  ff^illan  and 
Jonet,  M.  2  G-  4.  Page  5S  | 

S.  A  parcel  containing  country  bank- 1 
fir's  notes,  of  the  value  of  ISOOT., , 
and  addreised  to  their  clerk,  in 
order  to  conceal  the  nature  of  its 
contents,  was  delivered  to  the 
carrier,  without  any  notice  of  its 
Talne,  to  be  carried  by  a  mail- 
coach,  and  was  accepted  by  him  tit 
be  lo  carried.  Tne  parcel  was 
sent  by  a  different  coach,  and  was 
lost.  The  carriers  had  previously 
given  notice  that  they  would  not 
be  anawenble  for  any  parcel  above 
5L  in  value,  if  lost  or  damaged, 
onleM  «tt  insurance  were  paid.  No 
iaturance  having  been  paid  in  this 
case,  Hdd,  notwfthsiandiBg  that 
the  carrier  was  responsible  for  the 
loss.  Sitat  and  Othert  r.  Fagg, 
H.  3  and  3  O.  *.  S*2 

3.  A  carrier  had  given  notice  that  all 
goods  would  be  subject  to  a  lien, 
not  only  for  tht  freight  of  the  par- 
ticular BOtx^t  hut  also  fbr  any 
general  Balance  due  ftom  their  re- 
spective owners.  Goods  harinr 
been  sent  by  the  carrier,  addressed 
totheofderofy.S.,  amereftctor: 
Held,  that  the  carrier  had  not,  as 
uainat  the  real  ovner,  any  lien  fbr 
mt  balance  due  fV'om  J.  a.  Qnery, 
whether,  if  the  notice  had  been, 
Aatiril  goods,  to  wfaomaoever  be- 
longing, should  be  subject  to  a  Ken 
ftr-  my  general  b^ee  thtt  may 
b«  due  mm  the  penons  to  whom 
tkcy  sn  addreMea,  he  would  halve 
M^  rteht  to  retun  the  goods  for 
the  baMDce  doe  (Von  y.  S.  t^rigkt 
T.  Am«  Md  OOun,  H.  9  mi 
SO.*.  S50 

CERTIORARI. 

The  17  0.3.  c.56.  «. S9.  tid^ iway 
Vol.  V. 


COMMISSIONERS.      977 

the  writ  of  certiorari  only  from  of- 
fences for  the  firat  time,  created 
by  23  G.3.  c.  ?7.,  and  does  not 
apply  to  those  created  by  12  G.  I. 
c.  34.,  and  extended  to  the  silk 
and  cotton  trades,  by  22  G.  i. 
c.  37-  Rex  V.  Rogen,  E.  SC*. 
Pag«77S 


COMMISSIONERS. 

See  Sbweks. 

An  inclosure  act  empowered  the 
commitiionerg  to  niaJce  a  rate  to 
defray  the  expenses  of  passing  and 
executing  the  act;  and  enacted, 
that  persons  advancing  money 
shoultl  be  repaid  out  of  die  first 
mroey  raised  oy  the  oomrnissioBers. 
Expeneea'  were  hicurred  in  the 
execution  of  die  act  befbre  any 
rate  was  made.  To  deMy  tlieae 
expenses  the  conunissioiters  drew 
drafts  upon  their  bankers,  reqidr- 
ing  them  to  pay  Ae  sunu  therda 
mentioned,  on  account  of  the  pub- 
lic drainage,  and  to  place  the  sMne 
to  their  account,  ■)  commissi  oneet. 
The  bankers,  during  r  period  of 
six  years,    continuea  to  adnmce 


sioners  were  ^ 
to  the  benkerv 
made; 


peiwiually  naponsAle 
«r«  for  ae  dt«fl»"Bo 


Tne  lattn  harina  from-  time  to 
thne  mtde  balf-yea^  tert*  in  the 
account,  and  cbargeaintarcM  upon 
the  balance  then-  struck,  and  Ae 
conimisaiouera  having  wMtntod  to 
that  mode  oflteepn^  tbe  oeetiOBtB^ 
it  was  bcM,  thu  tidt  nwilt  of 
charging  interest  htit-ftatif  «•> 
not  unlBwAil  go  A«  ground  of 
usury.  EtOom  and  OAtn  v.  BtB, 
M.iO,t.  FOgeM 
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2.  Where  a  copyholder  has  been  ad- 
mitted to  a  tenemeDt  and  done 
fealty  to  the  lord  of  a  manor,  he  is 
estopped  in  an  action  by  the  lord 
for  a  forfeiture  from  shewing  that 
the  legal  estate  was  not  in  the  lord 
at  the  time  of  admittance.  Doe 
(km.  Nepeant  Bart.  v.  Budden^  E. 
dG.4.  Page  626 

'   COPYRIGHT. 

I.  The  manager  of  a  theatre  having 
publicly  represented  for  profit  a 
tragedy,  altered  and  abridged  for 
the  stage,  without  the  consent  of 
the  owner  of  the  copyright,,  is  not 
liable  to  an  action,  although  the 
tragedy  had  been  previously  print- 
ed and  published  for  sale.  iVfur- 
rav  V.  Miston,  E.  3  G.4.         657 

${.  Ihe  vendor  of  a  print,  being  a 
copy  in  part  of  another,  by  vary- 
ing in  some  trifling  respects  from 
the  main  design,  is  liable  to  an 
action  by  the  proprietor  of  the 
original;  and  that  although  the 
vendor  did  not  know  it  to  be  a 
copy.     West  v^FranciSf  E.  3  G.  4*. 
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CORPORATION. 
See  Assumpsit,  2. 

COSTS. 

See  Practice,  2.  7.  8,  9,  10. 15. 16. 
28.  32. 49. 

"county  rate. 

See  Justices,  2. 

COURT. 

By  charter  (he  king  granted,  that  the 
steward  and  suitors  of  a  manor 
should  have  power  te  hold  a  court 
for  the  determination  of  civil  suits, 
and  tliere  had  been  a  non-user  of 
the  court  for  50  years,  (except  for 
the  purpose  of  levying  fines  and 
sufering  recoveries):  Held,  that 
this  court  being  for  the  puMic  be- 


nefit, the  words  of  permission  in 
the  charter  were  obligatory,  and 
that  the  right  of.  determining  suit9 
was  not  lost  by  the  non-user.  Rex 
V.  The  Stetoard  and  Suitors  of  Ha^ 
vering  Atte    Bower,    E.  3  G.4. 

Page  691 

Rex  V.  The  Mavor  and  jurats  of 

Hastings,  Sfc.  S.P.  692 

COURT  LEET,  STEWARD  OFv 
See  Practice,  42. 

COURT  OF  REQUESTSf. 

An  infant  cannot  be  appointed  to 
the  office  of  clerk  or  a  court  of 
requests,  where  it  is  part  of  the 
duty  of  that  officer  to  receive  the 
money  of  the  suitors*  Claridge  vw 
Eveli/n  and  Others,  M.  2  Gk4.   Si 

COVENANT. 

1.  A  Covenant  to  insure  against  fife 
premises  situated  within  the  week- 
ly bills  of  mortality  idemloAed  in 
I4G.3.  (;.?8.,  is  a  covenant  ihat 
runs  with  the  land.  Vernon  v. 
Smith,  M.  2  G.  4.  1 

2.  A  covenant  by  a  lessee,  th^t  he 
will  sufficiently  muck  and'  tnaiiiire 
the  land  with  two  sufficient  'sets  of 
muck,  within  the  space  of  six  of 
the  last  years  of  the  terifi,  the  last 
set  of  muck  to  be  laid  upon  the  pre- 
mises withh)  three  years  of*  Che 
expiration  of  the  terra,  is-sattsfted 
by  the  tenant's  laying  on  two  sets 
of  muck  within  the  three  last  years 
of  the  terra.  Pawnalt  v.  Modres^ 
H.  2and3G.4*  '416 

CRIMINAL  INFORMATION. 

1.  The  Court  will  graint  s,  criminal 
information  for  a  libel  upon  a  pub- 

-  lie  body  of  men  upon  an  afficUivit, 
stating  the  publication  of  the  libel 
by  the  defendant,  Rext.  Williams, 
JB.  3G.4.  595 

2.  Where  the  facts  tiding  to  cri- 

3  S  2  miiiats 
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miiuie  •  magistrate  took  place 
twelve  montlii  before  the  appljca- 
tioD  to  the  Court,  (hey  refuaed  to 
grant  a  criminal  iarormation,  al- 
thougli  the  proaecutor,  in  order  to 
cxcute  the  delay,  ttated  that  the 
facta  had  not  come  to  his  know- 
ledge till  very  ihortly  previoiu  to 
the  application.  Rex  v.  BUhop, 
E.  SU.i.  Page  612 

i.  An  information  for  perjury  atated, 
tliat  derendani,  before  a  commit- 
tee of  the  House  of  Commons, 
being  duly  awom,  deliberately  and 
knowingly,  and  of  hi>  own  act  and 
content,  did  aay,  iircar,  and  give 
in  evidence,  Ac.  It  then  aet  out 
ibe  evidence  to  given.  The  count 
then  averred,  that  the  defendant, 
at  the  bar  of  the  House  of  Lords, 
being  duly  iwom,  deliberately  and 
knowingly,  and  of  hia  own  act  and 
cooaent,  did  aay,  swear,  and  give 
in  eridencc,  &c.  It  tJicn  set  out 
his  evidence,  which  was  directly 
contrary  to  that  given  before  the 
House  of  Commons ;  and  con- 
cluded (after  averments  as  to  the 
identity  of  the  persons  and  places 
referred  to  io  the  evidence  on  both 
occasions),  and  so  the  jurors  afore- 
said  do  way,  that  ihe  said  £.  H. 
did  commit  ^'ilful  and  corrupt 
perjury :  Held,  on  motion  in  ar- 
rest of  judgment,  that  this  count 
woe  bad.  Rex  v.  Harr'u,  T.  3  G. 4. 
926 
CUSTOM. 

Where  in  an  applicatioD  for  a  quo 
warranto  agamst  a  constable,  tlie 
affidavits  in  support  of  the  rule 
stated  that  for  50  years  back,  and 
at  lonft  as  deponents  could  recol- 
lect, there  had  been  a  custom  in 
the  town  to  elect  a  constable  in  a 
particular  mode,  but  did  not  ex- 
pressly state  that  they  believed 
Mch  custom  to  be  immemorial : 
Held,  that  it  was  not  sufficient. 
JUx  V.  Lane,    H.  2  and  3G.4. 


CUSTOM  HOUSE  OFFI 

See  Vek»or  akd  Vkndj 
Paactice,  27. 

DAMAGES. 
See  Practice,  27-  35. 

DEBT. 

See  Practice,  39. 

DEED. 

1.  Where  there  were  two  i 
meats  of  the  aame  Jesse  oi 
mises  within  the  county  of 
Utex,  and  that  executed  lai 
registered  first:  Held,  tht 
deed  last  registered  must, 
a  court  of  law,  be  considei 
fraudulent  and  void  in  t 
quence  of  7  Ann.  c  SO.  *.l 
though  the  party  claiming 
the  second  assignment  hai 
knowledge  when  it  was  exe 
of  the  prior  eicecuIJoD  of  (h< 
assignmenL  Doe  dem,  Robin 
AUsop,  M.  2  G.  4.  Pag 

2.  Where  a  defendant's  ant 
came  into  posfiession  of  c< 
lands  in  1752,  as  a  creditor  i 
a  judgment,  obtained  againi 
then  owner  of  the  land,  oni 
fendant's  family  had  continu 
possession  ever  since  :  Held 
the  original  possession  having 
taken,  not  under  any  convey 
the  length  of  possession  wai 
prima  fucie  evideace  from  wl 
jury  might  infer  a  subsequeol 
veyance  by  the  original  own 
some  of  his  descendants  ;  bui 
it  might  be  rebutted,  and  thi 
jury  must  not  presume  such 
veyance  from  lengtb  of  posse: 
uueas  they  were  satisfied  tl 
had  actually  been  executed. 
dem.  Fenuiick  and  Othen  v. 
M.  SG.4. 

3.  By  a  composition-deed,    rei 
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that  the  insolvent  was  indebted  in 
oertatn  sums  to  t/.  P.  for  rent,  to 
the  crown  for  duties,  to  A.  and  B, 
upon  judgment,  and  to  the  other 
creditors  in  the  sums  of  money 
set  opposite  their  names  in  the 
schedule,  the  insolvent  blu'gaincd 
and  sold  to  trustees  all  his  lease- 
hold messuages,  subject  to  certain 
mortgages,  and  all  his  personal 
estate  whatsoever,  upon  trust  to 
carry  on  the  brewing  and  malting 
business  for  the  benefit  of  the 
creditors,  and  to  collect  outstand- 
ing debts,  and  to  sell  the  farming 
stock,  and  out  of  the  monies  arising 
from  the  sale  of  any  part  of  the 
estate 'that  should  be  mortgaged, 
to  satisfy  the  mortgage,  and  to 
stand  possessed  of  the  residue 
upon  trust  to  pay  «/•  P.  the  rent 
doe  to  him,  the  duties  due  to  the 
crown,  the  rent  which  was,  or 
thereafter  should  become  due  for 
any  of  the  premises  assigned,  the 
interest  upon  the  mortgages,  then 
the  judgment  debt  due  to  A.  and  P., 
then  to  ^ay  all  the  creditors  whose 
debts  dia  not  amount  to  10^.  in  fiill, 
and  at  the  *  expiration  of  nine 
montlis,  to  pay  all  the  other  credi- 
tors the  amount  of  5s.  in  the 
pound.  There  was  a  covenant  by 
the  creditors  that  they  would  re- 
lease their  respective  claims  to 
the  insolvent.  The  indenture  con- 
tained a  proviso,  that  in  case  any 
creditor  whose  debt  should  amount 
to  100/r,  or  any  two  creditors 
whose  debts  should  amount  to 
15(^«  should  not  execute  within 
three  calendar  months,  the  deed 
should  be  void.  A.  and  P.,  the 
judgment  creditors,  whose  debt 
exceeded  150^.,  did  not  execute 
the  deed  within  the  time  required : 
Held,  that  the  deed  was  not  there- 
by rendered  void,  the  intention 
manifostly  being,  that  those  credi- 
tors only  who  were  to  receive  a 
composition  under  thcf  deed,  were 


to  execute  it.     IVetU  v.  GreenhiU^ 
T.  8  G.  4.  Page  869 

DEVIATION. 

See  Insurance. 

DEVISE. 
See  Will,  1,  2. 

!•  A  testator  by  his  will  bequeathed 
the  rents  of  one  dwelling  hoUsc 
situate  in  A.,  to  CiB.  for  liis  life; 
and  from  and  after  the  decease  of 
the  said  C.  P.,  he  bequeathed  the 
same  rents,  together  with  the  rents 
of  all  his  other  houses  and  lands 
unto  his  nephews  and  niece  thferein 
mentioned,  for  their  lives  and  the 
life  of  the  survivor ;  and  after  the 
decease  of  the  survivor  of  them, 
he  gave  and  devised  all  his  houses 
and  lands  to  trustees  in  trust  to 
sell  the  same,  and  to  pay  the  pro- 
duce of  such  sale  unto  tach  or  the 
children  of  his  nephews  and  niece 
as  should  be  living  at  the  dme  of 
the  decease  of  the  survivor;  and 
then  devised  all  the  residue  of  his 
estate  to  C.  P. :  Held,  that  upon 
the  death  of  the  testator,  the 
nephews  and  niece  took  an  imme- 
diate estate  for  their  lives  and  the 
life  of  the  survivor,  in  the  rents  of 
all  the  houses  and  lands,  except 
the  house  specifically  bequeathed 
to  C.  P.  for  his  life.  Doe  dem. 
Annandale  and  Others  v.  Brasier^ 
M.  2  G.  4^  64 

9.  A.  by  his  will,  devised  all  his 
messuage  or  dwelling  house,  with 
the  appurtenances,'  in  Higk'^itteet^ 
in  the  town  of  H*^  and  all  and 
every  his  buildings  and  heredita- 
ments hi  the  same  street  to  his 
mother  for  life,  and  after-  her  death 
to  C.  D.    A.  had  only  ene  house 

.  in  the  High-street,  but  behind  that 

house  he  had  two  cottiM^s  fr^t- 

ing  a  lane,  called  Bake^use-Ume. 

There  was  no  thoroughfiu*e  throtigh 

S  S  3  that 
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In 


that  lane,  the  only  entrance  into 
it  being  from  the  High-Ureet : 
Held,  that  tlie  two  cottages  passed 
under  the. will.  Doe  denu  Hum- 
phreus  v.  Roberts^  //.  2  and  3  G.  4*. 

Page  407 

3.  Where  a  testator  bequeathed  a 
burgage  tenement  to  his  nephew, 
«/•  Z.,  for  life,  and  from  ana  af\er 
his  decease,  to  all  and  every  the 
child  and  children  of  J.  L.  law- 
fully  begotten,  or  to  be  begotten, 
whether  sons  or  daughters,  they, 
if  more  than  one,  to  take,  as 
tenants  in  common,  in  equal  shares 
and  proportions ;  and  for  want  of 
such  issue :  to  his  own  right  heirs 
for  ever:  Held,  that  under  this 
devise,  «/.  L,  took  only  an  estate 
for  life,  and  that  after  his  death, 
his  children  took  only  estates  for 
life  as  tenants  in  common.  Doe 
(iem.  Liversage  v.  Vaughan  and 
IValkcr,  H.  2  nnd  3  G.  4.  46 1 

4.  By  marriage  settlement  certain 
lands  were  limited  to  the  husband 
for  life,  remainder  to  the  wife  for 
life,  and  remainder  to  their  issue. 
Afterwards  certain  freehold  land 
in  the  same  parish  descended  to 
Xhe  husband  in  fee.  There  was 
no  issue  of  the  marriage,  and  the 
husband  being  in  possession  of  the 
freehold  lands  under  the  settle- 
ment, and  the  other  land  of  which 
he  was  seised  in  fee,  devised  to 
his  wife  for  life  all  his  freehold 
and  copyhold  lands  of  which  he 
was  then  in  the  immediate  pos- 
session, and  also  all  his  rever- 
sionary estate,  expectant  on  the 
death  of  his  mother,  in  certain 
other  lands  therein  mentioneil,  and 
afler  the  decease  of  his  wife,  he 
devised  the  same  to  his  daughter 
in  fee,  and  all  other  his  real  and 
personal  estate  he  devised  to  his 
wife,  her^  executors  and  admini- 
strators:  Hold,  that  the  freehold 
land  which  the  husband  held  under 
the  settlement,  passed  under  the 


particular  devise  in  the  will  to 
wife  for  life,  and  after  her  de 
to  his  daughter  in '  fee,  altboo 
the  wife  would  have  taken  I 
same  estate  \n  those  lands  und 
the  settlement.  r>oe  dem*  Netkt 
cote  v.  BaHle^    H.  2  and  $  G. 

Page  4^ 
5.  Devise  of  a  mansion-house  ai 
lands  to  trustees  upon  trust  un 
John  Lttfcombe  Manning  shoii 
attain  the  age  of  21  years,  a 
thea  to  him  for  life,  he  -taking  ai 
using  the  testator's  surname 
Luscombe  instead  of  his  own  si 
name,  with  limitations  over  to  h 
first  and  other  sons  in  strict  sett/t 
mcnt,  they  severally  taking  an 
using  the  testator's  surname  instes 
of  their  own.  There  were  otbi 
limitations  over  to.  other  person 
The  will  then  contained  a  provis 
that  when  any  of  the  premie 
thereby  devised  should  vest  in  ar 
person  not  bearing  the  saman 
of  Luscombe^  that  person  shonl 
as  soon  as  he  should  be  in  pc 
session  of  the  estate,  take  up 
himself  the  name  of  Luscombe^  ai 
use  the  same  as  for  and  iostead 
his  own  surname,  and  should,  wit 
in  three  years  then  next  after,  pT 
cure  his  own  name  to  be  alter^ 
the  testator's  surname  of  Lusam 
by  act  of  parliament,  or  some  cth 
effectual  way  for  that  purpoe 
and  in  case  any  of  the  persons 
whom  the  estate  was  limited,  ai 
who  should  be  in  possession  of  t 
same,  should  not  take  and  use  t 
testator's  surname,  but  should  r 
gleet  to  get  an  act  of  parliamei 
or  some  other  authority  as  effecti 
for  that  purpose  as  aforesaid,  i 
the  space  of  three  years  next  af) 
he  should  be  in  possession,  tl 
then  the  estate  devised  for  t 
benefit  of  such  persons  so  neglei 
ing  to  get  such  act  of  parliamei 
or  other  authority,  should  cess 
and  become  void,  as  if  no  such  u 
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or  estate  had  been  thereby  de- 
vised ;  and  the  same  should  imme- 
diately} upon  the  expiration  of  the 
three  years,  go  oVer  to  and  vest  in 
the  person  next  in  remainder  or 
reversion,  in  the  same  manner  as 
if  such  person  so  ne^ecting  to 
change  his  surname  was  dead  with- 
out issue,  upon  this  express  con- 
dition, that  such  person  so  to  take, 
did  and  should  also  take  the  tes- 
tator's surname,  and  get  an  act  of 
of  parliament,  or  some  other  au- 
thority as  effectual  for  that  pur- 
pose, otherwise  the  estate  was  to 
go  over.  «/.  L,  Mannihgf  before 
he  came  of  age,  or  entered  into 
possession  of  the  premises  de- 
mised, took  upon  himself,  used, 
and  bore  the  surname  of  Luscombe 
and  no  other.  But  no  act  of  par- 
liament had  ever  been  obtamed 
authorising  him  to  chanee  his 
name,  nor  was  the  king*s  hceose 
for  that  purpose  obtained  within 
three  years  after  he  so  entered 
into  possession:  Held,  that  iaas- 
much  as  he  bore  the  surname  of 
Luscatnhe  at  the  time  when  the 
estate  came  to  him,  he  had  sub- 
stantially complied  with  the  di- 
rections of  the  testator,  and  that 
he  did  not  incur  a  forfeiture  of 
that  estate  by  not  obtaining  an 
act  of  parliament)  or  other  au- 
thority, the  proviso  only  applying 
to  persons  not  bearing  the  surname 
of  Luseambe  at  the  time  when  the 
estate  vested  in  them.  Doe  dent. 
Luicombe  v.  Y(Ues  and  Others^  H. 
2aQd56.4.  Page  544 

6.  Where  a  testator,  after  bequ^h- 
ing  a  specific  legacy,  devised  all 
and  every  other  part  of  his  real 
and  personal  estate  to  be  eqqally 
divided  between  his  three  grand- 
children, share  and  share  alike 
for  ever.  -And  alsoi  that  if  either 
of  them  should  happen  to  die 
without  child  or  children  lawfully 


begotten,  that  then  such  part  or 
share  of  the  one  so  dying,  sboold 
be  eq[ually  divided  amongst  the 
survivmg  grandchildren  ;  but,  if 
any  of  his  grandchildren  should 
die  and  leave  child  or  children 
lawfully  begotten,  that^  such  child 
or  children  should  have  their 
parent's  share  equally  divided 
amongst  them,  share  and  share 
alike :  Held,  that  under  this  de- 
vise, the  j^randchildren  took  an 
estate  in  fee  simple  as  tenants  in 
common.  Clayton  and  Others  v.' 
Lwe^  E.SG.^.  Page  .686 

7*  Where  a  testator,  after  devising 
his  estates  to  his  wife  for  life,  be- 
queathed certain  specific  real  pro^ 
perty  (which  be  described  pfur- 
ticufarly)  to  each  of  his  three 
daughters  in  fee,,  and  then  be- 
queathed the  surplus  remaining  and 
book  debts,  ready  money,  monies 
in  the  funds  upon  bond|  and  other- 
wise^ whatsoever,  share  and  sliare 
alike,  to  be  divided  amonnt  his 
three  daughters,  to  be  paid  them 
severally  at  22,  their  equal  share 
and  the  interest  in  the  meantiBie, 
and  in  case  either  of  them  die 
before.  22,  or  sinele,  or  before 
marriage,  that  t^e  dieceased's 
portion  riiould  be  equally  divided 
between  the  two  survivors,-  slifre 
and  share  alike,  or  their  heirs; 
and  in  case  two  died  without  heirs, 
that  the  whole  should  devolve  to 
the  survivor  and  her  heirs,  ^'  in  case 
no  husband  toas  Uving.  ^  V*^^  ^h^ 
enjoy  the  property  mring  Ufe  onfyp 
and  qfierwam  her  or  ifmrjbrtune 
goes  to  the  heir  or  k^rs  of  the  $ur^ 
vivor  or  survivors f  as  heirs  at  lath  ;" 
and  that  in  case  all  his  three 
daughters  die  without  heirs  and 
kave  no  husband  Uving,  or  at  the 
decease  of  the  said  husband,  or  ^us* 
bandsf  certain  legacies  snould  be 
paid  *'  out  of  the  before  mentioned 
estates;*'  and  that  «U  Ijhe  residue 
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of  tlic  oitatet  ihould  be  sold  «nd 
cqtully  divided,  share  and  share 
alike  itmoDgat  hia  (the  testator's) 
brothers  uhI  mter:  Held,  tliat 
tbi«  IsUer  devise  extended  both  to 
tlie  real  and  personal  estate,  and 
that  the  husbands  of  each  of  the 
daughten  by  necessary  implication 
took  an  est^  for  life  in  the  real 
property  bequeathed  to  their  re- 
q>ective  wives.  Doe  dem.  Driver 
end  Othart  v.  Boaling,  E.  3  G.  4. 
Page  722 

8.  Deviie  to  A.  for  99  years,  if  he 
■faould  so  long  live ;  remainder  to 
his  first  son,  Uien  unborn,  for  99 
yean,  if  be  should  so  long  live, 
and  so  on  in  tail  male  to  such  first 
aon  lawfully  issuing  for  ever,  and 
{or  want  and  in  default  of  such 
luue  of  such  first  son,  to  the 
Kcond  and  other  sons  successively 
for  99  years  only,  in  case  he  should 
■o  lung  live ;  and  that  such  elder 
■on,  or  the  issue  of  sucb  elder  son, 
should  have  no  greater  estate  than 
for  99  yeara,  determinable  at  his 
decease ;  and  if  there  should  be 
no  iuue  male  of  A,  at  the  time  of 
Ilia  r  ^ 
•huuld 

time,  and  they  should  all  die  before 
SI  without  issue  male,  then  to  B. 
for  99  yean,  if  ho  should  so  long 
Uve ;  remainder  to  the  first  son  of 
£.  for  99  years,  if  he  should  so 
long  live.  Ac. :  Held,  that  A.  took 
under  the  will  an  estate  for  99 
years  in  the  freehold  eMates,  de- 
ternunable  with  his  life,  and  the 
same  esute  in  th«  leasehold, 
tlicy  should  so  long  continue,  and 
that,  u|K>n  his  den£,  his  first  son 
would  lake  an  estate  for  99  years 
Tn  the  freebokU,  determinable  with 
his  life,  and  the  remainder  of  thi 

'.  terms  in  the  leaseholds:  but,  that 
the  limitations  to  the  second  and 

.1  nther  unborn  suns  of  A.  were  void 
>  lu  teodlDg  to  perpetuity ;  and  the 


linutationa  aver  to  B.  i 
these  void  limitatiaoa,  ■ 
sccfiWatad,  but  were  vi 
Beard  v.  lyettoAt  amd  0 
3G.4.  I 

.  A  testator  deviaed  certai 
to  hia  daughter  for  Ii&,  > 
ber  deceaae,  to  her  bimi  . 
infant,  for  life  j  aad  after 
terminatioa  of  that  eatate 
feiture,  or  otberwiae  to  tn 

E reserve  contingent  rex 
ut  to  permit  A.  B.  to 
the  profits  duiii^  his  lift,  a 
the  deceaae  of  A^  B.,  tha 
heiis  of  hia  body  for  ever 
devise  over  ia  case  of  t^e 
of  his  issue  :  Held,  tliat 
took  an  ectate  twl  in  retn 
Meature  v.  Gut,  T.SG.i. 
0.  fi.  Z-omc  by  will  devised 
lauded  eatatca  to  trusteea,  i 
queatbed  lO^XXX.  as  a  pen 
his  daughter  C.  L^  but  in  c 
should  marry  any  one  of  U 
kinsmen  named  in  the  « 
gave  to  which  ever  of  thi 
married,  certain  eatatci 
specified,  he  taking  the  n 
Lane  and  settling  upon  1 
annuity  of  100(y.  a-year  dun 
life,  and  in  case  that  ( 
stance  did  not  take  place  i 
daughter  CZ..,  be  then  d 
that  it  might  be  ofFisred 
other  daughter  A.  L.  in 
particular ;  and  in  case  ] 
daughter  should  marry  in  th 
aer  above  mentioned,  then 
rected  that  bis  dau^ters 
have  10,0001.  each,  and  in  tli 
he  geve  all  his  estates  to 
his  kinsman,  fi>r  ever,  on  1 
his  heirs,  taking  the  name  o 
irrevocably.  Aflcr  the  i 
this  will,  C.L.  married  one 
who  was  not  one  of  the  [ 
named  in  the  will,  who 
have  become  entitlod  to  tbe 
after  she  married  him,   ai 
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tettabv  paid  her  a  iBorried  portion ; 
wul  aftern  ardi  by  a  codicil  to  his 
«riU  recitiag  her  marriage,  and 
that  lie  had  given  her  a  fortune, 
he  revoked  all  deviKi  and  bequests 
in  her  tkrour  contained  in  his 
oiigiaal  wilt,  and  also  all  claim 
wkich  her  husband  JK.  H.  might 
have  to  any  of  his  real  and  per- 
sons! estates  by  vinue  of  his  mar- 
riage with  hit  daughter  C.  L^  and 
by  virtue  of  his  said  will,  and  in 
lieu  thereof*  he  bequeathed  unto 
end  of  their  children  a  pecuniary 
legacy ;  and  he  then  directed,  that 
in  case  his  other  daughter  should 
marry  either  of  the  persons  men- 
tioned in  his  will,  then  upon  con- 
dition, that  either  of  those  persons 
whom  she  married  and  his  heirs 
would  accept,  take  and  use  the 
name  of  hoax  only,  he  gave  all 
-  bis  real  and  personal  estate  unto 
«ucb  of  those  persons  whom  she 
married,  andhii  heirs;  and  in  case 
his  dau^ter  A.  L.  shonld  not 
marry  either  of  the  persons  men- 
tioned in  hit  will,  or  if  she  married 
one  of  themi  and  he  refused  to  ac- 
cept, take,  uid  use  the  name  of 
LoiM,  in  that  case  he  revoked  all 
his  devises  and  bequests  contained 
in  his  will  and  codicil  in  her  favour, 
and  in  lien  thereof  bequeathed  her 
10,OO(V.  llie  testator  died  soon 
afber  the  date  of  his  codicil,  and 
his  dau^ter  A.  L-  afterwards 
married  7*.  F^  who  wai  not  one  of 
the  persons  named  in  the  will, 
wbo  would  have  been  entitled  to 
the  estate  in  the  event  of  her 
having  married  him,  and  upon  that 
occasion,  the  10,'0O0/.  was  paid  to 
her,  and  W.  D.  then  entered  upon 
the  testator's  estates,  and  took 
upon  himself  die  name  of  L(me, 
and  suSered  a  racoverj;  H«ld, 
that  fT.  D.  was  seised  of  en  in- 
defeasible estate  in  &e  simple  in 
tlie  estate  in  queMton.    Lmoe  v. 
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-  Sir  WUliam  Mmtnen,  Baronet,  T. 

DISTRESS. 
See  Laholoks  and  Tkhamt,  S. 
Lease,  2. 
DOWER. 
Certmn  lands  were  conveyed  to  A- 
B.,  hit  beirs  and  assigns,  to  snch 
uses  as  C,  D.  should  bv  deed  ^>- 
point  i  and  in  default  of,  and  untO 
appointment,  to  the  use  of  C>  D, 
in  fee.     C.  J),  aflowards,  in  exe- 
cudon  of  the  power  by  deed  duly 
made  an  appointment  dt  the  said 
estates  in  favour  of  E.  F.  in  fbe. 
C.  D.,  at  the  time  of  laahing  the 
appointment,  was  married.      Bis 
wife  was  held  not  to  be  ,dow|l^le 
out  of  these  lands.    Raw  V.  pigng, 
B.3G.4.  V^iem 

ECCLESIASTICAL  COURT. 

JURISDICTION  OF. 

Sm  Warbaht,  1. 

EJECTMENT. 
1.  Tbe  growing  cnma  of  •tanant 
havuig  been  saiaad  under  »-6.i». 
a  writ  of  hab.  fac  pow.  «at.  a«b- 
sequently  deliverad  la  the  «b«rtff 
in  an  ejectment,  at  tbe  suit  of  the 
landlord  foonded  «»  a  deaute  inade 
tang  before  tb«  isMiiiw  of  tb*  fi. 
fa.  Held,  that  tbe  sbcnff  km  not 
bDiud  to  sell  tbe  grffting-  cvops 
uodar  tbe  fi.  fa.,  inawniich  aa  they 
could  not  in  point  of  law  ba  Mw- 
sidered  as  beloogkig  t»  the  tanwit, 
tbe  latter  b«iag  a  tNnpwser  6om 
the  day  of  the  demise  imd  in  the 
dadaruioat  Hcldi  alan^  itet  the 
aheriff  hod  no  right  to  aUowHrthe 
landlord  a  yMr^  nat^  waianHm 
statute  of  9  Am^e^  14.,  tbttawiite 
ceaten^ting  an  exkliag  tMaoey, 
which  in  this  caac,  aMMb»lilken 
to  hnve  ceaaed  «n  lb*  day  aCihe 
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ESTREAT. 


demise  in  the  ejectmeot.  Hodgson 
and  Others^  Assignees  of  Seaton  v. 
Gascoigne,  M.  2  G.  4.        Page  88 

2.  The  declarations  of  a  widow  in 
possession  of  premisety  that  she 
neld  them  for  her  life,  and  that 
after  her  death  thej  would  go  to 
the  heirs  of  her  husband,  are  ad- 
missible evidence  to  negative  the 
fiurt  of  her  having  had  twenty 
years'  adverse  possession.  Doe 
dan.  Human,  v.  P^tett,  M.  2  G.  4. 

223 

3.  Where  a  defendant's  ancestor 
came  into  possession  of  certain 
lands  in  1752,  as  a  creditor,  under 
a  judgment  obtained  against  the 
then  owner  of  the  land,  and  de- 
fendant's family  had  continued  in 
possession  ever  since :  Held,  that 
the  original  possession  having  been 
taken  not  under  any  conveyance, 
the  length  of  possession  was  only 
prima  facie  evidence  from  which  a 
jury  might  infer  a  subsequent  con- 
veyance by  die  original  owner,  or 
some  of  his  descendants,  but  that 
it  might  be  rebutted,  and  that  the 
jury  must  not  presume  such  con- 
veyance from  length  of  possession, 
unless  they  were  satisfied  that  it 
had  actually  been  executed*  Doe 
dem.  Fenetoick  v.  Reed,  M.  2  G.  4. 

232 

4.  Where  a  rule  has  been  obtained 
for  staying  the  proceedings  in  eject- 
ment, till  the  costs  of  a  former 
ejectment  have  been  paid,  the 
Court  will  not  interfere,  and  permit 
the  defendant,  in  case  those  costs 
are  not  paid  before  a  certain  day, 
to  be  named  by  the  Court  to  non 
pros,  the  ejectment  pending.  Doe 
dem^  Sutton  v.  Ridgvoaif,  H.  2  and 
S  G.4.  523 

5.  Where  a  copyholder  has  been  ad- 
mitted to  a  tenement,  and  done 
fealty  to  the  lord  of  a  manor,  he 
is  estopped  in  an  action  by  the 
lord  for  a  forfeiture,  from  shewing 
Ihat  tlic  legal  estate  was  not  in  tlie 


lord   at  the   time   of   admittan 
Doe  dem*  Nepean  v.   Sudden^ 
3  G.  4-  Pa^  6 

6.  The  notice  to  the  tenant  id  pt 
session  at  tlie  foot  of  the  decli 
ation  in  q}ectnient>  need  not  be 
the  name  of  the  plaintiff;  but, 
in  the  name  of  the  lessor  of  tl 
plaintiff,  or  even  any  other  perso 
the  Court  will  permit  the  rule  f 
jud^ent  against  the  casual  eject 
to  be  drawn  up.  Goodtitle  dc 
Duke  of  Norfo/i  v.  Notti/e,  \ 
SG.4.  84 

EMANCIPATION. 

I  •  A  pauper  being  eighteen  yean  c 
age,  and  residing  with  his  father 
was  drawn  as  a  militia-man,  an( 
served  for  five  years  as  a  ballotte 
man.  During  his  service  he,  sc 
yen!  times  when  on  furlough,  an 
finally  after  his  discharge  from  th 
miliua,  returned  to  hh  father' 
house :  Held,  that  by  his  so  re 
maining  separated  from  his  father' 
family  after  twenty-one,  he  wa 
emancipated,  although  the  origim 
separation  was  not  voluntary  on  hi 
part.  Rex  v.  The  InhahtanU  c 
Hardwick,  M.  2  G.  4.  171 

2.  During  the  minority  of  a  chii 
there  can  be  no  emancipation,  ur 
less  he  marries,  and  so  become 
himself  the  head  of  a  family,  mean 
tract  some  other  relation,  so  a 
wholly  and  jparmanently  to  exdud 
the  parental  controul.  Semble^  ths 
the  acquiring  a  settlement  oi  bi 
own  does  not  properly  constitnt 
an  emancipation.  Rex  v.  The  In 
habitants  of  fFilmsngton^  H.  2  ani 
3G.4.  52 

ESTOPPEL. 

See  Release,  1.    Pleading,  25 

ESTREAT. 
Sep  PRACTrcE,  19. 

EVIDENCE 


KTIDENCE. 

I.  Declaration  statetl,  that,  m  con- 
sideration that  pkintifF  troutd  at- 
sign  to  the  defendant  a  bill  of  ex- 
change, defendant  undertook,  &c., 
and  Uien  averred  that  plaintiff  did 
osEign  the  bill.  It  appeared  that 
the  parties  had  agreed  that  Ihe 
plaintiff  should  give  up  the  bill  to 
the  defendant,  the  latter  ho*ev«r 
paying  over  the  proceedB  of  the 
bill  to  the  plaintiff.  In  pursuance 
of  the  agreement  the  plaintiff,  by 
deed,  a&signed  to  the  defendant 
the  bill,  and  all  sums  of  money  due 
thereon,  to  and  for  the  defendant's 
own  use  ;  and  the  defendant  cove- 
nanted to  pay  to  the  plaintiff  a  sum 
equal  to  any  money  ne  should  re- 
ceive on  account  of  the  bill:  Held, 
that  the  declaration  imported  that 
the  plaintiff  had  made  an  absolute 
assignment  of  the  bill,  and,  con- 
sequently, that  theaaaigDment  in 
evidence  beins  only  conditional, 
this  was  a  fatal  variance.  Faiuan- 
dau  V.  Burt,  M.  3  G.  *.    Page  42 

S.  In  trespass,  the  first  count  of  the 
declaration  stated,  that  defendant 
assaulted  and  imprisoned  plaintiff; 
and,  during  such  imprisonment, 
struck,  pulled,  and  pushed  him 
about ;  justification,  that  defendant 
arrested  plaintiff  under  process  of 
court,  ana  that  plaintiff,  whilst  in 
custody,  having  conducted  himself 
in  a  violent  manner,  defendant  ne- 
cessarily, and  to  prevent  his  escape, 
strucE,  &c. :  Held,  that  this  latter 
part  of  the  justification  not  being 
provedi  the  plwntiff  was  entitled  to 
judgment,  and  that  it  was  not  ne- 
cessary to  new  assign  the  battery 
by  the  defendant.  Held,  also,  the 
second  count  of  the  declaration 
(which  omitted  the  batterv)  having 
been  justified  by  proof  of  the  writ 
and  warrant,  and  arrest  under 
them,  the  plaintiff,  although  one 
iissault  only  was  proved,  was  still 
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entitled  to  judgment,  having  proved 
Ihe  trespasses  as  laid  in  the  first 
couht.  PhiUips  y.  Howgatc,  M. 
2G.4.  FageSSO 

3.  The  declarations  of  a  widow  in 


after  ber  death,  they  woidd  go  to 
the  heirs  of  her  huabB&d,  are  ad- 
missible evidence  to  negative  the 
fact  of  her  having  had  SO  years 
adverse  possession.  Doe  dem.  Hu- 
man v.  Pettett,  M.  2  G.  4.  223 
4!.  Where  a  defendant's  anoeator 
came  into  possession  of  cerOkin 
lands  in  1752,  as  a  creditor  under  a 
judgment  obtained  against  the  then 
owner  of  the  land,  and  defendant's 
family  had  continued  in  povea- 
sion  ever  since  :  Held,  that  Um  ori- 
ginal potsenion  having  been  taken 
not  under  any  convejanco,  the 
length  of  possession  was  only  prinft 
fade  evidence,  from  which  a  jury 
might  infer  a  sabsequent  con- 
veyance hj  the  original  owner,  or 
some  of  his  deacendtmta,  bat  that 
it  might  be  rebutted,  and  that  the 
jury  must  not  presume  aneh  con- 
veyance from  length  of  poascifion, 
unieaa  tlM  were  satMed  that  it 
had  actually  been  executed.  Doe 
dm.  Fenwiek  v.  Reed,  M,  S  O.  4. 
«32 

5.  Wbereanassignment  (tf  aleaaeby 
deed,  taken  in  execution  wasma^ 
in  the  name  and  under  the  acal  of 
office  of  the  sheriff,  hyA.B.,  net- 
iag  as  under^heriff:.  Held,  that 
such  aangnment  was  nfficiaitly 
proved,  without  pnmag  ftirtber 
the  appointment  of  A.  B.,  as  un- 
der-ahcriff,  and  that  he  had  power 
by  deed  to  execute  deeda  in  the 
name  of  the  gheri£  Doe  dem. 
Jamet  v.  Brmmt  M.SG.*,     S4S 

6.  An  issue  having  been  directed  to 
satisfy  the  Court  as  to  the  fonrery 
of  a  signature  to  a  wamnt  of  at- 
torney, a  verdict  was  found,  etta- 
blishing  the  genuincsKH  of  it,  upon 

evidence 


t 


who  tried  the  canw,  and  to 
Court  upon  hit  report  of  iL 
the  GOiine  of  the  trial,  on  iiupectar 
of  ftaikt,  who  had  never  Hen  the 
party  writs,  waa  called  to  prove, 
iraai  hia  koowtedge  of  hand-writ- 
ing in  ganenl,  that  the  tignature 
in  ^netfiaa  waa  not  genuine,  but  an 
■autatioB ;  thii  evidence  having 
been  retectcd,  the  Court  refnaed 
to  dutnn>  the  verdict,  on  the  ground 
that  9uA  evidence,  even  if  adnui- 
aiUe,  waa  entitled  to  very  little 
wn^t,  and  that  the  ivue  being  to 
aatiaiiy  the  Court,  a  new  trial 
aught  not  to  be  granted,  unleaa  for 
tba  rejection  of  evidence  which 
■Hgfat  reaaonabiy  have  altered  the 
veedieL  Quere,  if  inch  evidence 
Im  atainibto  at  all.  Gumn  v. 
£«KlOTdli,  H.Sand5G.4.  Page 

sso 

7.  Am  aatat*  in  fte,  upon  the  deter- 
BMnatton  of  n  life  cMate,  waa  de- 
viasd  to  the  wife  of  A.  B.  A.  B. 
nai  ooa  of  tb«  aueating  witneaKa 
to  dM  «iU.  The  teatator  died  in 
1179,  aod  the  wife  of  ^.  A.  died 
in  IRIS,  bribre  the  previoua  life 
eaute  wna  determined  :  Held,  that 
A,  B.  waa  not  a  sond  atteating 
witneaa  to  thb  will.  HatfiM  v. 
TAofp,  E.  3  G.  4.  689 

8.  Where  «  libcUoua  psragraph,  aa 

E roved,  oontained  two  references, 
y  which  it  appeared  to  be  in  fact 
liw  laagnage  of  a  thin)  peiaon, 
apeakiag  of  the  plaintiff 'i  conduct, 
and  the  dectantion  in  aetting  it 
out,  hai^  omitted  thoie  reference! : 
Held,  that  theae  onusaiam  altered 
the  aenw  of  the  remainder,  and 
that  the  variance  waa  fatal.  Cart- 
wrigkl  V.  IVrigbt,  E.  3  G.  1.     615 

9.  Where  a  copyholder  hoi  been  ad- 
Mittcd  to  n  tenement,  snd  done 
fealty  to  ihe  lord  of  n  manor,  he 
it  eatoppsd  in  an  action  by  the  lord 
lor  a  forfeiture,  from  shcwmg  that 
the  legal  citato  waa  not  in  the  Urd 


at  the  time  of  adinl 
4em,  Nepean  v.  Bude 

10.  Tn  an  action  on  bil 
the  defendant  pleadei 
tit  to  all  but  a  part,  i 
part  a  tender.  Rep 
after  the  cause  of  ac 
and  before  the  tendei 
demanded  the  stnallei 
that  tbia  issue  <roald 
ported  b^  proof  of  tb 
the  precise  sum  tende 
V.  Griffi/At,  E.  3  G.  ♦. 

11.  A  petition,  addrean 
ditor  of  an  officer  in 
the  secretary  at  war,  bt 
with  a  view  of  obtainin 
his  interference,  the  ju 
debt  due,  and  contain 
ment  of  facta  which,  tl 
gatory  to  the  officer') 
the  creditor  believed  U 
not  a  malicioua  libel  f( 
action  is  maintainable, 
action,  even  upon  theK< 
evidence  maj^  be  recei' 
tliat  the  writer  boni  fi< 
the  facta  stated  in  the 
be  true.  Fairman  \ 
3G.4. 

12.  A  bill  a^inst  an  ati 
filed  of  Michaelmat  ten 

E eared  by  the  memoi 
ave  been  filed  on  the 
vemheri  Held,  that  evi 
admissible  to  shew  that  i 
ally  filed  on  the  24th  . 
Held,  also,  that  a  dems 
fusal  it  evidence  of  a 
version  j  and,  therefo 
deeds  were  in  defcndan 
sion  prior  to  Michadmat 
the  demand  and  refus 
were  on  the  day  after  th 
was  held,  that  this  was  e 
a  conversion  before  I 
Wtiton  V.    Girdtcrtone, 

IS.  Where  premises  had 
niised  by  two  tenants  in 


FACTOR. 

and  the  renta  for  a  tinw  paid  to  the 
agent  of  botfa,  but  afterwards  the 
tenaat  had  notice  to  pay  a  moiety 
of  the  rent  to  each  of  the  two,  aad 

'  the  rent  was  w)  paid  acnordia^y, 
and  separate  receipts  given :  Held, 
that  it  then  became  a  quettion  of 
fiuit  Sot  a  jury  to  say,  wliether  it 
wai  the  intention  of  the  paniea  to 
enter  into  a  new  contract  of  de- 

.  iniBe,  with  a  separate  resenation 
of  reat  to  each.  Powu  v.  Smith, 
T.  SG.t.  ^        Page  850 

EXECUTION. 
See  Fieri  Facms. 

EXECUTOR. 
The  propeny  of  a  deceased  person 
vesta  in  his  executor  from  the  time 
of  his  death,  in  an  administrator, 
from  the  time  of  the  grant  of 
the  letters  of  admimatration ;  and, 
therefore,  where  A.  took  out  let- 
ten  of  administration  under  a  will, 
by  which  he  was  ^pointed  exe- 
cutor i  and  after  notice  of  a  subse* 
quent  will,  sold  the  goods  of  the 
testator :  Held,  that  the  rightful 
executor  in  an  action  of  trover 
was  entitled  to  recover  the  full 
value  of  the  goods  sold,  and  A.  was 
not  entitled,  in  mitigation  of  da- 
rnages,  to  shew  that  he  had  admi- 
nistered the  assets  to  that  amount. 
Woiplieif,  Executrix,  v.  Clat*.  E. 
3G.4.  .  7*4 

EXECUTORY  DEVISE. 
Sm  Dbvisb,  8. 

.  EXTRA-FAROGHIAL  DIS. 
TRICT. 

Sw  Sett  LSM EST,  4. 

FACTOR. 

The  owner  of  goods  being  inikbted 
to  ft  factor  in  an  amount  exceeding 
tbeu-  value,  coDsigned.  then  to  him 
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fer  sale;  the  factor bemg also uii-  . 
lorly  indebted  to  /.  S.,  sold  the 
goods  to  him.  The  factor  after- 
wards becane  bankrupt ;  and,  on 
a  settlement  ot  accounts  between 
/.  S.  and  the  assigneaa,  liS,a\' 
lowed  credit  to  Xbem  for  the  price 
of  the  goods,  and  he  tfaea  proved 
the  residue  of  his  clain  aninattfie 
•state:  Hdd,  that  as  tte  factor 
had  a  lieo  on  tbdrttole  price  of 
the  goods,  such  settlemeiit  of  ac- 
counts between  the  vendee  atid-die 
Bssigoees,  afibrded  a  good  answer 
to  an  action  ^aintf  the  veodte  fbr 
tbe  price  of  tbe  goods,  broucbt 
either  by  or  oo  Uie  accowit  of  uie 
original  owner. 

fiT47G.9.  *»>.S.  cSS.  »fl9. 
"  All  iKHitrsctB  for  cools  ape  to  be 
fairiy  entered  in  a  book  to  be  kept 
by  ^e  Actor,  subscribed  by  ne 
buyer;  andacopyof  such  contract 
is  to  be  delivered  by  the  lactor  to 
the  cleric  of  tbe  market,  within,  an 
hour  after  the  close  at  Ae  market." 
A  factor  having  coals  consigned  to 
him  for  sale  by  A.,  ttU  the  SMoer 
and  entered  the  conlwct  iii  hia 
book,  as  bving  boeft-awAt  $Br  C, 
the  master  of  we  ilufk  IlwMajtt 
signed  by  the  purehaier;  but^.m 
the  copy  delivered  to  lit».  clerk 
of  the  market,  the  purchaaar's- 
name,  as  well  as  that  oCtbefi«tor» 
was  iDSBrted-;  tbe  &otor'had- no- 
aathcKity  to  insert  the  neaM-«f  tbe- 
'  master  in  bis  cotUnwt,  bat  it  wm  »■ 
common  practice  in  tbe  coal  Bade 
Qwrrv,  wbethM,  iude» 


rof  ae 


tbe 

bebrau^  in  tbe  d 

the  prioe  of  Ae  o 

Gnngert  AC  8  G.  t.  Bag*  £7: 

FEMECOVEKT.        ' 
5mCoptro£d,  |.    Phactic^I  iS~ 

FIERI  TACIA8. 

1,  The  growing  erapt-  of  a.  lenant 
having 
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FINE, 


having  been  seised  under  a  fi.  fa., 
a  writ  of  hab.  lac.  pon.  was  sub- 
aeauently  delivered  to  the  she- 
rifty  in  an  ejectment,  at  the  suit  of 
the  landlord,  founded  on  a  demise 
made  long  before  the  issuing  of 
the  fi.  fia. :  Held,  that  the  sheriff 
was  not  bound  to  sell  the  growing 
cropa  under  the  fi.  fiu,  inasmuch  as 
they  could  not  in  point  of  law  be 
considered  as  belonging  to  the  te- 
nant, tlie  latter  being  a  trespasser 
from  the  day  of  the  demise  laid  in 
the  declaration.  Hodgson  v.  Gas- 
coigue,  M.  2  G.  4.  Page  88 

2.  A  sheriff  has  no  right,  under  a  fi. 
la.,  to  seixe  fixtures,  •  where  the 
house  in  which  they  are  situated. is 
the  freehold  of  the  person  against 
whom  the  execution  issues.  Winn 
V*  IngUbtff  Bart,  and  Anoihetf  E. 
SG.4.  625 

HNE. 

BCC   >foRTOAGOR    AND   MoRT- 
GAQEE,  2. 

By  marriage  settlement,  dated  De- 
cember^ 1806,  certain  manors  and 
lands  were  limited  to  the  husband 
for  life,  remainder  to  the  wife  for 
life,  remainder  to  Uie  use  o^  the 
first  and  other  sons  of  the  marriage 
successively  in  tail  male;  remain- 
der in  case  the  wiFe  should  survive 
the  husband,  to  her  in  fee ;  but  if 
she  should  die  in  the  lifetime  of  her 
husband,  remainder  to  the  daugh- 
ters successively  in  tail  male;*  re- 
mainder to  the  use  of  such  persons 

.  related  by  blood  or  consanguinity, 
and  in  such  estates  or  interests, 
and  in  such  manner,  and  charged 
with  such  sums  of  money  in  favour 
of  such  persons  so  related,  as  she 
by  her  will  might  appoint ;  and  in 
case  of  no  such  appointment,  to 
her  in  fee.  The  settlement  also 
contained  a  power  for  the  trustees 
there  named,  at  the  request,  and 
by  the  direction  of  the  husband 

11 


and  wife,  or  the  surviv 
or  exchange  the  settle 
and  for  that  purpose, 
all  and  any  of  the  uses 
in  the  settfemeDt ;  and  ai 
nant  by  the  huabaad  f 
assurance  on  his  part,  a 
his  wife,  and  all  person 
under  him.  In  pursuan 
settlement,  certain  fines 
vied.  By  deed,  datec 
1807,  reciting  the  settleo 
the  fines  levied  in  pursuai 
of,  and  the  limitations  the 
tained,  and  further,  that 
was  desireiis  of  acquiring^ 
lute  power  of  appoiotmc 
the  manors,  &c.  compn'sci 
settlement,  in  the  event 
surviving,  or  dying  in  the 
of  her  husband,  and  thei 
a  eeneral  ^ilure  of  issue 
body,  inheritable  to  the 
&c.  under  the  settlement, 
band  and  wife  covenanted 
certain  fines,  sur  conua 
droit  come  ^  ceo,  with  pi 
tions,  to  J.  G.  and  his  heii 
the  manors,  &c.  comprise 
settlement:  which  ,fines 
operate,  and  to  be  taken  t 
ate,  first,  for  corroborati 
uses  contained  in  the  scl 
antecedently  to  the  limita 
the  use  of  the  wife  in  fee 
and  subject  thereto  to  the 
,  such  persons,  &c.  as  the  y 
will  or  deed  might  appoii 
pursuance  of  this  latter  df 
veral  fines  come  ceo  were 
by  the  husband  and  wife : 
that,  under  these  circum) 
these  latter  fines  did  not 
to  extinguish,  destroy,  or  \ 
the  right  or  power  of  the  1 
and  wife,  and  the  survivor  a 
to  request  and  direct  a  sale 
change  of  the  settled  estate 
the  powers  for  that  purpo 
tained  in  the  settlement,  s 
prevent  an  exercise  of  those 


FORFEITURE. 
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by  tlio  trustees.  The  Earl  and 
Countess  of  Jersey  and  Others  v, 
Deane,  E.  S  G.  4.  Page  569 

FIXTURES.  - 

A  sheriff  has  no  right  under  a  ft.  fa. 
to  seize  fixtures,  where  the  house 
in  which  thej  are  situated  is  the 
freehold  of  the  person  against 
whom  the  execution  issues,  ff^tnn 
V.  Ingiibyy  E.  S  G.  4.  625 

FORFEITURE. 

See  Copyhold,  2. 

Devise  of  a  mansion-house  and  lands 
to  trustees,  upon  trust  until  John 
Luscombe  Manning  should  attain 
tlie  age  of  21  years,  and  then  to 
him  for  life,  he  taking  and  using 
the  testator's  surname  of  Lus- 
combe instead. of  his  own  surname, 
with  limitations  over  to  his  first 
and  other  sons  in  strict  settlement, 
they  severally  taking  and  using  the 
testator's  surname  instead  of  their 
own.  There  were  other  limita- 
tions over  to  otlier  persons.  The 
will  then  contained  a  proviso,  that 
when  any  of  the  premises  tliereby 
devised  should  vest  in  any  person 
not  bearing  the  surname  of  Lus- 

•  combcp  that  person  should,  as  soon 
as  he  should  be  in  possession  of 
the  estate,  take  upon  himself  the 
name  of  Lusoombe,  and  use  the 
same  as  for  and  instead  of  his  own 
surname,  and  should,  within  three 
years  then  next  after,  procure  his 
own  name  to  be  altered  to  the  tes- 

'  tator*8  surnao^  of  Luscombe  by 
act .  of  parliament,  or  some  other 
effectual  way  for  that  purpose,  and 
in  case  any  of  the  persons  to  whom 
the  estate .  was  limited^  and  who 

.  should  be  in  possession  of  the  same, 

'  should  not  take  and  use  the  testa- 
tor's surname,  but  should,  neglect 
to  get  an  act  of  parliament,  or 
some  other  authority  as  effectual 
for  that  purpose  as  aforesaid,  for 
the  space  of  three  years  next  after 


he  should  be  in  possession,  that 
then  the  estate  devised  for  < the 
benefit  of  such  persons  so  neglect- 
ing to  get  such  act  of  parliament, 
or  other  authority,  should  cease, 
and  become  void,  as  if  no  such 
use  or  estate  had  been  thereby  de- 
vised ;  and  the  same  should  inune- 
diately,  upon  the  expiratibn  of  the 
three  years,  go  over  to  and  vest  in 
die  person  next  in  remainder  or 
reversion,  in  the  same  manner  as 
if  such  person  so  neglecting  to 
change  his  surname  was  dead  with- 
out issue,  upon  this  €xpress  con- 
dition, that  such  person  «o  to  take 
did  and  should  also  take  the  testa- 
tor's surname^  and  get  an  act  of 
parliament,  or  some  other  autho- 
rity as, effectual  for  that  purpose, 
otherwise  the  estate  waji  to  go 
over  again.  </•  L*  Manaingf  be- 
fore he  came  of  age,  or  entered 
into  possession  of  the  premises  de- 
mised, took  upon  himself,  used, 
an(i  bore  the  surname  of  Luscombe 
and  no  other.  But  no  act  of  par- 
liament had  ever  beea.  obtained  au- 
thorising him  to  change  his  name, 
nor  was  the  king's  license  for  that 
purpose  obtained  withm  three 
years  afler  be  so  entered  into. pos- 
sessioo:  Held,  that  inasmuch  as 
he  bore  the  surname  of  Luscombe 
at  the  time  wlien  tlie  estate  came 
to  him,  he  had  substantially  •com- 
plied with  the  directions  of  the 
testator,  and  that  he  did  not  incur 
ft  forfeiture  of  tliat.  estate  by  not 
obtaining  an  act  of  .parliamestt  or 
other  authority,  the  proviso  only 
applying  to  persons  not  bearing 
the  surname  oi ,. Luscombe^  at. the 
time ,  when  the  estate  vested  in 
them.  Doe  d^nu  Luscondfc  v. 
Yaiesy  //.  2  aikd  3  G.4i.  Page  544 


.  FOREIGN  ATTACHMENT. 

The  I9G.S.  c.70.  «.4«  i»  confined 
to  those  suits  in  inferior  courts 

where 
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FRAUDS. 


HABEAS  CORPUS. 


lit 


whore  the  proceedings  are  similar 
to  those  in  the  superior  courts  i 
moAf  therefore,  does  not  extend  to 
the  case  of  a  foreign  attachment. 
Bmlmer  w.   Marskall,    T.  SG.4. 

Page  821 

FRAUDS,  STATUTE  OF. 

1.  The  agent  contemplated  by  the 
17th  sect,  of  the  statute  of  frauds, 
who  is  to  bind  a  defendant  by  his 
signature,  must  be  a  third  person, 
and  not  the  other  contracting 
party;  and,  therefore,  where  an 
auctioneer  wrote  down  the  defend- 
ant's name  by  his  authority  oppo- 
siie  to  the  lot  purchased :  Held, 
that  in  an  action  brought  in  the 
name  of  the  auctioneer,  the  entry 
in  such  book  was  not  sufficient  to 
lake  the  case  out  of  the  statute. 
FarAr09ker  v«  Simmmu^  H.  2  and 
SG.4.  SS3 

^  Ah  ^  merchant  in  London,  had 
teen  in  the  habit  of  selling  goods 
to  B»f  resident  in  tlie  country,  and 
nf  delivering  them  to  a  wharfinger 
in  Londonf  to  be  forwarded  to  B. 
by  the  first  ship.  In  pursuance  of 
a  parol  order  from  ^.,  goods  were 
delivered  to  and  accepted  by  the 
wharfinger  to  be  forwarded  in  the 
usual  manner :  Held  that  this,  not 
kaing  an  acceptance  by  the  buyer, 
sras  not  snficient  to  take  the  case 
oiit  of  the  99Car.2.  e.S.  «.  17. 
Mmuon  mnd  Another  ▼.  Armitage^ 
/f.^and9G.4.  557 

S.  An  estate  in  fee  upon  the  deter- 
nnnntion  <if  a  life  estate,  was  de- 
Tised  to  the  wife  of  if.  J9.  /  A.  B. 
wns  one  of  the  attesting  witnesses 
to  the  will.  The  testator  died  in 
1779k  and  the  wife  of  A.B.  died 
hi  181S,  beCsra  the  previous  life 
Mtate  was  detenained :  Held,  that 
A*  B.  was  not  a  good  attesting 
witness  to  this  will.  HaffiM  ▼. 
T^Tf,  £.3  0.4.  589 

4.  Where  there  was  a  verbal  contract 


\}\ 


by  the  plnintiffs,  who  were  mi 
for^  the  aaie  of  n  qumitity  of  I 
which,  at  the  time,  was  not 
pared,  nnd  in  n  state  capaM 
nnmediate  delivery:  HeM. 
this  was  n  centract  for  thetal 
goods  within  S9  Cmr.  2.  r.S.  #. 
Garbuti  ▼.    WmUtm^   JE:   5G 

5.  A  horse  was  sold  by  verbal 
tract,  but  no  time  was  fixed 
the  pa3rment  <if  the  price, 
horse  was  to  remain  with  the 
dor  for  20  days  withoot  any  cfai 
to  the  vendee.     At  the  expire 
of  that  time  the  horse  was  t 
to  grass,  by  the  direction  of 
bayer,  and  by  his  desire  entei 
as  the  horse  of  one  of  the  vendo 
Held,   tliat  there  was  no  acc( 
ance  of  the  horse  try  the  ven 
within  29  Car.  2.  r.  S.  $.  17.  Ca 
V.  Touisaini^  T.  3  G.  4. 

FREEHOLD. 
See  FiXTURKs,  I. 

FRIENDLY  SOCIETIES. 

Soe  PX.EAJD1KG,  27. 

GAME. 

In  order  to  constitute  the  offimci 
keeping  a  setting  dog,  within  \ 
5  and  6  Anne^  c.  14,  #.  f.,  <be  d 
must  be  kept  for  the  purpose 
killincr  and  aestroying  gaihe ;  ai 
ther^ore,  where  it  appear^  tli 
at  the  time  Vhen  the  alleged 
fence  was  charged  to  have  b< 
commitf^,  the  dog  wns  tied  i 
and  never  went  out  into  Ae  A 
with  its  master,  this  was  held  i 
to  be  an  ofRoice  withio  the  statu 
Hmfmtard  v.  Honmr,  M.  9  m 
S0.4.  $ 


HABEAS 
iSee  PaAc^iCK,  20u 


HA] 


HIGHWAY. 


INCLOSURE  ACT.       995 


HARBOUR  DUES. 

Aa  aot  of  pwrliaiBeBt,  imppaui^  a 
rtOBoage  duty  oa  Tettok  conuog 
into  Ukt  harbour  of  Davert  cqd- 
tsiiied  an  exoepiion  of  all  veneU 
empif^ed  in  his  mi^ty't  service : 
Hdfl;  lliat  a  vessel  hired  by  the 
pnarmatcirs^feneral  to  carrv  the 
maiis  and  govemmeQt  dispatches  to 
and  from  Dover  to  CaUust  &c.  the 
VMStef '  of  which  was  permitted  to 
carry  passengers  and  their  luggage, 
and  buUioo,  upon  freight^  is  a  ves 
,  Mi  caBBing  withiu  the  exception. 
HamiboH    v.  SUfw,  E.   3  G.  4. 

Page  649 

HIGHWAY. 
See  Inclosure  Act,  4. 

Two  magistrates  authorised  the  sur- 
veyor of  a  turnpike  road  which  ran 
through  twenty  •nine  townships,  to 
collect  for  the  repair  of  the  road, 
a  composition  in  lieu  of  the  statute 
duty.  The  surveyor  was  not  exa- 
mined upon  Oflkth  as  to  the  necessity 
of  the  composition.  He  afterwardls 
made  an  assessment  of  six-pence 
in  the  pound  upon  the  annual  va- 
lue of  the  lands  of  a  particular 
township  through  which  the  tumf> 
pike  road  passed.  The  sum  to  be 
GoUaoled  undar  the  assessment  was 
the  utmqst  which  the  surv^^  of 
the  turnpike  roads  could  in  any 
oaH  demand  from  the  inhabitants 
of  th«  township,  and  much  ex- 
Gfedad  what  was  reouired  to  put 
Ihat  part  of  the  road  lying  in  the 
towoship  into  complete  repair. 
ttM^.mropike  aarvsey^r  having  re- 
fti^ad  tft^  siwsmtPt  to-.tha  ^ur- 
rfjror  of  the  highways  of  the  town- 
diip,  directed  him  to  collect  the 
sunn  thairm  mentioqed.  •  Uppn  a 
refusal  to  pay  die  sum  assessed  by 
an  inhabitant  6f  the  township,  two 
mMotratea  granted  a  warrant  of 

VOL.V. 


distress  to  levy  the  same:  Hrid^ 
that  the  warrant  was  bad,  die  nrn-* 
gistrates  having  no  jurisdiction 
whatever,  upon  the  ground  that, 
in  order  to  legalise  the  demand 
under  the  assessment,  it  oug^t  to 
have  been  previously  ascertained 
how  many  days'  statute  diity  would 
be  required  to  put  the  road  into 
complete  repair,  the  compodtton 
being  demandable  onlv  in  respect 
of  that  number  of  duys  statute 
duty. 

Semble,  that  in  order  to  justity 
magistrates  in  granting  an  aiitho* 
rity  to  collect  a  compdaitioD'  in 
lieu  of  statute  duty,  it  should  bo 
made  to  appear  upon  oath,  to  badi 
the  magistrates  presents  that  the 
road  can  be  more  eftctudly  tfe* 
paifed  by  such  composttioii. 

Semble,  also,  that  where  die 
composition  is  to  be  coltootod  i& 
several  townships,  it  ought  to  ap^ 
pear  on  the. face  of  the  authority 
Itself,  that,  in  the  Judgment  of  dita 
magistrates,  a  composMhrn,  id  Ilea 
of  statute  duty,  is  adviseabla  in 
each  particular  township^  Simdlefi, 
Bari.  v.  FieUien  and  Oikenf^M.  t 
and  3^4.  PaigtHiSS 
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INCLOSUllE  ACT;     -     ' 

I.  A^  havii^  purdiased  wbl  «iMt 
free  from  vectorial  tithaa»/wkb.  s 
right  of  common  theMelmoavdi 
the 


closed  under  an  act  of  ■■■liwinitU 
and  certain  land  was  ailaHBd^it. .  i. 


in  lieu  of  hia'sdd  right  oi< 
mons  Held, diat no tmawaa^M^ 
able  in  renod  of  thetilattodr-koMk 
fifeafev.MMwt,  Af«SG»di^  tiiiite- 
nAu  iaciosura  aci*  ea4»mwamtd>i 
comoiiHioners  to  maiuMa.jralQttf 
ds6aydrii  rTpiwesrf^amirniiiMt 
aaasataur * thOi  acti  aniL.ianaitfA, 
that  parabns  •  advanomsr:  flNMSl 
should  be  repaid  ottt.oTttis^-ilil 
Bioncyniicd  by  the  camwwiiioii*  x 
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ert.  Expenses  were  incurred  in 
the  executiott  of  the  act  before 
any  nUe  was  made.  To  defray 
these  expenses  the  commissioners 
drew  drafts  upon  their  bankers, 
requiring  them  to  pay  the  suais 
therein  mentioned  on  account  of 
the  public  drainage,  and  to  place 
the  same  to  their  account  as  com- 
miasioners.  The  bankers,  during 
a  period  of  six  years,  continued  to 
adrance  considerable  sums  by  pav- 
ing these  drafts :  Held,  that  the 
commissioners  were  personally  re- 
nnmsible  to  the  bankers  for  the 
drafts  so  made. 

The  latter  baring  from  time  to 
time  made  half-yearly  rests  in  the 
account,  and  charged  mterest  upon 
the  balance  then  struck,  and  the 
commissioners  having  assented  to 
that  mode  of  keeping  the  accounts, 
il  was  held,  that  this  mode  of 
charging  of  interest  half-yearly  was 
not  unlawful  on  the  ground  of 
usury.  Eaton  and  Others  v.  Bell, 
M.20.4.  Page  34 

S.  By  an  inclosure  act  it  was  enacted, 
that  the  commissioners  should  set 
out,  allot,  and  award  certain  por- 
tions of  lands  out  of  tlie  commons 
to  be  inclosed,  unto  the  impro- 
priate rectors  and  curate,  in  lieu 
of  all  great  and  vicarial  tithes ;  and 
the  commissionere  were  required 
to  distinguish  by  their  award  the 
several  ailotmenta  to  the  impropri- 
ate rectors  and  cnrate  respectively, 
and  the  same  allotments  were 
therebr  declared  to  be  in  full  sa- 
tisfaction and  discharge  of  all 
tithes :  Held,  under  this  act,  that 
the  tithes  were  not  extinguished 
until  die  commissioners  made  their 
award.  EUis  v.  Ami$on,  M.  %  G.  4. 

47 
4.  By  a  clause  in  an  inclosure  act,  a 
connnissioner  was  authorised  to  stop 
up  any  way,  provided  it  be  done 
by  the  order,  and  with  the  concur- 
rence of  two  justices,  and  that  order 
was  to  be  subject  to  an  appeal  in 

11 


like  manner,  and  under  su 
and  restrictions,  as  if  the  a 
been  originaly  made  by  si 
ticea.  By  a  subsequent 
any  party  aggrieved  was  ti 
liberty  to  appeal  at  any  tiis( 
six  months  after  the  cause 
plaint.  Under  this  act,  tl 
missioner,  with  the  cone 
and  order  of  two  justices, 
up  a  road  without  girine  t 
lie  notices  required  by  the 
c.  68.:  Held,  that  a  pa 
grieved  might,  under  tnc 
cumstancea,  appeal  at  an 
within  six  months.  Qa«n 
ther  it  be  necessaij  to  giv 
notices  where  roads  are  si 
up  under  the  provisions  of 
closure  act.  Rex  v.  Tcrnnse 
2  and  3  G.  4.  Pa 

INDICTMENT. 
See  Criminal  Informatio 

INFANT. 

1.  An  infant  cannot  be  appoii 
the  office  of  clerk  of  a  d 
Requests,  where  it  is  part 
duty  of  the  officer  to  recei 
money  of  the  suitor.  Ciar 
Evelj^,  M.  2  G.  4u 

2.  Where  an  infant  held  himsi 
as  in  partnership  with  7.5 
continued  to  act  as  s«ch  till 
a  short  period  of  his  oaming  0 
but  there  waa  no  proof  of  his 
any  act  as  a  partner  after  t 
one :  Held,  tnat  it  was  his  c 
notify  bis  disaflirmance  of  th 
nership  on  arriving  at  twent 
and  as  he  had  neglected  to 
that  he  was  responsible  to  f 
who  had  trusted  /.  &  with 
subsequently  to  the  infant's 
ing  twenty-one,  on  the  en 
the  partnersliip.  Qco^e  am 
nitm  V.  Harrison  {m  errot 
2G.4. 

3.  Where  judgment  of  nonmi 
been  given  m  an   action  bi 
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aifainst  an  infaaty  it  is  no  ground  of 
error  chat  the  infant  had  appeared 
by  attorney.  Bird  v,  Peggt  //. 
2  and  3  G.  4.  Page  418 

INSOLVENT  ACT- 
Ste  Practice,  26. 

INSURANCE. 

See  Covenant,  I. 

1.  By  a  poh'cy,  a  ship  was  insured  at 
and  from  Hull  to  her  port  or  ports 
of  loading  in  the  Baitic  Sea  and 
Gulf  of  Finland^  with  h'berty  to 
proceed  to .  and  toucli  and  stay  at, 
any  port  or  ports  whatsoever,  for 
any  purpose^  particularly  at  Elsi- 
more^  without  being  deenied  a 
deviation.  The  ship  touclied  and 
stayed  at  Elsinore  and  Dantzict  to 
deliver  goods,  PUlau  being  her 
port  of  loading :  Held,  that  this 
was  a  deviation.  SoUy  and  An- 
other V.  Whitmore,  M.  2  G.  4.     45 

2*  A  policy  was  effected  on  living 
animals,  warranted  free  from  mor- 
tality and  jettison.  In  the  course 
of  the  voyage,  some  of  the  animals, 
in  consequence  of  the  agitation  of 
the  ship  in  a  storm,  were  killed ; 
and  oChers,  from  the  same  cause, 
received  such  injury  that  they  died 
before  the  termination  of  the  voy- 
age insured:  Held,  that  this  was  a 
ma  by  a  peril  of  the  aea,  for  which 
tbe  underwriters  were  liable.  Lato- 
rence  v*  Aberdein^  M.^G.^,   107 

3.  Where,  in  an  action  on  a  policy 
of  insurance  on  ship^  in  the  usual 
formt  for  twelve  months,  at  sea  and 
in  port,  the  loss  averred  was  as  fol- 
lows :  that  the  ship  having  arrived 
at  the  harbour  of  St*  t/.>  and  dis- 
charged her  cargo,  it  became  ne- 
cessary to  place  her,  and  she  was 
accordingly  placed,  in  a  graving- 
docky  there  to  be  repaired,  and 
near  to  a  certain  wharf  in  the 
graving-dock ;  and  that,  whilst  she 


was  there,  by  the  violence  of  tlie 
wind  and  weather,  she  was  thrown 
over  on  her  side,  whereby  slie 
struck  the  ground  with  great  vio- 
>  lence,  and  was  bilged,  &c. :  Held, 
that  this  was  a  loss  within  the  ge- 
neral words  of  the  policy,  *'  all 
otlier  perils,  losses,  and  misfor- 
*  tunes,  &c.!'  for  which  the  under- 
writers were  liable.  Held,  also, 
that  tlie  above  facts,  with  the  ad- 
ditionul  circumstance  of  there  being 
two  or  three  fcet>  water  in  the 
graving  dock  when  the  accident 
happened,  did  not  amount  to  a  Iosh 
by  perils  of  the  sea.  Phillips  and 
Ajwther  v.   Barber^    M*  2  G.  4. 

Page  161 

4.  The  underwriters  on  a  policy  of 
insurance  are  liable  for  a  loss  aris- 
ing immediately  from  a  peril  of  the 
sea,  but  remotely  from  the  negli- 
gence of  the  master  and  mariners. 
IValker  v.  Maitland,  M.    2  G.  4. 

171 

5.  Where,  during  tlie  course  of  a 
voyage  upon  an  inland  navigation, 
it  became  necessary,  in  order  to 
repair  the  navigation,  to  draw  off 
the  water;  and  t{ie  ship,  in  conse- 
quence, having  been  placed  in  the 
most  secure  situation  that  could 
be  found,  when  the  water  was 
drawn  off,  went  by  accident  upon 
some  piles,  which  were  not  pre- 
viously known  to  be  there  t  Held, 
that  this  was  a  strandipg  witbin  the 
usual  memorandum  in  the  policy, 
the  accident  haying  happened  not 
in  the  ordinary  course  of  such  voy- 
age. Ra^ner  v.  Godwond,  M» 
2G.4.  225 

6*  lusi^rance  from  London  to  Jamaica 
generally.  The  goods  insured 
were  destined  to  a  particular  place 
in  the  island,  and  the  usual  course 
in  such  cases  was  for  the  ship  to 
proceed  to  an  adjoining  port,  and 
there  to  tranship  the  cargo  into 
shallops;  but  no  information  of 
jbhia  was  given  to  the  underwriters : 
Held,  notwithstanding,  that  they 
3  T  2  were 
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'    were  Kable  for  k  low  occuiriDR 

I  irfter  audi  trwuhipaiHit  <hi  hum 

■    the  ihaUopt.     SttHart  t.  Sell,  M. 

9G.4.  PsgcSS8 

7.  ^^tere  ■  ahip  and  cargo  wh  btr- 
ntroualy  taken  out  of  her  cmiuk 
bj  the  crew,  tnd  the  •hip  and  put 

'  af  tlie  ureo  wld,  and  tm  remain- 
dor  MM  Rome  b;  another  veaael : 
Held,  that  this  wu  a  total  lou  of 

-  itie  car^  from  the  time  of  the 
committing  of  the  act  of  barratry. 
Dimn  y.  Reid,  S.  3  G.  4.        sm 

INTEREST. 

Sm  Aduikisthator,  1. 

IRISHMAN. 

Set  Sbttlbuemt,  S. 

.     JUDGES'  CERTIFICATE. 
■See  Pbactick,  32. 
JURISDICTION. 

'',  JUSTICES, 

t.'  It  ia  not  n«cenai7,  in  order  to 
fffve  the  juMices  at  Mniou  juris- 
*''  aictioD,  to  hear  an  appeal  against 
'    ov«r>eera'  accoanta,  that  Mica  ac- 

'  'Ctumta  riwuld  previotuly  have  been 
"  ^zwmncd  tmd  allowed  pursuant  to 

'  SO  <?.  S.  c.  4&  Rex  y.  Tiu  Jut- 
*  Heet  «f  Coieheiter,  i/.  3  and  3 
'    e.4.  535 

S^  The  proviso  in  65  Gto.S.  e.5l. 

'  K  ti,  Btattng  that  that  act  shall  not 
-"  giveaAyjurndtction  to  the  justices 
'''  of  the  count;  onranrpUceisitu- 
<  'ate  withln-tfielimiu  of  any  liberties 

"or  fVanthiKB  having  a  wparate  ju- 
"  Hs<lictloa,  ]t  confined  tofraachises 
'''liavnig  a  Mbnralc  jnnadiction  co- 
'''  est^nilive  with  that  posaetied  by 
''*Ae  cosnty  tdBtices  j  and,  tliere- 
/  fbre,  *heretliejust)oea  of  thedty 
'  of  £.  had  no  jurisdiction  by  charter 

to  try  ftloof.  it  was  hdd  ijiat  tbe 
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■  ci^of  J9.  wM  lUiletoi 
iMe.     lUn  f.   Ctmt**, 

S.  An  order  ATBCBBOiia  fi 
wtd  faying  to  liw  ueaaa 
county  •  tarn  to  cnaMe  1 
imbuiae  certain  penooa 
tecedent  dd>t,  altbati^ 
hod  been  inc:urre<l  for  ca 
poses,  M  bad.  Jter  v.  7) 
afflintthire,  E.SG**> 

LANDLORD  AN1>  TE 

1.  The  growing  cropa  oi 
baring  been  seiaea  unda 
a  writ  of  hab.  &c  pas.  i 
■equently  ddivcred  to  lb 
in  an  ejectment,  at  Ae  n 
Undlord.  founded  ob  a  dtm 
long  before  the  iaauii^  t 
fa.  Held,  that  the  aba^ 
bound  to  sell  the  growii 
under  the  fi.  fa.,  inmnoct 
could  not,  in  point  of  law, 
sdcred  «■  beloaging  to  tb 
the  ktter  beiog  a  tre^ma 
the  day  of  the  demise  la 
declaration :  Held,  also, 
sheriff  had  no  ricbt  to  aHo 
landlord  a  years  rent,  m 
statute  ofS  Jira.  c  1*.,  tbi 
contemplating  an  exiitiag 
which  in  this  oaae  mimt  I 
to  have  oeaaed  on  tin  di 
demiae  in  the  cgectaient.  i 
v.GaKoigne,M.i  G.4. 

2.  A  landlord  has  no  rigb 
train,  unless  tlierc  be  ai 
demise  to  the  tenant  at 
rent ;  and,  therelbre,  i 
tenant  was  in  poasetaion, 
memorandum  of  agreefnei 
uO'  lease,  with  a  purcbasiiq 
for  81  yeara,  at  the  net  cl 
of  6Sl^  the  tenant  to  ei 
time  on  or  before  a  particu 
Held,  that  this  only  amoi 
an  agreement  for  a  futui 
-and  that  no    lease    havii 

'  executed}   and    bo  :  reat 
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9. 


I . 


3. 


qiHmtiT  pakl»  the  laadlord  was  not 
eadtJed  to  distrain.  Dank  v.  Hun- 
ieriH.  2  and  S  G.  4.  Page  322 
A  cotenant  by  a  lessee,  tbst  he 
will  sufficiently  muck  and  manure 
the  laiid  with  two  sufficient  sets  of 
muck  within  the  space  of  six  of 
llieiaBt  years  of  the  term,  the  last 
set  of  muck  to  be  laid  upon  the 
premises  within  three  years  of  the 
expiration  of  the  term,  is  satisfied 
by  the  tenant's  laying  on  two  sets 
mmuck  within  the  three  hist  years 
of  the  term.  Pownall  y.  Mooresy 
^w2andSG.4.  416 

>  Where,  bya  local  act,  it  was  pro- 
vided^  that  ^  drainage  tax  should 
be  paid  by  the  tenants  of  the  lands 
and  grounds  charged  with  the 
same,  who  might  deduct  and  retain 
the  same  out  of  the  rents  payable 
to  their  Umdlord.  And  also,  that 
in  case  of  neglect  to  pay,  the  tax 
might  be  levied  by  distress  on  the 
goods  and  chattels  which  should 
be  found  on  the  lands  charged 
with  the  tax  in  arrear,  and  if  the 
same  should  be  untenanted,  or  no 
sufficient  distress  could  be  found, 
the  lands  and  grounds  chamable 
should  remain  as  a  surety  for  the 
fMvment  thereof,  and  might  be 
taken  possession  of,  and  let  in  dis- 
oliarge  of  the  tax ;  Held,  that  the 
tenants  to  be  charged  with  the 
tax,  were  those  in  whose  time  the 
tax  accrued  due,  and  not  the 
tenants  for  the  time  being.  And, 
therefore,  where  an  outgoing  te- 
Mint  having  paid  his  rent  in  full, 
had  lefl  property  on  the  premises, 
which  was  afterwards  distrained 
for  the  tax  due  during  his  tenancy, 
and  he  was  obliged  to  pay  it: 
Held,  that  he  might  recover  the 
same  in  an  action  against  his  laqd- 
lord  for  money  paid.  Damson  v. 
UnUm,  ^.  2  and  3  G.  4.  521 
Where  a  copyholder  has  been  ad- 
mitted to  a  tenement  and  done 
fmdty  to  the  lord  of  a  manori  he  is 


estopped  in  an  action  by  the  k»rd 
for  a  forfeiture,  from  shewing  that 
the  legal  estate  was  not  i»;  the 
lord  at  the  time  of  admittaoce. 
Doe  dent.  Nepean  v»  Sudden;  E* 
S  G*  4*  .Page.'jS86 

6.  A  tenancy  by  virtue  of  an  agree- 
ment in  writing  for  three.  Aioiiths 
certain,  is  a  tenancy  •  ^  tor^a  term** 
within  the  meaning  of  the  1  <^  4. 
r.  87.  Doe  dem.  PhilHpg  y*  Boe, 
JS.  8G.4.  7G6 

?•  Where  a  tenant  holds . from  year 
to  year,  but  without  a  lease  or 
agreement  in  writing,  it  is  not  a 
case  within  1  G.  4*  c.  87*  #•  1* 
Doedem.  Earl  of  Bradford  v.  JSor, 
E.SGA.'  770 

8.  Where  certain  mill-machinery, 
together  with  a  miH,  bad  been 
demised  for  a  term  to  a  tenant, 
and  he,  widiout  permissimi  4f  his 
landlord,  severed  the_  machinery 
from  the  mill ;  and  it  was  after- 
wards seized  under  afit^fa*  by  the 
sheriff,  and  sold  by  him:  Held, 
that  no  property  pasMsii  to  the 
vendee,  and  that  the  landlord  was 
entitled  to  bring  trover  for  the 
machinery,  even  during. the  ^^oi^ 
tinuance  of  the  term,  f^r^af^  v. 
Thompson,  1\  3  G.  4.         y.,  J26 

9.  By  lease  granted  ia  \%Htf  mA  to 
take  effect  from  189O,r-.fm0in 
houses,  together  with  «i  picNiA  of 
ground  which  was.-part.o£Mi«ed« 
joining  yard,  were  leased.  .f(i  a 
tenant,  together  with  all  ways  ivith 
the  said  premises,  or  .anv«n»ar|t 
thereof  used  or  ei^oji^  before. 
At  the  time  of  grantiofl^^Uie  lease, 
the  whole  of  toe  yanTwasjii.the 
occupation  of  one  person^  who.bad 

■  always  used  find  enjoyed  a:  oerlain 
right  of  wav  to  every.  pari>of< that 
yard:  Heldy  that  tbeje^aet^-.^as 
entitled  to  such  right  of.  w|^.  to 
the  part  of  the  ymn:  demiseeL  to 
him.  Komfstnts.lMemt,T:i4S^^* 

.-:<•■   'o  fS30 

iO.  Where  premises  iMd  .been  fle- 

3  T  3  mised 
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iiii«ed  by  two  tenants  in  common, 
and  tlie  rent  for  a  time  paid  to  the 
agent  of  botliy  but  aflenrards  the 
tenant  had  notice  to  pay  a  moiety 
of  the  rent  to  each  of  the  two, 
and  the  rent  was  so  paid  accord- 
ingly, and  separate  receipts  given  : 
Held,  that  it  then  became  a  ques- 
tion of  fact  for  a  jury  to  say,  whe- 
ther  it  was  the  intention  of  the 
parties  to  enter  into  a  new  contract 
of  demise,  with  a  separate  reserv- 
ation of  rent  to  each.    Patois  v. 
Smiih,  T.  S  G.  4*.  Page  850 

II.  Two  messuages  were  conveyed 
to  such  uses  as  A.  should  appoint, 
and  in  default  of  appointment  to 
A,  for  life,  and  afler  the  deter- 
mination of  tliat  estate  in  his  life- 
time to  B.  for  the  life  of  .^.,  in 
trust  for  A.  and  his  assigns ;  with 
remainder  to  A.  in  fee.  A.  leased 
both  these  messuages  to  a  tenant 
at  an  entire  rent  of  65L  lOf.  for  a 
term  of  years,  and  during  the  con- 
tinxiance  of  that  term,  contracted 
to  sell  the  reversion  of  one  of  the 
messuages  to  C  In  the  contract 
tlie  messuage  was  described  on 
lease,  together  with  another,  and 
that  the  apportioned  rent  in  re- 
spect of  it  was  4<V.  A.  and  B. 
aflerwards  conveyed  the  reversion 
of  both  houses,  and  the  entire  rent 
of  65/.  lOf.  unto  C.  to  certain  uses, 
viz.  as  to  the  said  messuage  which 
A.  had  contracted  to  sell,  and  the 
yearly  rent  of  40^.,  together  with 
all  powers  and  remedies  reserved 
for  recovering  the  rent  of  65/.  10*. 
to  such  uses  as  A.  should  appoint ; 
and  as  to  the  other  messuage  and 
the  residue  of  the  entire  rent,  to 
the  use  of  A»  in  fee.  A.  after- 
wards appointed  the  messuage 
which  he  had  contracted  to  sell, 
and  the  apportioned  rent  to  the 
vendee :  Held,  that  the  latter  did 
not  acquire  the  same  rights  and 
remedies  against  the  lessee  as  he 
would  have  acquired  H^  the  rent 


Imd  been  legally  apportk 

{ury,  the  lessee  for  the 
>cing  bound  by  an  appoi 
made  without  his  consei 
▼.  Cottms,  T.  3  G.*  4.       j 

LEASE. 

1.  Where  there  were  Cwc 
ments  of  the  same  leaic 
mises  within  the  county  <A 
sex,  and  that  execsuted 
registered  first :  Held,  i 
dml  last  registered,  mi 
court  of  law  be  consid 
fraudulent   and    void,    in 

Suence  of  7  Jmm.  c*  90*  s 
lough  the  puty  clalmini 
the  second  asngnment  1 
knowledge,  when  it  was  es 
of  the  prior  execudon  of  I 
assignment.  Doe  dem.  / 
V.  AUiop^  M.  2  G.  4*. 

2.  By  a  private  act  passed 
year  1720,  certain  estati 
settled  in  strict  settlemen 
power  was  reserved  to  the 
tive  tenants  in  tail,  by  c 
lease  any  part  of  the  lands 
settled,  **  for  the  term  o 
lives  or  twenty-one  years, 
any  term  or  number  of  y< 
terminable  upon  the  deatl 
termination  of  three  live 
upon  every  such  lease  tl 
reserved,  and  made  payable 
during  the  continuance 
the  usual  and  accustomec 
rents,  boons,  and  services 
same ;  and,  so  as  there 
tained  therein,  a  conditioi 
entry  for  non-payment  of 
rent,  and  rents  thereby  U 
served."  By  lease,  dated 
January f  17^,  a  tenant  i 
the  said  estates  demised  a 
the  premises  thereby,  se 
hold  from  the  date  of  the  I 
ninety-nine  years,  if  three 
therein  named  should  so  Ic 
3rielding    and  paying  yeai 


LEASE. 


999 


every  vear  during  the  said  tenny 
unto  the  lessor,  the  yearly  rent  of 
501.  upon  the  25th  March  and  29th 
Sqotembfr,  by  even  jmd  equal  por- 
tions, the  first  payment  to  be  made 
on  the  25th  of  March  ensuing  the 
date  of  the  lease.  There  was  a 
proviso  that»  if  the  rent  should  not 
be  paid  on  those  days,  or  if  certain 
amerciaments  and  fines  therein 
mentioned,  after  reasonable  de- 
mand, should  not  be  paid,  it  should 
be  lawful  for  the  lessor,  his  heirs, 
and  assigns,  to  re-enter  and  dis- 
train, and  the  distress  to  take 
away,  detain,  and  keep,  until  the 
rent  be  satisfied;  and  there  was 
the  following  proviso  for  re-entry : 
"  that  in  case  the  said  yearly  rent 
should  be  unpaid  for  the  space  of 
twenty-eight  days  after  it  became 
due,  beinff  lawnilly  demanded,  it 
should  be  lawful  for  the  lessor,  his 
heirs,  and  assigns,  to  re-enter." 

Previous  to  the  time  of  passing 
the  act,  the  premises  demised  by 
this  lease  had  been  demised  jointly 
with  other  premises  by  the  settlor's 
ancestor,  by  a  lease  bearing  date 
2d  Februaru,  1708,  "  for  ninety- 
nine  years,  (teteroiinable  upon  three 
lives,  at  a  yearly  rent  of  .82/.  pay- 
able on  the  same  days  as  those 
mentioned  in  the  lease  of  the  6th 
January,  1 785,  and  the  first  pay- 
ment to  commence  on  the  25th 
March  ensuing  the  date  of  the 
lease.*'  It  contained  also  a  similar 
power  for  the  lessor  to  distrain, 
and  a  power  of  re-entry,  upon  the 
rent  being  behind  for  twenty-eight 
days,  upon  its  being  lawfully  de- 
manded, and  not  paid,  and  no 
sufficient  distress  being  found  upon 
the  premises.  It  did  not  i^pear 
whether  any  other  lease  was  grant- 
ed between  that  period  and  the 
year  1756.  At  tliat  time  another 
lease  of  the  premises,  demised  by 
the  lease  of  the  6tli  January,  1785, 
was  granted  at  a  rent  o     32/.  pay- 


able at  the  same  period  as  in  the 
other  leases,  containing  the  same 
powers  of  distress  and  re-entry  for 
non-payment  of  rent  as  those  in 
the  lease  of  the  6th  January^ 
1785 : 

Held,  first,  that  it  was  not  a 
valid  objection  to  the  lease  of  the 
6di  January,  1785,  that  the  rent 
was  made  payable  on  the  25th 
March  and  29th  September,  (al- 
though the  term  commenced  on 
the  Sh  January,  and  that  therefore 
there  was 'a  forehand  rent,  which 
might  prejudice  the  remainder- 
man,) inasmuch  as  the  rent  was 
made  payable  on  the  same  dajra 
by  the  former  lease,  and,  there- 
fore, this  was  the  usual  and  ac- 
customed rent: 

Held,  secondly,  for  t)ie  sanie 
reason,  that  it  was  no  objection  to 
the  lease  tliat  the  rent  was  made 
payable  by  half-yearly  payments, 
although  the  power  required  it  to 
be  payable  yearly ;  the  word  j^ar/y 
meaning  a  payment  of  rent  in  the 
year: 

Held,  thirdly,  that  it  was  no  ob- 
jection to  the  lease,  that  by  the 
terms  of  it  the  landlord  could  dis- 
train only  after  a  reasonable  de- 
mand, and  that  he  was  bound  to 
detain  the  distress  until  the  dis- 
tress was  satisfied ;  for  this  being 
a  clause  introduced  for  his  benefit, 
he  was  not  thereby  abridged  of 
any  right  of  distress  which  ne  had 
by  common  law,  or  of  sale,  under 
the  statute  4  and  5  W.  Sf  Af. : 

Held,  fourthly,  that  it  was  no 
objection  to  this  lease,  that  the 
clause  of  re-entry  reserved  the 
right  of  entry' to  the  landlord  upon 
the  rent  being  twenty-eight  aays 
in  arrear,  for  this  was  a  reasonable 
condition  of  re-entry,  and  was  con- 
formable to  the  old  lease.  Nor 
was  it  any  objection  that  the  right 
of  entry  was  made  to  depend  upon 
the  rents  being  lawfully  demanded, 
3  T  4  for 
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*  for  the  landlord  was  tioc  thereby  | 

•deprived  of   the   benefit  of  the 

'  4  G.  2.  e.  n^  and  consequently 
was  entitled  by  that  statute  to  enter 

'*  without  making  any  demand : 
Held,    also,   that   part  of  the 

'  premises  fbrmeriy  demised  jointly 
with  others  at  one  entire  rent, 
might  be  let  under  the  terms  of 
this  power  at  a  rent  bearing  the 
'fiune  proportion  to  the  old  rent, 
that  the  premises  demised  by  the 
lease  bore  to  the  whole  premises 
formerly  demised.  Doe  dem.  Earl 
afSkremgbur^  v.  Wilton,  H.  2  and 
3G.4.  PageS63 

5*'  A  eoreoant  by  a  lessee  that  he 
will  sufficiently  muck  and  manure 
the  land  with  two  sufficient  sets  of 

.  muck  within  the  space  of  six  of  the 
;iast  years  of  the  term,  the  last  set 

'  of  mock  to  be  laid  upon  the  pre- 
mises within  three  years  of  the  ex- 
•  fMration  of  the  term,  is  satisfied  by 
"  the  tenants  laying  on  two  sets  of 
'  muck  within  the  three  last  years  of 

:'  the  term.  Povmall  v.  Moorcsj  H. 
^and3G.4.  416 


1. 1 


LIBEL. 


I*.  The  Court  will  grant  a  criminal 

«-  iafbrmation  for  a  libel  upon  a  pub- 

Kc  body  of  men,  upon  an  affidavit, 

-    Stating  the  publication  of  the  libel 

:  by  die  dcrendant.    Rex  v.   Wil- 

lmMhE.SG.4f.  595 

S». Where  a  libellous  paragraph,  as 

'  proved,  contained  two  references, 

by  which  it  appeared  to  be  in  fact 

the   language  of  a  third  person 

spooking  of  the  plaintiff's  conduct, 

and  the  declaration  in  setting  it 

:  mat  had  omitted  those  references : 

'  Held,  that  these  omissions  altered 

^  fh»  sense  of  the  remainder,  and 

'that  die  Tanance  was  fatal.    XJari- 

.  mrighty.  Wright,  E.  S  G.  4.      ^\5 

S. .  A  petition  adloreased  by  a  creditor 

<  of  ad  officer  in  the  army  to  the  se- 

. '  csctaiy  set  war,  bon4  fide  and  with 


a  view  of  tibtaiain^,-  Shri 
interference^'  the  fMymei 
debt  due;  and  oofiUuliii|| 
ment  of  facia,  whichy  ;tlHnij 
gatory  t^  the  offieer**  d 
the- creditor  believed  to^h« 
dot  a  mdicioiu  libel  ft 
an  action  is  tnaintainaUei.^' 
an  acti<m,  even  upcNi  the 
issue,  evidence  maj  be  rao 
shew  that  the  writer  bonk 
lieved  the  fiu:ta  stated  in 
tition  to  be  true.  PmniMm 
Em  S  G.  4*  .A 

LIEN. 

1.  The  owner  of  goods  bei 
debted  to  a  factor  in  an  i 
exceeding  thor  value,  coi 
them  to  hun  for  sale;  the  fiKi 
being  similarly  indebted  to 
sold  the  goods  to  him.  The 
aflerwaroB  became  bankmp 
on  a  settlement  of  accoui 
tween  /.  S.  and  the  assignee 
allowed  credit  to  them  f 
price  of  the  gooda,  and  fa 
proved  the  residue  of  hia 
against  the  estate :  Held, 
the  factor  had  a  lien  on  the 
price  of  the  goods,  such  sett 
of  accounts  between  the 
and  the  assignees,  affiwded 
answer  to  an  action  agati 
vendee  for  the  price  of  the 
brought  either  by  or  on  t 
count  of  the  original  owner, 
sojff  V.  Granger f  M*2G.4^ 

%.  A.  a  foreign  merchant,  parch 
his  own  name,  but  on  accon 
with  the  money  of  B.,  a . 
merchant,  certain  bank  sha 
the  French  funds.  The  latte 
bills  upon  i4.,  whioh  he  ace 
on  the  security  of  those 
standing  in  his  name;  and 
bills  were  assigned  by  B»f 
valuable  consideration,  to 
Brttiih  subject.  Before  tb 
came  due/^  authorised  il., J 


/ 
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ter,  to  tell  the  bank  sharety  in 

•  order  to  veiroburie  himself  against 
she  billSi  Before  that  letter  armed 
^/l.  had  stopped  pajrmentf  and  after- 

. -wards  beouae  bankrupt,  and  the 

.  biUs  were  dishonoured;  B.  also 
afterwards  became  bankrupt;  C, 
hy  process  in  the  foreign  country, 
attached  the  bank  shares  still 
standtoff  in  the  name  of  A*  for  the 
debts  due  to  him  upon  the  bills; 
and  the  Court  there  decreed  Uiat 

.  tlie  hank  shares  should  be  sold, 
and  that  the  proceeds  should  be 
applied,  first  to  pay  a  debt  due 
from  B*to  A*f  and  afterwards  to 
retire  the  bills.  Under  this  decree 
C  received  a  certain  sum  of  money 
on  account  of  the  bills :  Held,  that 
the  assignees  of  A.  could'  not  re- 
cover back  this  money  as  belong- 
ing to  B.  Caxenove  and  Another, 
Assignees  of  P&mer  and  Warvoicky 
BatUnrupis,  ▼•  Prevost,  M-2G*  4. 

Page  70 

S.  A  carrier  had  given  notice  that  all 
goods  would  be  subject  to  a  lien, 
not  only  for  the  fi^iffht  of  the  par- 
ticular goods,  but  also  for  any  ge- 
neral balance  due  from  their  re- 
spective owners.  Goods  having 
been  sent  by  the  carrier,  addressed 
to  the  order  of  /•  iS.  a  mere  factor ; 
Held,  that'the  carrier  had  not,  as 
against  the  real  owner,  any  lien 
for  the  balance  due  from  /.  S. 
Quftre,  whether,  if  the  notice  had 
been,  that*  all  goods,  to  whomso- 

•  ever  belonging,  should  be  subject 
to  is  lien  for  any  general  balance 
that  may  be  due  from  the  persons 
to  whom  they  are  addressed,  he 
would  have  any  rtffht  to  retain  the 

•  goods  for  the  biuance  due  from 
LS.  WrigtU  T*.  SneU^  H.  2  and 
SG.i.  d50 

LIMITATIONS,  STATUTE  OF. 

1.  In- an  action  by  an  admtm'strator 
upon  a  bill  of  exchange,  payable 


to  the  testator^  but  .ftcctpted  after 
his  death,  it  was  held,  Aba^'jibe 
statute  of  limitations  begins  i9  9un 
from  the  time  of  granting  the.  let- 
ters of  administratum,  and.  not 
from  the  time  the  4>ilU .  become 
due,  there  betngnooauseof  aolfon 
until  there  is  a  party  capdib»  of 
suing.  Murray f  Admitsmrtiimh  v. 
The  East  India  Companyfi' M» 
2G.4f.  Page  904 

2.  Where  on  a  plea  of  actio  nan  ac- 
crevit  infra  seu  annos,  it  appeased 
that  a  writ,  of  testatum  spem  ca- 
pias Was  issued,  within  sii^yetfkt  in 
Michaelmas  term,  and  an  $lM  tes- 
tatum capias  in  JSosterterm  f(dlow^ 
ing,  but  no  writ  m  Hibanf  terai : 
Held,  that  this  was  sufficient  ,>  to 
take  the  case  out  of  Am  staftnte, 
the  suit  being  actually^  akhoUiffh 
irregularly,  commenced  within/. vx 
years,  and  that  the  contanuances  in 
Hilary  term  might  be  suppiiedrat 
any  time.  Beardmore  ¥•  AflHra- 
bury,  H.  2attd  3  G.  4.       ,     452 

S.  In  order  to  save  the  statute  of 
limitations,  it  is  sufficient  that  \j^e 
writ  be  sued  out,  and  the  return 
thereon  indorsed  upon  it  in  time. 
It  is  not  necessary  that  the  writ 
should  be  delivered  oat  of  the 
sheriff's  office  as  returned.  Tm^r 
and  Another^  Assigmes%  '■  t.  Ajh* 
kins,  H.  2  and  8  G.f.  489 

4.  Where  premises  were  mortgaged  in 
fee,  with  a  proviso  for  re-convby- 
ance,  if  the  principal  end  inUke^ 
were  paid  on  a  given  dajf  and  in 
the  mean  time  that  the  mortgagor 
should  continue  in  possession;  obon 
special  verdict  it  was  fiwnd  ^at 
the  principal  was  not  paid  dnthe 
given  day,  but  that- the  mottnwor 
continued  in  possessioD.  'TlEre 
was  no  finding  by  the  Joy,  eiAer 
that  interest  had  er  had  notlMen 
paidbythemortgi^^:  IMd,that 
upon  this  finding,  itmostbe  laketf, 
that  the  occupation  wis  bgr  i^e 
permission  of  the  mortgagee^and, 

con* 


loos 


LORDS'  ACT. 


coMeqamtlf,  thai  Kitboagh  more 
than  twent  J  yean  had  ehoMcd  hdcc 
default  in  pajment  of  the  money, 
atill  the  monffttftee  wai  not  barred 

a  the  itatute  of  limitations:  Held, 
0,  that  an  attrj  ia  D(«  necenary 
to  avoid  a  fine  levied  t»  the  mort- 
gager. UmU  v.  Doe  (km.  Swtea 
(n emr),  E.SG.*.       Page 6B7 


SorPAKTVERSRIP,  8. 

1.  When  a  deftndant  li  in  execution 
for  a  particular  debt,  under  SOOL, 
rithonoh  the  anregate  of  the  debta 
tot  which  he  i>  in  execution  ex- 
ceed! that  turn,  he  !■  liable,  at  the 
faMBDce  <^  the  particular  creditor, 
to  be  brought  up  under  the  com- 
pulaory  clause  in  the  Tord'a  act, 
S3  0.  S.  c.  5.  ChappOl  v.  AthUy, 
;/.  2  and  S  G.  4-  537 

S.  The  notices  required  by  32  G.  2. 
c.  28.  s.  16.,  need  not  be  penonally 
served  on  the  detaining  creditors. 
Where  the  service  was  sirom  to  be 
on  the  attorney  of  a  creditor  re- 
siding abroad,  it  was  held  sufficient, 
although  the  affidavit  did  not  state 
that  he  was  the  attorney  last  era- 
ployed  in  the  suit  under  which  the 
insolvent  was  detained,  the  ob- 
jection being  taken  by  the  insol- 
vent, and  not  on  the  part  of  the 
creditor.  Chappell  v.  Ashley,  E. 
3  e.+.  7+9 

3.  A  married  woman  who,  with  her 
husband,  is  in  execution  for  a  debt 
contracted  by  her  before  coverture, 
is  not  entitled  to  be  discharged 
under  the  insolvent  actj  she  not 
being  capable  of  executing  a  war- 
rant of  attorney,  and  complying 
with  (he  other  terms  required  by 
the  \G.*.c.U  9.  t.  25.  Ex  parte 
Daacott,E,3G.t.  759 


NOTICE  OF  ACTION. 
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the  piermisBioQ  of  the  mortgagee, 
and  consequently,  that  although 
more  than  twenty  years  had  elapsed 
since  default  in  payment  of  the 
money,  still  the  mortgagee  was  not 
barred  by  the  statute  of  limitations : 
Held,  also,  that  an  entry  is  not 
necessary  to  avoid  a  fine  levied  by 
the  mortgagor.  Hall  v.  Doe  dem. 
Surteet  and  Another ^  in  error ^ 
E.  3  G.  4.  Page  687 

NEW  TRIAL. 
aS^Pbactice,  28. 

NON-USER. 
See  Court,  1. 

NOTICE  OF  ACTION. 

By  a  local  act  relating  to  the  com- 
missioners of  sewers  for  lVestmit%^ 
ster,  it  was  provided  that  no  plain- 
tiff should  recover  in  any  action 
brought  for  any  thing  done  in 
pursuance  of  the  general  acts  for 
sewers,  or  that  act,  unless  notice 
in  writing  was  given  to  the  defend- 
ants, specifying  the  cause  of  such 
action.  A  notice  stated  that  the 
defendants^  who  were  contractors 
under  the  commissioners,  made, 
altered,  &c.  certain  sewers,  &c. 
running  under,  through,  or  ad- 
joining, or  near  to  the  plaintiff's 
house,  in  so  negligent,  incautious, 
unskilful,  improvident,  and  impro- 
per a  manner,  that  it  fell  down ; 
and  by  the  declaration  and  proof 

given,  it  appeared  that  the  sewer 
id  not  run  close  to  the  plaintiff's 
house,  but  close  to  five  other 
houses  adjoining  thereto,  and  that 
the  house  was  damaged,  and  fell 
in  consequence  of  Uie  fall  of  a 
stack  of  chimneys  of  one  of  those 
houses,  which  had  been  built  on 
the  arch  of  the  sewer,  and  which 
had  been  insufficiently  shored  up 
by  the  defendants  during  the  con- 


tinuance of  the  work  :  HekU  tliat 
this  notice  sufficienUy  described 
the  cause  of  action :  Held  also, 
that  commissioners  of  sewers,  and 
persons  working  by  their  order,  in 
the  course  of  uie  necessary  r«qpair 
of  a  sewer  in  the  ne%hboiirliood 
of  houses,  are  boutid  to  take  all 
such  proper  precautions  ibr  secur- 
ing them,  and  to  shore  them  tip  if 
necessary,  as  skilful  persons  would 
do,  and  that  they  were  boiiiid» 
under  the  above  circumstanoesy  to 
give  specific  notice  to  the  owner  of 
the  house  to  which,  die  stack  of 
chimneys  beloneed,  of  their  con- 
struction, and  ottha  danger  itiiiDf 
therefrom,  and  that  a  general  |io- 
tice  to  him  to  take  prq>er  aieaos 
to  secure  his  house  was  not  suffi- 
cient.    Jones  v.  Bird^  T.  SG.^ 

Page  83^ 

OUTLAWRY. 

See  PleadinGi  25. 

PACKETS. 
See  Harbour  Dues,  L 

PARTNERSHIP. 

1.  Where  an  infant  held  himself  out 
as  in  partnership  with  «/.  £••,  and 
continued  to  act  as  such  till  with- 
in a  short  period  of  his  coming  of 
age,  but  there  was  no  proof  or  his 
doing  any  act  as  a  partner  after 
twenty-one :  Held,  that  it  was  his 
duty  to  notify  his  disaffirmance  of 
the  partnership  on  arriving  at 
twen^-one;  and,  as  he  hadneg* 
lectea  to  do  so,  that  he  was  re- 
sponsible to  persons  who  had 
trusted  J.  S.  with  goods,  subse- 
quently to  the  infant's  attaining 
twenty-one  on  the  credit  of  the 
partnership.  Goode  v.  Harriiont 
M.2G.^  147 

2.  By  a  deed  of  dissolution  of  part- 
nership a  power  was  reservea  to 
the  remaining  partners  to  use  the 

name 


IMi        PAWNBROKER. 


PERJURY. 


'/^nme  of  the  retiring  ptrtiiar  in  the 
>  proeecutioii  of  all  buiCs.     In  an 

•  notion  in  which  judgment  had  been 
'  obtained  by  all  the  partners  before 

the  disaolation,  it  was  held  that 
the  remaining  partners  had  autho- 
rity, under  thai  power,  to  give  to 

•  the  defendant  a  note  for  the  pay- 
^HMnt  of  the  six-pences  under  the 

-  Lorda*  act  on  behalf  of  them* 
sehres  and  the  retiring  partner. 
Bmrkm  and  Others  v.  lintt^  Mi 
%G.^  Page%7 

%•  By  deed,  A.  and  B*  covenanted 

to  becoine  partners  in  the  business 

'Ofamrf  clothiers,  for  ten  years,  and 

..'that  A*  should  advance  20,000/.  as 

-  impart  of  the  capital  for  carrying  on 
i^  itha  -business,  and  that  B,  should 
^Hind ^  like  sum;  that  i4.,  during 
-f  IIV€oa(tiuuance  of  the  partnership, 
^>:ahoyld  have  out  of  the  profits^  if 
rciatrfkient,  or,  if  not,  out  of  the  ca- 

-  >mfealv  WM.  yearly  for  his  share  of 
*'.«hio  pR^tt.  ,  B.  then  covenanted 
:(^|PMt,  ell  the  determination  of  the 
;» ^partnership  by  effunon  of  time, 
.'rthoaum  or  ^nSfiOOL  sliould  be  re- 
Mpaid  toil.;  that  B*  should  gua- 
.^tantee  aU  debts  and  pay  all  losses. 
iv;  In  aa  action  brought  upon  this 
i:udeed  to  recover  the  20,000/.  at 
jilhO'  expiration  of  the  ten  years, 
'>iihe  defendant  pleaded,  that  the 
v' deed  was  executed  by  way  of  shift, 
*iikk  pursaance  of  an  usurious  agree- 

•  jaaent*  That  ylea,  upon  issue  join- 
oiedf  was  negatived  by  the  verdict  of 
-^'iif  :the  jury,   and  judgment  was 

!>given  by  the  Court  of  C.P.  for 
(';itM  plaintiffs:  Held)  upon  error  in 
^HK*  Et.>  that  afler  tlmt  finding  the 

'4oed  must  be  taken  to  disclose*  the 
a  f^  iaiiention.  of  the  parties,  and 

vith'ai  it  waa  riot,  therefore,  void  upon 
V.uhe  ground  .of  usury.  G'dpin  v. 
loEnderbys  T.  SG.4f.  954 


.PAWNBROKER. 


li"A  pawnbroker  is  a  broker  within 


u/ 


the  5  G.  2.  <^  so.  s.  99.,-  and 
fore,  subjtet  to  the  baMkru 
A  person  who  had  fomierl 
in  goods  upon  pledge,  b 
cea»ed  tp  do, so,  atill  con 
to  sell  the  unredeemed  p 
thereby  carries  qo  the  trm 
pawnbroker,  and  ia  aul>ject 
bankrupt  laws.  RawUnson  v 
<on,  M.  2G.4.  .  ;  P^ 
2.  A  pawnbroker  has  no  right 
unredeemed  pledges  after  1 
piration  of  a  year  frOtti  th\ 
the  goods  were  pledged, 
original  owner  tender  him  tb 
cipal  and  interest  doe.  fVin 
Smith,  H.  2  and  5  G.  4. 

PENAL  ACTION. 

1.  In  order  to  constitute  the  < 
of  keeping  a.aetting  dogwitli 
5  and  6  Antiet  c  14.  <•  4.  tfa 
roust  be  kept  fi)r  the  purpt 
killing  and  oeatrojring  game 
therefore^  where  it  apfKaured 
at  the  time  when  the  aUei; 
fence, waa  charged  to  have 
committed,  the  dog  waa  ti« 
and  never  went  out  into  the 
with  its  master,  tltia  waa  he 
to  be  an  o£fence  within  tb 
tute.  Haymard  v.  Horme 
2  and  3  G.  4. 

2.  </.  S.,  being  ■  the  inaster  c 
workhouse,  appoiated  by  ai 
ceiving  orders  ixom  the  gua 
of  tlie  poor  of  the  pariah  c 
bought  provisions  from  A.  £ 
of  such  guardians:  Held,  thai 
wtts  liable  to  the  penalty  of 
imposed  by  tlie  56G^fi.clS 
West  V.  Andrews^  H*  2  and  t 

PERIL  OF  tHE  SEA. 
See  Insurance,  ^,  S» 

PERJURY. 

See  CaiMiNAL  Iniormatipk 

PERPETl 


y 
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PERPETUITY. 
See  Dxvfstf,  8. 


PEW. 

'."■  See  Action  ok  the  Cask,  1. 

PILOT. 
S^  SiiiF  Owner,  I. 

PLEADING. 

L  A,f  B.  and  C»  entered  into  a  bond 
■    to  the  king,  the  condition  of  which 
waSy  that  A.^  as  sub-distributor  of 
atampe^  should  well  and  truly  ac- 
count for  all  stamped  vellum  which 
.   he    should   receive^    and    should 
pay  to  the  commissioners  the  du- 
ties playable  for  such  stamped  vel- 
lum,  and  also  the  price  of  such 
TtikiiBy  together  with  all  monies 
'    which  he  should  receive  on  account 
,    of  the  duties  on  personal  legacies 
and  stage  coaches.    A.^  as  sub- 
distributort' becomes  indebted  to 
the  kinff  in  a  certain  sum,  and  af- 
terwaru  becomes  bankrupt,  and 
obtains  his  certificate.    A  scL  fa. 
having  afterwards  issued  upon  the 
bond)  B.,  one  of  the  sureties,  paid 
a  sum  of  money  to  compromise  the 
suit,  and  a  certain  other  aum  in 
defending  the  same :  Held,  in  an 
'    action  brought  by  the  surety  to 
'    reeover  these  smus  from  the  rank- 
*  rupt,  that  A.  was  a  person  ^  surety 
for,  or  liable  for,  a  debt,'*  of  the 
bankrupt,  within  the  meaning  of 
the  49  G.  3.  e.  121.  f.  8. ;  aad,  con- 
'  seqoently,  that  the  latter  was  pro- 
tected by  his  certificate:   Held, 
also,  that  the  general  plea  of  bank- 
ruptcy was  well  pleaded.    WeHcott 
V.  Hodges,  M.  2  G.  4.       Page  12 
2.  DeclaEatiea  stated,  that  in  con- 
sideration that  plaintiff  would  as- 
sign to  defendant  a  bill  of  ex- 
change, defendant  undertook,  &c.; 
and  then  averred,  .that  plaintiff  did 
assign  the  bill.    It  appeared  that 
the  parties  iiod  agreed  that  the 


plaintiff  should  give  jup  the  bJU:to 
the  defendant ;  the  latler»  howwaer, 
paying  over  the  proeeeds  oC.^ 
bill  to  the  plaintim  In  pursuaftce 
of  the  agreement,  the  puunti£^  by 
deed,  assigned  to  the  defimdantthe 
bill,  and  all  sums  of- monqy^e 
thereon,  to  and  for  the  defendant's 
own  use ;  and  the  deffmdanl-eove- 
nanted  to  pay  to  the  plaintiff  a  aim 
equal  to  any  money:  he  should.  re> 
ceive  on  account  of  the  biUrfibld, 
that  the  declaration  imported  that 
the  plaintiff  had  made  asabaalat* 
assignment  of  the  bill^  aodt'can- 
sc^uently,  that  die  'assignosent.in 
evidence  being  oiify  nonditinnil, 
this  was  a  fatal  variance;  Vaimmm^ 
dau  v.  Burt,  M.2G.^    F^i48 

Si.  Assumpsit,  in  condderataoii*  ftkat 
the  plamtiffi  for  the  accunoMif^ 
tion  and  at  the  reqiMSt  ofi  *ibe 
defendant,  would  accepticavtain 
bills  of  exchange,  and  weulib.de* 
liver  them  so  accepted  to  tharde- 
fendant,  in  order  that  Jbe  m%ht 
negotiate  the  same  fiir.  hia -.^frn 
benefit,  defendant  imdeHooltsito 
provide  money  foe  the  pa|mtejiTrf 
the  said  bills  as  tbeyibticansaiiiie» 
and  to  indemnify  the.pkanliff  firto 
any  loss  or  damage  byneiisKiof 
the  acceptance  theteafc rBrsaah, 
that  the  defendant  did nMwodde 
monev  for  the  bills,  novjaotailify 
the  pbuntiff  from  damage^  :bf  ma- 
son whereof  the  plaiH^,  'aisrac- 
ceptor,  was  forced  aad;9oidini)to 
pay  to  theiiolders  of  the  bw  oer- 
tain  sums  of  mooeyr  with  intasast, 
charges,  and.  expeaseati  .Hdd, 
upon  demurrer^  that  J»  fla^iiff 
might  be  entitled^  uponihia  deolsr- 
ation.  to  recover  special  ^damiy^  a 
set-off  was  not  agood<plfls.i:mfil* 
ro^tfs v«  Neikermoad,  di^%4S. 4«^i93 

4. .  Declaratioo  upoa  /o^n^bilb.Vof 
exchange.  Plea  in  bar,  that  de- 
fendant was  indf^te^  tQ*  plaintiff, 
in  divenr  la^  tfiims  iff mbney,  for 
goQfls  solely  and  that.  fp^.  «^i;ufing 

'        '    'to 
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to  the.  pkudtiff  tho  «ud  teveral 
tamt  of  woaejt  ddendant*  before 
his  bankruptcy,  accepted  m  bill  of 
excliaiige»  drawn  by  the  plaintiff, 
for  and  in  payment  of  one  of  the 
nid  several  sums  of  money  in 
which  he  was  so  indebted  as  afore- 
said; and  that  he  had  accepted 
eaeh  of  the  sereral  bills  of  ex- 
change for  which  the  action 
was  brought,  in  payment  of  one 
odier  of  Sie  said  several  sums  of 
money  in  which  he  so  stood  in- 
debted as  aforesaid.  The  plea  then 
stated,  that  defendant  had  duly  be- 
come bankrupt,  and  that  the  bills 
of  exchange  mentioned  in  the  de- 
clamtion  were  proveable  under  the 
commission ;  and  that  the  plainti&, 
being  creditors  for  the  amount  of 
the  mooc^  comprised  in  all  the 
several  bills,  proved  the  amount 
of  one  bill  only  under  the  com- 
mission, and  thereby  made  their 
eleotioa  to  take  the  benefit  of 
tha  commission^  not  only  with  re- 
speet  to  tiie  debt  to  proved,  but 
also  SB  to  the  bills  and  debts  men- 
tioned in  the  declaration :  Held, 
upon  demurrer,  that  thb  plea  could 
not  be  supported  first,  because  the 
proof  of  a  debt .  under  the  com- 
mission of  bankruptcy  cannot  be 
pleaded  in  bar  to  an  action  at  law 
Dfouffht  for  the  same  debti  se- 
condly, that  the  election  of  the 
creditor  to  take  the  benefit  of  the 
commission  is  confined  by  the 
49  G.  S»  €.  121.  s.  14.  to  the  debt 
actually  proved,  and  does  not  ex- 
tend to  mstinct  debts  ejusdem 
neris  due  at  the  same  time*  Ha 
and  Another  v.  Qreemvoodf 
2G.4f.  P^e95 

&>  The  giving  up  a  suit,  instituted 
to  try  a  question  respecting  which 
the  law  is  doubtflil,  is  a  good  con- 
sideration for  a  promise  to  pay  a 
stipulated  sum ;  and,  therefore, 
where  a  ship,  having  on  board  a 
pilot  required  by  law,  ran  foul  of 


another  vessel,  and  pnx 
were  instituted  by  the  oi 
the  latter,  to  compel  the  o\ 
the  former  to  make  good 
mage,  and  the  former  vei 
detained  until  bail  was  m 
pending  such  prooeemn 
agents  of  the  owners  of  tli 
detained  agreed,  on  the  o^ 
tho  damaged  vessel  renoui 
claims  on  the  other  vessel, 
their  proving  the  amount 
damage  done,  to  indemnil 
ai|d  to  pay  a  stipulated  sum 
of  damage:  Held,  diat  thei 
contradictory  decisions  as 
point,  whether  ship  owne 
liable  for  an  injury  aone  wh 
ship  was  under  the  controu 
pilot  required  by  law,  thei 
suflScient  consideration  to 
the  promise  made  by  the  a 
the  owners  of  the  detainee 
to  pay  tlie  stipulated  d 
Longndge  and  Oikers  v. . 
and  Another,  M.  2  G.  4.  P 
6.  Where  in  an  action  on  a  p 
insurance  on  ship  in  the  usi 
for  twelve  months,  at  sea 
port,  the  loss  averred  was 
lows;  that  the  ship  hai 
rived  at  the  harbour  of 
and  discharged  her  cargo 
came  necessary  to  place  I 
she  was  accordingly  plaot 
graving  dock,  there  to  be  m 
and  near  to  a  certain  whar 
graving  dock ;  and  that  wl 
was  there,  by  the  violence 
wind  and  weather,  she  was 
over  on  her  side,  when 
struck  the  ground  with  gi 
lence,  and  was  bilged,  &c. 
that  this  was  a  loss  within 
neral  words  of  the  polic 
other  perils,  losses,  and 
tunes,  &C.,  for  which  the 
writers  were  liable:  Hel 
that  the  above  facts,  with 
ditional  circumstance  of  tl 
ing  two  or  three  feet  watc 
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graying  dock  when  die  accident 
happened,  did  not  amount  to  a  loss 
by  perils  of  the  sea.  Phillips  v. 
Barber,  M.  2  G.  4>.  Page  116 

?•  The  condition  of  a  bond,  after 
reciting  that  defendant  and  «7.  S> 
had  delivered  and  indorsed  to 
the  plaintiff  a  bill  of  exchange, 
drawn  by  «/•  S,  and  accepted  by 
A*  Bf  was,  that  defendant  and 
«7.  S.f  or  either  of  them,  their 
heirs,  &c*  riiould  pay  or  cause 
to  be  paid,  to  the  plaintiff,  hts  ex- 
ecutorsy  &c.  the  sum  secured  b^ 
the  bill,  within  one  month  after  it 
should  become  due  and  payable, 
in  case  it  should  not  be  then  paid 
by  the  acceptor,  to  the  plaintiff, 
his  executors,  &c.  according  to  the 
tenor  of  the  said  bill,  together  with 
interest  from  the  time  Uie  bill  be- 
came due :  Held,  that  to  an  action 
on  this  bond,  it  was  not  a  good  plea, 
that  the  bill,  when  due,  had  not 
been  presented  for  payment  to  tlie 
acceptor,  or  that  due  notice  of  its 
dishonour  had  not  been  given  to  the 
defendant  and  J.8.>  or  either  of 
them.  Murray  v.Kingj  M.  2  G.4. 

165 

S*  It  is  not  any  defence  at  law  to  an 
action  on  a  bond  against  a  surety, 
that  by  a  parol  agreement  time  has 
been  given  to  the  principal.  Davey 
and  Others^  r.  Pr^ndergrasSf  M. 
SG.4.  187 

9*  Assumpsit  will  lie  upon  a  bill  of 
exchange  against  a  trading  cor- 
poration, whose  power  of  drawine 
and  accepting  bills  is  recognised 
by  statute. 

In  an  action  by  an  administrator 
upon  a  bill  of  exchange,  payable 
to  the  testator,  but  accepted  after 
his  death,  it  was  held,  that  the 
statute  of  limitations  begins  to  run 
from  the  time  of  eranting  the  let- 
ters of  administration,  and  not  from 
die  time  the  bills  become  due, 
there  being  no  cause  of  aotion  un- 
til there  is  a  party  capable  pf  suing. 


An  agent  having  money  in  his 
honda  belonging  to  bis  prinoi^l, 
purchaaes  with  it  a  bill  of  ex- 
change, which  he  indorses  spe- 
cially to  his  prmcipal ;  the  latler, 
at  the  time  of  the  indorsement^  was 
dead,  but  that  fact  was  not  known 
to  the  agent:  Held,  that  the  .pro- 
perty in  the  bill  passed  to  the  ad- 
ministrator of  the  principal)  and 
that  he  migfat  thereiore  sue  upon, 
the  bill  in  that  character:  Held, 
also,  that  the  administrator  was 
only  entitled  to  recover  interest 
iipon  bills  accepted  after- the  death 
of  the  testator,  fron  the  time  of 
demand  of  payment  made  by  the 
administrator,  and  not  from  the 
time  the  bills  became  due. 

Where  the  declaration  stated  tlie 
drawing  of  certain  bills  of.  Ex- 
change, and  their  acceptance  after 
the  death  of  the  intestate,  the 
granting  of  the  letters  of  admini- 
stration to  the  plaintifl^  the  defend? 
ant's  liability,  &c«;  and  the  de- 
fendant pleaded  that  the  causa  of 
action  did  not  accrue  within  six 
years,  to  which  the  plaintiff  replied 
generally,  that  it  did  accrue  within 
six  years :  It  was  held»  that  the 
replication  was  good.  Mami^, 
v.  The  Easi  India  Cowipaayf  M. 
2G.4.  PageSOli 

10.  In  trespass,  the  first  count  of  the 
declaration  stated,  tliat  the  defend- 
ant assaulted  and  impriMned  plain- 
tiff; and,  during  snoh  impirison- 
ment,  struck,  pulled,  and  pushed 
him  about.  Justification,  tnaiilc- 
fendant  arrested  pkuutiff  under 
process  of  court;  and  that  plaintiff, 
whilst  in  cu8tody»  having-oouducted 
himself  in  a  violent  manDer»  de- 
fendant necessarily,  and  to  pcivest 
his  escape,  struck,  &c. :  Hold»  that 
this  latter  part  of.  the  justification 
not  being  proved,  the  plaintiff  was 
entided  to  judgment;  and  thut  it 
was  not  necessary  to  new  assign 
the    battery   by   the    defendant: 

Held, 
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Held,  aho,  the  Mcoad  count  of 
Ibe  daclaraiiiM  (which  omitted  the 
battcrr)  having  been  jnttified  by 
pcovf  K  the  writ  and  wamDt,  mad 
MHiH  under  thom,  the  plaintiff. 
■lllMMch  one  aManlt  only  vaa 
yram,  WW  rtill  entitled  to  judg- 
Bwnt,havingproredthe  traspanea. 
BB  laid  in  the  Ant  count.  PkHiipi 
*.  Hi>^mU,  M.  8  G.  4.    Page  8W 

II.  Where  Uie  nlaintiA  were  cre- 
diUn  and  deiendanti  debtor*  to 
T.  and  Co.*  and,  by  coment  of  all 
pttiM,  an  amuement  wa*  made 
that  dcfiendaau  dSould  pay  to  plwD- 
lUh  the  debt  due  from  them  to  T. 
ODd  Co. :  Held,  that  a*  the  de- 
mand of  T.  and  Co.  on  defendant! 
WM  far  tnoaey  had  and  received, 
the  ptaiiiti*  were  entitled  to  re- 
cn«cr.  oa  a  count  for  money  had 
and  received,  agoinat  the  daeod- 
■nia.  WiUa»  v.  CotcploMd,  M. 
S  G.  4.  228 

\%  The  condition  of  a  bond,  after 
redtine  that  A-  B.  and  C.  hod  filed 
a  bill  in  equity  againit  £.  and  D., 
waa,  that  the  obligor  should  pay 
idl  Hch  cOiU  aa  the  Court  of 
Chancery  ihould  award  to  the  de- 
ihe   hcariug   of   the 


cauae:  Held,  by  three  ju«ticeR 
{MhettC.3.  dubitantc)  that  the 
dauh  of  £.,  before  any  coiig 
•warded,  coi^d  not  bo  pleaded  io 
dlacharge  of  the  bond.  Kiplitt/r 
w.  Tmnur.  M.  3  G.  4.  'Ml 

IS.  In  order  to  coDititute  theoETence 
of  keeping  a  Mtting  dog,  withm 
tbe  j  and  6  <4ase,  c.  14.  t.  4.,  the 
do|g  nuit  be  kept  tor  the  purpose 
of  killing  and  deatro^ng  gome; 
«nd,  therefore,  where  it  appeared 
that,  at  the  time  when  (he  alleged 
oCmcs  was  charged  to  have  been 
connnitted,  the  dog  was  tied  up, 
and  never  went  out  into  the  field 
with  it*  maiter;  thia  was  held  not 
la  be  an  oflboce  within  the  statute. 
Hmj/wmt  V.  Horner,  H.  2  and 
S  Q.  4.  917 


14.  J.  &  beiag  the  tuaater 
workfaoune^  appointed  by,  i 
caving  ordsra  from  the  n 
of  the  poor  of  the  pariu  < 
baugbt  pnmaiana  f ron  A.  E 
of  each  guardiana :  Held, 
A,B.  waa  liable  to  the  pea 
VXiL,  impooed  by  the  51 
c.  IS7.  a.  6.  fVett  v.  Andrm 
SG.4.  nig 

15.  A  printer  cannot  recover  I 
bour  or  materinls  uaed  in  pr 
any  work,  uoleaa  be  nSae 
name  tait,  pursuant  to  the  S) 
c.  79.  (.  S7.  BenOn  r.  Bh 
M.  2and3G.4. 

16.  An  action  at  common  Jao 
Dot  lie  for  diMiffbing  another  ii 
pooBCHioo  of  a  pewi  uoleaa  Ok 
M  annexed  to  •  honse  in  th 
rish,  Mainmarimg  v.  Gikt 
S  and  S  G.  4. 

17  Where  jud^ent  of  nonanit 
been  given  in  on  action  bra 
agoiait  an  infant,  it  is  no  gr 
of  error  that  the  iniant  had 
peared  by  attorney.  Bird  v.  J 
f/.  2  and  S  G.  4. 

18.  Declaration  Hated  that  de 
ant  covenanted  to  obey,  abidi 
Bud  perform  an  award,  and 
he  would  not  prevent  the  ari 
ton  from  making  their  awmd 
then  sUted  that  the  arbitr 
made  their  award,  and  tbereb 
reeled  (he  defendant  to  pay  a' 
tain  sum  therein  mentioned; 
alleged  as  a  breach  nf  the  t 
venant,  tltat  the  defendant  dk 
pay  the  aam  awarded.  Flea, 
before  the  award,  defcndanl 
deed,  revoked  the  authority  o 
arbitrators,  of  which  revoe 
they  had  notice :  Held,  upot 
mnrrer,  that  defendant  wm  enl 
to  judgment,  althoogfa  it  am 
by  the  plea,  that  he  had 
guiltjr  of  a  breach  of  the  oun 
to  abide  by  the  award  by  ten 
the  authority  of  the  erbim 
the  plaintif  being  entitled  ti 
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tcoTior  ckriMges  only  in=  reipect  of 

tie  ottus^ -of  actioo  ttsied  in  his 

*4Btimm!^im,  and  not  in  respect  of  a 

,  diuieof aetipn  <B»cio0ed  in  dw  plea. 

'* : 'Tbe  iftceod  comnof  the  deelar- 

.ation  Mated  the  lieed  of  i^fmnee, 

*  aad'.then  averted' that  defendant 

•dM^  before  the DBakiagof  the  awlMy 

llinder  and  prevent  the  arbitrators 

'tMnm  jAaking  their  award  in  this ; 

.Aat^the  d^endant,  bj  a  certain 

^4eed  tn  writing,  a^^ned  and  sealed 

fify  hinif  "after  redtingy  as  is  therein 

.  ^edledy  i  did  revoke  the  aatherity : 

vUeldy'  upondeoiilfrer  dsat  this  was 

an  alligation,  not  of  die  mere  legal 

'"eieet^of  the  deed,  but  of  the  fact 

•0^  revocation,  and,  that  it  was  un- 

fBecesaarj  to  state  that  the  at^i- 

tralolRstedjiotfce  of  the  revocation, 

*diat  beaig  necessarily  implied  in 

.the  averment,  that  the -defendant 

Md  revoked  the  authority.  Marsh 

itn  JBukeelt' U.  2  and  SO. 4. 

Pa^  507 
19«^TlNt  contractors  for  maung  a 
^Igabb  oanaly  having  with  die 
•.permission  of  the  owner  of  the  soil, 
erected  a.  dam  of  earth  and  wood 
,  upon  his  cloee,  across  a  stream 
'  there,  for  the  purpose  of  complet- 
ing their  worky  have  a  possession 
aumcieat-  to  entitle  them  to  main- 
tain tiespass  against  a  wrongdoer. 
JP^mm  mnd  Ano^er  v.  CoUick,  E. 

a6.4.  eoo 

9fL  Where  a  Ub^leus  parncaph,  as 

iifovedi'ceetained  two  rererences, 

1^  ^ich  it  <appeaied  to  be  in  fact 

^ttie  l^iG^age  of  a.  thhrd- person, 

^apeatuiiy of  Ihe  plaintiff's  conduct, 

'and -the  deelaration  in  setting  it 

..^mi  had  omitted  those  references : 

JHeld^.th^'  these  omissions  altered 

^the'aense  ef  the  remainder,  and 

Mlmt  Jdhe  vaffianoe-was  fotal.   Cofi- 

.mtigM  V.  Wfigki,  E.S  G.  4.    615 

2\s,  jH  o:an  actton  o*  biU  of  exohai^, 

th^'defoedant  pleaded  noa«luuimp- 

aift^ eH«bui« pirt, -^alMlas  to  that 

.  .*  Vol*  .¥• 
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-part,  a  tender.  Replication; 'that 
after  the-  cause  of  aettoa  aecrmid, 
and  before  the  tender,  the'[Mwlff 
'  demanded  the  sum  tendl^ed :  HM, 
that  this  issue  would  only  be  ifiip- 
ported  by  proof  of  die  deiAatid^f 
the  precise  sum  ttodered.  Mm't 
^.Gfijkks,  KSG.ii.    Yt^mo 

22.  An  action  lies  for  tfinTnwiriffliB 
proseiMitioa  of  a  bad  indiiftment  for 
perjury  t  Held,  also;  that  a' count 
stating-  that  defendant- bad  mali- 
ciously iacUcted  (^aintUP  fer-wilfor 
^nd  corrupt  peijuryv^  ia  goad  iAer 
verdict,  •  although  the  -  oonnf  -did 
not  set  out  any  indictment;-  9^ 
peti  V.  Heam,  E.  S  &.4.     '  ^  '  W4 

2S.  A  'peddon  addrened  by  »roae- 
ditor<^  an  offioer  i»>tbe-aih»f4o 
the  secretary  at  wai^,  SoisA^fldetdid 
with  a  view  of  obtaining,  tbrowh 
his  interference^ ;  the'pmrmeat ^e£a 
debt  due  \  -  and  contaifeimg  a  atttte- 
ment  of  facts,  which,  though  dero- 
gatory to  the  officer's  ohavaaer,i 
the  creditor  believed  to  be^trae, 
is  not  a  raalidousv  libel  ftir  iriiieh 
an  acuonis maintainal»le«  Inarch 
an  acdon,  even  upon  thfe«f^nelMil 
issue»  evidence  tey  be  veceitM 
to  shewtbat  the  writer  basdb- Me 
believed  tbje  facts  stated^  in  the  pe- 
ddon to  be  truie.  Fairfkm  %:JMff 
E.SG.4t.  ■-.•     l**«te 

24.  A  count  stating  that  deflrodaet 
had  and  reeeived  to  the  «veef'<lhe 
plaintiff  a  certain  atfm.et^milknef, 
to  be  paid  by  the  defondint  Wthes 
plaindff  upon  request ;  ead  the  ritai- 
payment  upon  reqiiest^«4tbat.|lie 
dd*endant'  oohverted  4aid  diipjetid 
thereof  to  hiaoim  aae^  it  batApen 
demurrer**    Ort^t  >v%^  Aiilet^.\E. 

$  Gf4f»     ■  i"t;;  ,S^662 

25*  in  an  original  .writ  ^tbedafoiidba^ 
was  described  as  .2>  J^  eC  iOtiin 

•  the  county  of  A^..  upcMiia;irr|^#f 
error,  brought  to  raveme  ^evmi^- 
lawnF ;  the  e«!9aassi0ifd<«aswibet 

■■>'T.B.  was  neir  Woir  >afv.«|^He 

.3  U  h  v|iife 
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time  of  the  original  writ,  ot  or  con- 
versBnt  in  C.  ■roretaid,  and  that 
there  wat  not  any  town,  hamlet, 
or  place  of  the  name  of  C.  in  that 
county.  Plea  to  thii  suignmeDt  of 
erron,  tliU  plaintiff  prosecuted  his 
writ  with  intent  to  oeclare  upon  a 
bond  made  by  the  defendant,  by 
which  he  waa  deKribed  m  T.  B. 
of  C.  in  the  county  of  N. :  Held, 
that  thii  waa  an  eatoppel.  Bonaer 
V.  WilkiHtan,  £.  3  G.  4^   Page  682 

26.  A.  covenanted  that  he  would, 
from  time  to  time,  at  tlie  request 

,  of  Bi  avow  and  confirm  all  ^tions 
that  B.  ahould  bring  in  respect  of 

,  sbond,  of  which  A.y/at  the  c^ligee, 
without  releasing  the  same.  De- 
claration stated,  that  B.  com- 
menced an  action  in  the  name  of 
A.,  against  the  obligor  of  the 
bond,  and  that  A.  did  not,  although 

'  often  requested  so  to  do,  avow  and 
justify  the  said  action,  but,  on  the 
contrary  thereof,  executed  a  re- 
Jease  to  the  obligor  of  all  actions, 
bonds,  &C.)  by  reason  whereof  the 
plaintiff  was  hindered  from  re- 
covering the  principal  and  interest, 
his  costs,  and  other  expeoses ; 
Upon  special  demurrer  to  this 
breach,  it  was  held,  first,  that  the 
averment  of  request  was  unnecee- 
aary,  and  that  it  therefore  required 
no  venue,  inasmuch  as  it  appeared 
that  the  defendant  had,  by  execut- 
ing the  release,  dJsablcu  himself 
from  bringing  any  action  upon  the 
bond.     Secondly,  that  it  was  no 

.  ground  of  demurrer  to  the  whole 
breach,  that  the  plaintiff  was  not 
entitled  to  recover  the  special  da- 
mage. Amorif  V.  Droderiek,  E. 
3G.*.  712 

27.  Debt  on  a  bond  given  to  plaintiff, 
OS  treasurer  of  a  friendly  society. 
Hlea,  that  the  rules  of  thcsociety  had 
not  been  confirmed  at  the  quarter 
sessions,  pursuant  to  33  G.  3. 
c.  M.  :    Held,  upon  demurrer,  that 

13 


the  plea  tras  bad,  the  bt 
a  good  boiMl  at  common  1 
V.  WaoUam,  E.S  G.*. 
28.  A  plaintilFpaid  Into  his  < 
ers  a  cheque  of  250/.  dn 
them  by  a  third  person,  w 
received  without  any  0 
and  in  the  course  o(  the  . 
the  drawer  of  the  chequ 
B  sum  of  money,  part  of 
particularly  appropriated, 
a  balance  unappropriated 
The  hankers,  who  were  thi 
tors  of  the  drawers  to 
amount,  wrote  on  the  nex 
ing  to  the  plaintiff  statii 
the  cheque  was  not  jiaid,  i 
they  would  Jceep  it  in  tb 
of  there  b«ng  money  U 
and  oa  that  day  a  furti 
appropriated  balance  was 
making  altogether  a  sum 
ing  the  plaintiff's  cheque 
that  under  these  circum 
tbe  plaintiff  might  maintair 
had  and  received  against  tl 
ers,  and  that  tbe  TaUer,  b 
agents  for  receipt  of  the 
could  not  appropriate  the 
to  the  payment  either  of  tl 
general  account  against  the 
or  of  two  cheques  prese 
the  same  day,  but  subseou 
that  of  the  plaintiff,  and 
them.  KiU6g  v.  fydiit 
and  Otken,  3  O.  4. 
9,  Declaration  for  tithes  ha 
and  sold.  Plea,  that  bet 
exhibiting  of  the  plaiotiE 
the  defendant  paid  to  the 
a  sum  of  money,  parcel,  &i 
charge  and  satisfaction  of  1 
mises  in  the  declaratioi 
tioned,  and  that  plaintiff  a 
tlie  same  in  satufactioD  1 
charge  of  the  promises, 
cation,  that  hefbrc  the  ex 
of  the  bill,  the  plaintiff  hi 
out  a  latit^  and  that  the 
ant  did  not,   before   the 
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sued  out  tliat  writ,  pay  the  plaintiff 
the  said  sum  of  money  in  manner 
and  form  as  the  defendant  had 
alleged.  HLJpon  demurrer,  it  was 
held  that  the  plea  was  bad,  Because 
it  did  not  a»ege  the  payilient  to 
have  been  in  diseliarge  of  the  costs 
and  damages  accrued  by  reason  of 
the  n^n-perfornanfce  of  the  pfo- 
mises^  Francis  v.  CrytoeUf  T. 
9  G.  4.  Pag6  886 

PLEDGE. 

A*  and  B*  having  agreed  to  purchiUe 
cottmw  on  their  joint  accoiAit,  di- 
rected their  brokers  to  purcbaiie 
the  same*  These  purchases  having 
been  made,  warrants  or  orders  for 
deHvety  were  nMMle  out  in  Che 
nanw  of  the  brokers,  and  the 
cottons  irero  \th  in  their  pos- 
session as  the  brokeirs  of  A.  liA- 
mddiatteiy  afVer  the  purchase^  B. 
paid  An  one  half  of  the  value. 
After  considerable  purchases'  heA 
beear  made,  the  brokers  were  in- 
fomied  that  B.  had  an  interest  in 
the  goods  ptBrchoBcd ;  A.  after 
thiSy  directea  the  brewers  to  pro- 
cure him  a  kMm  on  the  security  ef 
the  warrants,  and  C.  advanced 
money  by  disceiiiitting.  bills  drawn 
by  A.  upon  tlie  bvokersy  as  a  se- 
curity for  which,  the  whole  of  the 
warrants  were  deposited  with  C 
by  the  broken  While  they  were 
so  deposited,  the  brokers-  received 
directioas  both  from  A*  and  B. 
to  make  a  diirision  of  the  goods 
bold  on  their  joint  account,  which 
they  did  by  appropriating:  specific 
warrants  to  each  party,  and  which 
division  wa»  approved  of  by  both. 
Before  the  bills  became  due,  Uie 
brekefs  were  directed  by  A.  lo  get 
eae  half  renewed,  which  C.  agreed 
to  do,  and  dtscoimted  fresh  bills, 
mid  the  brokers  tben  left  in  the 
of  C*,asa  security  for  the 


ntoney  thus  advanced,  the  warrants 
belonging  toB,\  C,  however,  not 
then  knowing  that  B»  had  any  in« 
terest  in  them : 

Held,  first,  that  the  first  pledge 
did  not  transfer  to  C  any  interest 
in  that  part  of  the  goods  which  be- 
longed to  B.  Semble,  that  a  sale 
by  otte  of  two  tenants  in  common 
of  the  whole  property,  is  a  con- 
version as  to  the  share  of  one,  and 
conseouendy  that  ti^over  is  main- 
tainable: 

Held,  secondly,  that  after  the 
partitioa  had  taken  place,  tiie  te- 
nancy in  common,  if  it  ever  had 
existed^  was  determined,  and  that 
being  so,  the  second  pledge  was  a 
pledge  of  a  specific  chattel  bdotig* 
ing  to  ^.  which  tiie  brokers  had 
no  authority  to  make,  and  that 
trover  was  maintainable.  Barton 
V.   WHHams,  //.  2  and  S  G.  4. 

Page  395 

POOR. 

/•  S.  being  the  master  of  the  work- 
house, appointed  by,  aad  receiving 
orders  from,  the  guardians  of  die 
poor  of  the  parish  of  fK,  bought 
provisions  fi'om  A*  B»  one  of  such 
guardians :  Held,  that  A.  B»  was 
nable  to  the  penalty  of  100/.  im- 
posed by  the  55  G.  S.  c  137*  s.  6. 
Wesi  V.  Andrews f  H.  2  and  S  G.  4. 

328 

POOR  RATE. 

Where  the  owner  of  the  S(h],  by  in- 
denture, granted  to  certain  ad- 
venturers full  and  free  liberty  to 
dig,  mine,  and  search  fbr  tin,  tin 
ore,  ^c,  and  the  same  to  take  and 
convert  to  their  own  use,  subject 
t^  a  reservation  therein  contained, 
and- to  make  such  adits,  shafb,&c. 
as  they  should  think  necessary, 
yielding  and  paying  to  him  one 
full  eighth  share  of  all  such  tin, 
tin  ore,  &c.,  the  same  having  been 

3  U  2  first 


1M2  POWER  OF  LEASING. 

iSrtt  spalled,  picked,  or  otherwise 
made  roerclumtable,  and  fit  to  be 
smelted.  And  the  indenture  con- 
tained a  power  either  for  paymeAt 
in  ore»  or  the  amount  thereof  in 
moaey, .  which  had  been  acted 
upon  4  and  the  owner  had  re- 
ceived it  in  money :  Held,  that  for 
thia»  his  one-eighth  share,  he  was 
liable  to  be  rated  as  an  occupier 
of  iandy  the  reservation  -operating 
as«n  exception  out  of  the  demise, 
and  not  being  of  the  nature  o^  a 
rent.  Reg:  v.  The  Inhabiiants  of 
St.AuiM,E.  8  G.  4.      Page  693 

POWER  OP  APPOINTMENT. 

Certain  lands  were  conveyed  to  A. 
J8o  4us  heirs  and  assigns,  to  such 
uses  as  A  D^  .should  bv  deed  ap- 
.  ppint ;  and  in  default  of,  and  until 
apppintment,  to  the  ^use  of  C.  D. 
ip.iee.  « C  Z).  afterwards,  in  exe- 
cution of  the  power,  .by  deed  duly 
.made  an  appomtment  of  the  said 
*^tates  in  favour  of  £•  F.  in  fee. 
dm  D*  at  the  tii^e  of  making  the 
i^pointment,   was    married.     His 
wife  was  held  not  to  be  dowable 
out  of  these  lands.    Ray  v.  Pung^ 
£.SG.4i.  561 

POWER  OF  ATTORNEY. 

vS^«  Principal  AND  Agent,  2. 

Where  a  poWer  of  attorney  was  given 
to  fifteen  persons,  jointly  or  se- 

.  verdlly  therein  named,  to  execute 
such  policies  as  they  or  aoy  of 
them  should  jointly  or  severally 
think  proper :  Held,  that  an  exe- 
cution or  such  power  by  four  of 

^  the  persons  named  was  sufficient. 
Guthrie  v.  Armstrong,  E,  3  G.  4. 

628 

POWER  OT  LEASING. 
See  Lease,  2. 


PRACTICE. 


PRACTICE. 
See  Notice  of  Actio] 

1.  A  submission  to  arbitratioi 
9  and  10  W.  3.  c.  15.  s.  1^ 
made  a  rule  of  court  ii 
don.  In  the  Matter  qfTM 
2G.4.  Ft 

2.  Where  a  plaintiff  in  error 
out  of  the  jurisdiction  of  thi 
he  may  be  compelled  to  { 
curity  for  costs ;  and  in 
thereof,  the  defendant  u 
will  be  permitted  to  proc 
his  judgment  notwithstandi 
writ  of  error.  Letou  and  Oi 
OvenSf  M.  2G.4. 

3«  A  tipstaff  is  entitled  to  tal 

of  6f.  and  no  more»  for  com 

a  prisoner  from  the  Judge's 

bers  to  the  King's  Bendi. 

.Matter  of  Salidmry^  Af.  ' 

4.  Where  on  a  plea  of  act 
accrevit  infra  sex  aanos, 
peared  that  a  writ  of  testate 
cial  capias  was  issued  wit 
years  in  Michaelmas  term, 
alias   testatum    capias    in 
term  following,    but    no   ' 
Hilary  term  :  Held,  that  t 
sufficientto  take  the  case  ou 
statute,   the  suit  being  a< 
although  irregularly,  cobu 
within  six  years,  and  that  tl 
tinuance  in  Hilary  term  mi 
supplied  at  any  time.    Bea 
v.  Rattenbury^  J7.  2  and 

5.  In  order  to  save  the  sta 
limitations,  it  is  sufficient  t 
writ  be  sued  out,  said  the 
thereon  indorsed  upon  it  ii 
It  is  not  necessary  that  tl 
should  be  delivered  out 
sheriff's  office  as  returned. 
V.  Hipkins,  H.  2  and  3  G.  4 

6.  Where,  in  the  account  b 

)  1 
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*  plaintiff  and  defendant,  there  are 
items  clearly  due  on  both  sides,  it 
is  ai>  arrest  without  reasonable  and 

.  probable  cause  within  43  G.  3. 
c,  46.  s»  3.,  if  the  plaintiff  arrests 
and  holds  the  defendant  to  bail  for 
the  amount  due  to  him  without,  at 
the  same  time,  giving  him  credit 
for  the  items  cleai^y  due  on  the 
other  side  of  the  account.  He 
ought  only  to  hold  the  defendant 

•  to  bail  for  the  admitted  balance. 
'     Drojtefield  v.   Archer^   H*  2  and 

3  G.  4.  Page  513 

7*  Where  a  rule  has  been  obtained 

for   stayincr    the    proceedings    in 

ejectment  till  the  costs  of  a  former 

.  ejectment  have  been  paid,  the 
Court  will  not  interfere,  and  pre- 
nitt  the  defendant  in  case  those 
costs  are  not  paid  before  a  certain 
day  to  be  named  by  the  Court,  to 
non  pros  the  ejectment  pending. 
Doe  dent,  Sutton  v.  Ridgway,  H. 
2  and  3  G.  4.  523 

8.  Where,  in  a  case  in  which  a  cor- 
poration were  defendants,  the  re- 

'  cord  is  withdrawn  in  consequence 
of  the  absence  of  a  material  wit- 
ness who  is  one  of  the  corpofation, 

<  and  it  does  not  appear  that  such 
absence  arises  from  the  act  of,  or 
is  in  collusion  with  the  other  cor- 
porators, the  prosecutor  will  be 
•  compelled  to  pay  the  costs  of  not 
proceeding  to  trial  pursuant  to 
notice.  Res  v.  The  Mayor^  Sfc.  of 
Great  Yarmouth,  H.  2  and  3  G.  4. 

531 

.9.  Where  an  attorney,  knowing  that 

'    bail  are  insufficient,  puts  them  in, 

-  and  ffives  notice  of  justification, 
he  will  be  personally  liable  to  pay 
the  costs  of  the  opposition.  Btun- 
dell  v«  BlundeU,  H.  2  and  3  G.  4. 

533 

10.  A  certificate  to  deprive  a  plain- 
tiff of  costs,  may  be  indorsed  on 

>     the  postea  ader  costs  have  been 

I    taxed,  and  although  the  defend- 


ant's attorney  wa»  present,  and  did 
not  object  to  such  tttcatioa.  -  Fox- 
all  V.  BankSf   Hj  2  and.  3  G.  4. 

Page  586 

11.  When  a  defendant  is  in- execu- 
tion for  a  particular  debt  under 
300/.,  although  the  aggre^te  of 
the  debts  for  which  he  is  m  exe- 
cution exceeds  that  sum,  he  is 
liable  at  the  instance  of  the  par- 
ticular creditor  to  be  brought  up 
under  the  compulsory  clause  in  the 
lords'  act,  33  G.  3.  c.  5.  •  Chappdl 
V.  AsMey^  H.  2  and  3  G.4.       587 

12.  A  clerk  to  an  attorney  held, 
durine  the  term  for  which  he  was 
bound,  the  office  of  surveyor  of 
taxes  under  the  crown :  Held,  that 
he  could  not^  within  .22  G.  2*  e.  46. 
8.%  &  10.,  be  considered  as  serving 
his  whole  time  and'  term  in  this 
proper  business,  of  an  attorney, 
and  that  he  ought  not  to  be  ad- 
mitted on  the  roll,  and  that  having 
been  admitted,  he  ought. to  be 
struck  off.  Ex  parte  Tayhr^  G^nt. 
one^Sfc.  H.  2  and  3G.  4.         588 

13.  In  trespass  the  Court  will,  upon 
a  proper  case  beins  made  forit» 
require  the  plaintiff's  attorney  to 
give  to  the  defendants  information 
as  to  the  place  of  abode  and  oc- 
cupation of  the  plaintiff.  And 
where  the  alleged  assault  iras 
stated  to  have  taken  place,  at  a 
meeting  at  which  many  thousand 
people  were  present,  and  the  de- 
fendants did  not  know,  and  could 
not  find  out,  after  diligent  en- 
quiry, who  the  plaintiff  was,  the 
Court  thought  it  a  proper  case  for 
tJieir  requiring  such  information  to 
be  given.  Johnson  v.  BirUy,  i/. 
2  and  3  G.  4.  540 

14.  Where  the  facts  tending .  to 
criminate  a  magistrate,  took  place 
twelve  months  before  the  appli- 
cation to  the  CourX,  th^  refused 
to  grant  a  criminal  information, 
although  the  prosecutor,  in  order 

3  U  3  to 
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defendant  out  of  custody,  on  the 
ground  that  she  was  a  married 
woman,  it  is  necessary  that  that  fact 
should  be  positively  stated  in  the 
affidavit.  Andy  therefore,  where 
it  was  sworn  that  she  was  a  married 
woman,  as  by  certificate  annexed 
will  appear,  it  was  held  insuffi- 
cient.   Haroey  v.  Coohcy  E.  S  G.  4. 

Pi^e  747 
^.  Where  a  plea  is  so  framed  as 
that  it  may  reasonably  induce  the 
plaintiff  to  consult  counsel  in  order 
to  know  how  to  deal  with  it,  the 
Court  will,  on  affidavit  that  such  a 
plea  is  wholly  false,  permit  the 
plaintiff  to  sign  judgment  as  for 
want  of  a  plea.  SkadweU  v.  Ber- 
thoud,  E.  3  G.  4.  750 

25.  It  is  not  a  vidid  objection  on 
shewing  cause,  that  a  ruJe  to  com- 
pute was  moved  on  the  day  of 
signing  interlocutory  judgment  for 
not  bringing  in  the  record.  Rus- 
sen  V.  Hayaardf  E.  3  G.  4.       752 

26.  A  married  woman,  who,  with 
her  husband,  is  in  execution  for  a 
debt  contracted  by  her  before 
coverture,  is  not  entitled  to  be  dis- 
charged under  the  insolvent  act; 
she  not  being  capable  of  executing 
a  warrant  of  attorney,  and  com- 
plying with  the  other  terms  re- 
quired by  the  1  G.  4.  c.  119.  s.  25. 
Ex  parte  Deacon^  E.  3  G.  4.      759 

^.  In  trespass  against  custom-house 
officers  for  taking  plaintiff's  goods, 
which  had  .been  returned  in  a 
deteriorated  state  before  action 
brought,  a  verdict  was  found  for 
plaintiff,  for  the  diflerence  in  price 
between  the  iFalue  of  the  goods  at 
the  time  of  the  seizure,  and  the  time 
when  they  were  returned.  The 
judge  certified  that  there  was 
probable  cause  for  the  seizure*: 
Held,  Uiat  the  plaintiff  was  not 
precluded  by  the  28  G.  3.  c.  37* 
5.24.  from  taking  out  execution 
for  ;the  fhunages  found   by   the 


jury.  Laugher  v.  Brefitty  E.  3  0. 4. 

Page  762 

28.  Where  a  new  trial  is  ordered^ 
the  costs  to  abide  the  event,  such 
event  means  the  ultimate  event  of 
the  cause,  and  therefore,  if  the 
verdict  on  the  second  trial  be  set 
aside,  and  on  a  third  trial,  the  ul- 
timate event  is  the  same  as  at  the 
first  trial,  the  party  will  be  en- 
titled to  the  costs  of  the  first 
trial.  Meule  v.  Goddard,  E.  3  G.  4. 

766 

29*  A  tenancy  by  viiftue  of  an  agree 
meat  in  writing  for  three  months 
certain,  is  a  tenancy  **  for  a  term" 
within  the  meaning  of  the  1  G.  4* 

€.87. 

Upon  a  rule,  calling  upon  the 
tenant  to  enter  into  a  recognizance 
under  that  statute,  it  is  unneces- 
sary to  express  in  the  rule  nisi  the 
amount  ox  the  security  required. 
Doe  dem.  Phillips  y.Roe^  E.  3  G.4. 

30.  An  information  in  the  nature  of 
a  quo  warranto  ma;r  be  gnmted  at 
common  law,  withm  the  9  AwiCf 
C.20.,  against  a  party  for  exer- 
cising the  office  of  a  bailiff  in  the 
borough  of  M.  although  it  was  not 
a  corporate  office.  Quaere,  whe- 
ther m  such  a  case  the  defendant 
may  plead  several  matters.  Mex  v. 
HMmore,  E.SG.^  771 

31.  The  17  G.  3.  c.  56.  «.  22.  takes 
away  the  writ  of  certiorari  only 
from  ofiences  for  the.  first  time, 
created  by  22  G.  2.  c»  27.  and  does 
not  apply  to  those  created  by 
12  G.  1 .  c.  34.,  and  extended  to  the 
silk  and  cotton  trades  Inr  22  G.  2. 
c,  27*     Rex  V.  Rogers^  E.  3  G*  4. 

773 

32.  A  judge'scertificate  under  43  Eiiz. 
c*  6.  is  sufficient  to  deprive  a  plain- 
tiff of  costs,  notwithstanding  the 
action  be  brought  under  1 1  G.  2« 
c.  19.  5. 19.,  by  which,  in  case  the 
plaintiff  obtains  a  ver(Hct»  he  is  en- 

3  U  4  titled 
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titled  to  full  cocts.    livuie  v.  Rtd- 
dUfi,  E.  SG.*.  Page  796 

S3.  The  19R.5.C.70.  ».4.  U  con. 
fined  to  those  suiu  in  inferior  courts 
where. tlie  proceedings  are  tiro ilu 
to  thuc  in  the  superior  courts, 
wd,  therefore,  does  not  extend  to 
the  case  of  a  foreign  sttachmenL 
Bulner  v.  Marthali,  T.  3  G.  *■ 
821 

Si.  Where  a  bailiff  had  written  t 
attorney  for  writs,  which  the  latter 

.  aent  without  knowing  any  thtne  of 
the  partiei  or  circuniitances,  out 
the  bailiff  never  represented  bim. 
•elf  or  had  been  conaidered  as  an 

,  attorney,  nor  looked  for  any  proGi 
upon  the  law  proceeding*:  Hsld, 
that  thfs  was  not  s  cose  within  the 
22.G.2.  c.4fi.  t.ll.:   but  that 

'  wat  a  mo(t  improper  practice,  which 
the  Court,  in  virtue  of  its  general 
jurisdiction  over  attomies,  would 
punish  Mverely.  £x  partt  What- 
ton,  T.  SG.*.  824. 

Sj.  A  bond  was  conditioned  for  the 
resignation  of  a  living,  which  the 
defendant,  when  requested,  had 
refused  to  resign:  Held,  that  he 
beinft  a  wron^  doer,  the  jurv  were 
not  bound,  in  Bsseming  tiie  dn- 
tnages,  to  confine  themsclveB  to 
the  diminution  of  the  value  of  the 

-    advowson  to  the  plaintiff  by  tlie 
defendant's    life-interest,    dot 
estintaUng  the  annual  proceeds 
deduct  the  curate's  stipend.    Lord 
Sondes  v.  Fletcher,  T.  3  G.  4.    835 

36.  A  bill  against  an  attorney  was 
filed  otMichaelmat  term,  and  ap- 

f>eared  by  the  memorandum  to 
lave  been  filed  on  the  28th  of  No- 
■  vernier :  Held,  that  evidence  was 
admissible  to  shew  that  it  was  ac- 
tuallv  filed  on  the  24th  December  .- 
Held,  also,  that  a  demand  and  re- 
fusal is  evidence  of  a  prior  conver- 
sion; and,  therefore,  where  deeds 
were  in  ikfc-ndant's  possession  prior 
to  Mkhactmiis  term,  and  the  dt- 


mM(l  sod  refusul  prove 
the  day  aA«T  that  terns  i 
that  tW  waa  evidence 
versioB  before  the  term. 
GirdUftoM,  T.  3G.4. 

37.  The  notice  to  tbe  tena 
session  at  the  foot  ot  tiu 
tioo  in  ejectment,  need  , 
die  name  of  tlie  plaintiff'; 
the  Qomeof  theieMorof  I 
tiff,  or  even  any  otber  pe 
Court  will  permit  the 
judgment  agaioat  tbe  casui 
to  .be  drawn  up.  GiMdt 
Duie  of  NarfiM  v.  Na 
SG.4. 

38.  Vlliere  a  suretj  in  a  m 
attorney,  ia  order  to  di 
himself  from  bis  peraonal  \ 
paid  part  of  the  debt  dot 
creditor  of  a  banlurupt,  v 
proved  under  tbe  commisa 
thereupon  satisfaction  was 
on  the  record :  Held,  that 
not  fall  within  tbe  49  G.  3 
1. 8.  as  being  a  payment  of 
a  debt  in  discharj^e  of  th( 
and  that  canBe<iuently  tin 
rupt's  certificate  was  no  b 
action  by  tbe  surety  to  t«c< 
money  so  paid  by  him.  Si 
Soultent  t.  S  G.  *. 

39.  In  debt  for  use  and  oc< 
after  judgment  by  defauiL 
that  8  writ  of  enquiry  is 
sary  before  signing  final  juti 
Ardtn  V.  Connell,  jT.  3  G.' 

40.  Where  a  plaintiff  had  issi 
writ  against  three  defend: 
separate  causes  of  action,  a 
delivering  three  separate  < 
tions  de  bene  ease,   enter 


ants,  and  signed  three  inierli 
judgments  as  for  want  oi 
>Ield,  that  this  was  irregula 
V.  Bucineli,  T.  3  C.  4. 
41.  Where  a  plaintiff  hod  bee 
ited  at  niui  prius  oa  tbe 
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•  of  a  trifling  variance  between 
the  contract  set  out,  and  that 
proved,  the  Court  granted  a  new 
trial  with  leave  to  amend  the 
declaration,  generally  on  pay- 
ment of  costs,  with  liberty  to 
the  defttidant  to  plead  de  novo 
or  demur.  WUUam  v.  PraU,  T. 
$G.4s  Page  896 

49.  Charges  for  holding  the  courts 
leet  of  a  manor  by  the  steward, 
are  charges  for  business  connected 
With  his  professional  character  of 
an  attorney;  and,  therefore,  are 
like  conveyancing  charges,  taxable 
when  found  in  a  bill  containing 
other  taxable  items.  Luxmore^ 
GtfU.y  one.  Sfc.  v.  Letkhridge^  one^ 
Sfc.  T.  90.4.  898 

4S.  The  Court  will  not  grant  a  man- 
damus to  a  private  tradine  cpr- 
poraden  to  permit  a  transfer  of 
stock  to  be  made  in  their  books. 
Rex  V.  The  London  Assurance  Com" 
panu,  T.  S  G.  4.  899 

44.  Where  a  lord  of  a  manor  is  in- 
dicted for  a  nuisance  in  not  re- 
pairing the  bank  of  a  river,  ihe 
Court  will  not  compell  him  to  allow 
the  prosecutor,  even  though  he  is  a 

•  tenant  of  the  manor^  to  inspect  the 
court  rolls  for  the  purpose  of  ob- 
taining evidence  in  support  of  the 
prosecution.  Bex  v.  The  Earl  of 
Cadogan,  T.  S  G.  4.  902 

45.  No  motion  can  be  ipade  to  stay 
the  proceedings  in  an  action  on  a 
judgment  pending  a  writ  of  error 
until   bail  have  been  put  in  and 

.  perfected.  Abraham  v.  Pughf  T. 
3G.4.  903 

46.  Where  a  plaintiff,  shortly  pre- 
vious to  making  an  affidavit  of  debt, 
had  written  a  letter,  stating  that 
the  defendant  was  a  creditor  of 
his,  the  Court  interfered  in  a  sum- 

.  jnary  way  to  discharge  the  defend- 
ant out  of  custody,  on  affidavits 
denying  the  debt,  the  plaintiff  .not 

%    havmg  denied  the  writing  of  such 


letter  by  him,  or  alleged  that  the 
debt  due  to  him  had  arisen  subse- 

'  quently  to  it.  Nizetich  v.  Bona- 
cich,  T.  8  G.  4.  Page  904 

47-  Where  a  defendant,  being  pre- 
viously in  custody  in  execution 
for  a  debt,  a  detainer  was  lodged 
against  him,  but  for  too  Isirge  a 
sum,  and  on  this  being  discovered 
in  a  few  hours,  the  plaintiff  dis- 
continued on  payment  of  costs, 
and  before  the  pajrment  of  costs 
lodged  a  fresh  detainer:  Held, 
that  this  second  detainer  was  re- 
gular, and  that  it  was  not  like 
Uie  cwte  of  a  fresh  arrest^  tiMch 
aumd  he  made  tiO  the  amis  have 
been  paid.  White  v.  GimpMtf  T. 
8G.4.  905 

48.  Where  a  cause  stood  in  the  pa- 
per below  the  last  cause  meotiooed 
in  the  written  list  affixed  at  die 
outside  of  the  court,  and  was  tried, 
(being  stated  to  be  an  imd^ended 
cause,)  the  counsel  for  the  defend- 
ant objecting  to  it,  and  dedining; 
to  appear :  Held,  that  the  truil  ^aa 
regular,  and  the  Court  refused  a 
new  trial,  there  being  no  affidavit 
of  merits.  Blackhursiv*  BulmeTt 
r.SG.4.  907 

49*  Where  a  plaintiff  carried  .on  bu- 
siness abroad,  and  bad  no  perma- 
nent residence  in  England^  but  was 
in  England  at  die  time  of  bringing 
the  action,  and  it  was  sworn,  liad 
no  intention'  of  leaving  the  coun- 
try :  Held,  that  this  was  no  suffi- 
cient answer  to  an  application  for 
security  for  costs,  inasmuch  as  it 
was  not  distinctly  sworn  that  he 
resided  and  intended  to  continue 
t6  reside  here :  Held,  also,  that 
it  is  no  answer  to  such  applica- 
tion, that  the  action  is  brought  ,in 
pursuance  of  liberty  reserved  by 
the  Vice-chancellor,  it  ndt  being 
brought  by  his  dh'ection.  OUva 
v.  Jmnson,  r.  3G.  4.  .908 
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PRINCIPAL  AND  AGENT. 
1.  The  ovner  of  goodf  being  in- 
debted to  a  factor  in  an  amount 
exceeding  their  tbIuc,  coniigned 
them  to  nim  far  sale :  the  factor 
being  alM  aimilarljr  indebted  to 
/.  &,  add  the  'gooda  to  him. 
Tbe  haot  aftcnrarda  became 
bankrupt ;  and  on  a  aettlement 
of  accounts  between  /.  S.  and 
the  asMgneea,  /■  S.  allowed  credit 
to  them  for  the  price  of  the 
goods,  and  prored  toe  residue  of 
Bis  claim  agaust  tbe  estate :  Held, 
that  as  the  factor  had  a  lien  on  the 
whole  price  of  the  goods,  such 
settlement  of  accounts  between 
the  vendee  and  the  assignees  af- 
forded a  good  answer  to  an  action 
against  tM  vradee  for  the  price 
of  the  goods,  brought  either  by 
or  on  the  account  of  the  original 
owner. 

Bv  47  G.  S.  Ku.  S.  e.  28.  s.  S9.. 
"  All  contracts  for  coals  are  to  be 
fiurif  entered  in  a  book  to  be  kept 
by  the  factort  subscribed  by  the 
buyer ;  and  a  copy  of  such  con- 
tract is  to  be  delivered  by  the 
factor  to  the  clerk  of  the  market, 
within  an  hour  after  the  close  of 
the  market-"  A  Actor  baring 
coals  conngned  to  him  for  sale  by 
A.,  sold  the  same,  and  entered  the 
contract  in  his  book  as  hsTing 
been  made  for  C,  the  matter  of 
the  ship.  It  was  not  signed  by 
the  purchaser;  but  in  the  copy 
delivered  to  tbe  clerk  of  the  mar- 
ket, the  purchaser's  name,  as  well 
as  that  of  the  factor,  was  inserted ; 
the  fiictor  had  no  authiH-ity  to  in- 
sert the  name  of  the  master  in  his 
contract,   but  it  was  a  commou 

Sractice  in  tbe  coal  trade  so  to  do. 
luery,  whether,  under  the  cir- 
cumstances, an  aotion  might  be 
brought  in  the  name  of  C.  for  (he 


price  of  the  coals.  h 
Granger,  M.  2<3.4>. 

t.  A  power  of  attorney  ai 
an  agent  to  demand,  8U« 
cover,  and  receivet  by  i 
ways  and  meana  whatM 
moniea,  debts,  dues,  wt 
and  to  give  aufficient  di 
does  not  authorize  him  t 
bills  for  his  principal,  i 
having  money  in  his  handi 
ing  to  his  principal,  purdii 
it  a  bill  of  exchange,  n 
indorses  specially  to  his  pi 
the  latter,  at  the  time  of 
dorsement,  was  dead,  but  i 
was  not  known  to  tbe  ag*^' 
that  the  piuyMlj  in  the  bill 
to  the  adnuoietnitoT  of  d 
cipa],and  that  he  might,  th 
sue  upon  tbe  bill  in  that  ch 
Murray  v.  Tie  East  Indi 
pany,  M.  8  G.  *. 

5.  A.  and  B.  having  agreed 
chase  cottons  on  their  ji 
count,  directed  their  bro 
purchase  the  same.  Tbe 
chases  having  been  made,  v 
or  orders  for  deliveiy  wer 
out  in  the  name  of  the  1 
and  the  cottons  were  1^  i 


possession   as    the    brdcen 
paid  A.  one  half  the  nine. 


Immediately  after  tbe  pure 


iiderable  purchases  hai 
made,  the  brokers  were  ia 
that  B.  had  an  interest 
goods  purchased;  A.,  afti 
directed  the  brokers  to  ) 
him  a  loon  on  the  seeurity 
warrants,  and  C.  adTanced 
by  discounting  bilb  drawn 
upon  the  brokers,  as  a  secu 
which  the  whole  of  the  « 
were  deposited  with  C. 
brokers.  While  they  were 
posited,  the  brokers  recei 
recdons,  both  from  A.  and 
make  a  division  of  the  goo 
on  their  joint  account,  wUi 


did  by  ippropruttng  ipeclflc  war- 
ranti  to  eacD  pcnjr,  «td  «4iich 
diviiioD  wu  approved  of  by  both. 
Before  the  billi  Eiecame  duflt  the 
broken  were  directed  by  A.  to  get 
one-half  renewed ;  which  C,  agreed 
to  do,  and  discounted  freeh  bills, 
aitd  the  broken  then  left  w  the 
hands  of  C,  as  a  aecurity  fer  the 
money  thiu  adTanced,  the  war- 
raaU  belonging  to  if.  /  C,  how- 
ever, not  then  knowing  that  B, 
had  any  interett  in  themi  Held, 
first,  that  the  fint  pledge  did  not 
transfer  to  C.  any  intereat  in  that 
pan  of  the  goods  wfaJch  bri(»iged 
to  B.  Sembie  that  a  sale  by  one 
of  two  tenants  in  comnHm  of  the 
whole  property  is  a  convorsion  as 
to  the  dure  of  one,  and,  conse- 
quently, that  tracer  is  maintain- 
able; Held,  secondly,  that  after 
the  partition  had  taken  place,  the 
tenancy  in  common,  if  it  ever  had 
existea,  was  determined,  and  th«t 
being  so,  the  second  pledge  was 
the  pledge  of  a  specific  chattd  be- 
Jondng  to  B,,  which  the  brokers 
hadno  authori^  to  make ;  and  that 
trover  was  maintainable.  Barton 
T.  Wmiamt,  H.  S  0. 4.  Page  ^95 
I.  A,,  a  merchant  in  London,  had 
been  in  the  habit  of  selling  goods 
to  B.,  resident  in  the  country,  and 
of  deliv«ing  them  to  a  wharfinger 
in  toKdmt,  to  be  forwarded  to  B, 
by  the  first  ship.  In  pumuanoe  of 
a  pvol  order  from  B.  goods  were 
delivered  to  and  accepted  bv  the 
wharfinger,  to  be  forwarded  m  the 
usual  manner:  Hdd,  that  this  not 
being  an  acceptance  by  the  buyer, 
was  not  sufficient  to  take  the  case 
oat  of  the  29  Car.%  0.S.  1. 17. 
Hansom  t.  ArmHage,  H.  2  and 
S  G. «.  557 

PRINTER. 
See  Plbading,  15. 
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PROMOTIONS,  4S8. 

QUO  WARRANTO. 
See  Practice,  8. 

1.  Where,  in  aa  application  for  a 
^  quo  warranto  against  a  constable, 
the  alEdavits  in  support  of  the  rule  . 
Stated,  that  for  fiAy  yean  back, 
and  as  long  as  deponents  could 
recollect,  there  had  oeen  a  custom 
in  the  town  to  elect  a  constable  in 
a  particular  mode,  but  did  not  ex- 
preuly  state  that  they  believed 
such  custom  to  be  immemorial ; 
Held,  that  it  was  not  sufficient. 
Rex  V.  Lane,  H.  2  and  3  G.  4. 
Page  488 
3.  An  information  in  the  notice  of  a 
quo  warranto  may  be  granted  at 
common  law,  within  the  9  Anne, 
c,  20.,  against  a  party.  Cor  exercis- 
ing the  office  01  a  bailiff  in  the 
borou|^  of  Af.,  although  it  wai 
not  a  corporate  office.  Qucre,  - 
whether  in  such  a  cafo,  the  de- 
fendant may  plead  several  mat- 
ten.  Rex  V.  Hightitoret  JS.SQ.*. 
771 

HATE. 
&V  iKOLoquBE  Act,  2.  JsartCIs,  S- 

RECOGNIZANCE. 
See  Practios,  19. 

REGISTER  ACT; 
See  Desd.  I. 

RENT. 

SerPooR  Rate,  1.    Lamdlorb 
AMD  Tehakt,  11. 

RESIGNATION  BONIX 

See  AsVQWKHi 

RELEASE. 


i 


loao        UEMOVAL,  &c. 


RELEASE. 

A  deed,  conUuning  B  genefsl  releue 
of  ■]!  debts,  dtc,  recited  that  the 
releoee  hsd  previoualj  agreed  to 

Ef  to  the  releasor  the  luni  of  40^., 
^  the  powcwion  of  certain  prc- 
tDuei,  and  thatt  "  in  coiuiderstioD 
of  the  aaid  luiii  of  4<V.  being  row 
■o  paid  a*  hereinbefore  is  men- 
tioned," and  also  in  coniideratiDn 
of  die  Bum  of  lOf.  a-piece, 
and  traly  paid  to  the  «aid  releasor 
and  J.  S.,  the  receipt  of  which 
aaid  leverai  lunia  of  money  they 
did  thereby  acknowledge,  release, 
Ac.  There  wa«  al*o  a  receipt 
for  the  tarn  of  VU.  indorsed 
on  the  relsaie.  Bat  it  appeared 
on  an  action  afterwards  brought 
for  thta  (um,  that  in  fact  it  ^d 
never  been  paid :  Held,  that  this 
deed  of  release  was  no  estoppel, 
inasmuch  as  the  general  words  of 
relense  were  qualified  by  the  re- 
cital, which  stated  only  an  agree- 
ment to  pay,  and  not  an  actual 
paymentof  tlicgumof44V.  Lampon 
V.  Corke,  E.3G.*.         Page  606 

REMOVAL,  ORDER  OF. 

1.  An  order  of  removal  was  dated 
lit  A»^$t,  1814)  and  an  order  of 
suepenston  indorsed  thereon,  in 
conwqoeiice  of  the  sickness  of  the 
|nuper ;  and  a  copy  of  such  order 
and  indorsement  was,  in  I8I4, 
served  upon  the  appellants,  but 
the  original  order  not  produced  at 
tlie  time  of  nerving  such  copy  ; 
and  subsequently,  in  1815,  an- 
•otber  part  of  the  order  and  in- 
dorsement executed  bv  the  same 
justices,  but  bearing  ciate  in  Au- 
gn*i,  1814,  was  served  upon  the 
appellants.  The  pauper  was  not 
removed  11111819,  when  an  appeal- 
was  duly  entered  :  Held,  that  the 


SETTLEMENT. 

services  of  the  origimi  on 
moval  in  1814  and  ]S15vi 
defective,  and  that  the  an 
made  in  time,  uotwiu 
49  G.  S.  c.  184.  4.  2.  A 
kaHtanU  of  Almeici,  M, 
P 
£  Where  an  order  of  retn 
been  executed,  and  by  co 
the  removing  parish  and  1 
giattatea  making  it,  it  is  sup< 
and  the  paupers  taken  bai 
in  the  discretion  of  the  sesi 
enter  an  appeal  against  it 
according  as  they  may  thii 
justice  requires  it.  in  order  I 
pel  the  respoodents  to  p 
costs  of  niaiatenance,  &c.  im 
by  the  apprilanis  before  tVic 
was  superseded.  Rex  v.  Tl 
licet  of  Xor/M,   //.Sand; 


SEA. 

The  public  have  no  comma 
right  oi  bathing  in  the  sn ; 
incident  thereto  of  crossin 
sea-shore  on  foot,  or  with  b 
niachincB  for  that  purpose. 
deii  V.  CaUeraU,  M.  2  G.4. 


SETTLEMENT. 
I.  A  pauper,  being  eif^leen 
of  age,  and  residingwitfi  his  R 
was  drawn  as  a  militia  mar 
served  for  five  yean  as  a  ball 
man.  During  his  service,  I 
vera!  times,  when  on  furl 
and,  finally,  after  his  disc 
from  the  militia,  returned  I 
father's  house :  Held,  ihai  I 
so  remaining  separated  froi 
father's  family  after  twcntv 
he  was  emancipated,  olthoug 
original  separation  was  not  v 
tarv  on  his  part.  Rex  v.  Tk 
habitants  of  Hardviick,  jU.2 

12.  D 


SETTLEMENT,  &c. 


SET-OFP. 
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2.  During  the  minority  of  a  child, 
there  can  be  no  emancipation  un- 
less he  marries,  and  so  becomes 
himself  the  head  of  a  family,  or 
contracts  some  other  relation,  so 
as  wholly  and  permanently  to  ex- 
clude the  parental  controiu.  Sem- 
ble»  that  the  acquiring  a  settle- 
roeut  of  his  own  does  not  properly 
constitute  an  emancipation.  Rex 
V.  ThelnhabitanU  of  WUmngton^ 
H.  2  and  S  G.4*  Page  625 

S»  Where  the  onemancipated  daughter 
.  of  an  Irishman  f  not  having  acquired 
any  settlement  of  his  own  in  Eng' 
land,  became  pregnant,  being  un- 
married, and  as  such  was  actually, 
chargeable  under  35  G.  3.  c.  101. 
<•  6.:  Held,  that  this  did  not  make 
her  father  and  the  rest  of  his  family 
removable  by  a  pass  to  Ireland  un- 
der 59  G.  3.  c.  12.  s.  33. ;  but  that 
the  daughter  might  be  removed  by 
an  order  to  the  place  of  her  birth 
in  England.  Rex  v.  The  Inhabit- 
ants ^  Whitehaven,  E.  3  G.  4r.  7S0 

4.  Where  a  district,  previously  ektnt- 
parochial,  was,  by  act  or  parlia- 
ment, made  a  township,  and  it  was 
provided  that  from  thenceforth  it 
should  maintain  its  own  poor,  and 
repair  its  own  roads,  and  have  the 
like  powers,  privileges,  and  im- 
munities, and  be  subject  to  the 
same  regulations,  as  other  town- 
ships witnin  the  county :  Held,  that 
this  clause  was  prospective  onhr, 
and  that  a  bastara  bom  within  the 
district  previously  to  passmg  t&e 
act»  was  not  settled  there.  Sex  v. 
The  Inhabitants  of  Oaimere,  E* 
SG.4.  775 

• 

SETTLEMENT  BY  APPRENr 
TICESHIP. 

I.  An  indenture  of  apprenticeshfp, 

executed  before  tho^  passing  of  the 

44  G.  3.  c.  98:,  must  be  stamped 

.  with.the  prep^um  stamp  ^within  the 


time  prescribed  by  the  statute 
8  AnnCf  c  9.,  audi  where  such  an  in- 
denture was  stamped  at  the  time  of 
its  being  produced  inevidence,  with 
the  stamp  required  by  the  55  G.  S. 
c.  184*»  but  not  within  the  time  pre- 
scribed by  the  statute  of  Anne: 
Heldf  that  the  mdenture  was  wholly 
void,  and  that  the  pauper,  by  serv- 
ing under  it,  gained  no  settliement. 
Rex  V.  The  Inhalants  of  Chip' 
ping  Norton,  H.  2  and  3  G.  4. 

Page  412 
2.  Where  a  ptfish  i^prentiee  was 
assigned  by  his  original  master  to 
/•  /$.,  by  an  instntineDt  in  writiiig, 
but  there  was  no  consent  of  two 
magistrates:  Held,  that  this  #as 
not  a  lawful  assignments^  under 
82  G..  3.  C.57.  s.  ?•»  but  it  was 
sufficient  to  thew  the  consent  of 
the  first  master  to  die  senrioe  to 
/•  S.y  and  consequently, -such  ser- 
vice was  good  as  a  jMsrvioe  unifer 
the  original  indenturey  and.  con- 
ferred a  settlement.  RexYg-ne 
InhabitanUqfBariestone^  E.  3  G.  4. 

780 

SET-OFF. 

Assumpsit  in  consideration  that  the 
plaintiff,  for  the  accommodation, 
and  at  the  request  of  die  defeiidant, 
would  accept  certain  hilh  of  ex- 
change, and  would  ddivw  them, 
so  accepted  to  the  dife^MJant^  in 
order  that  he  might  negotiate  the 
same  for  his  own  b^efit*  defend- 
ant undertook  to  provide  monfey 
for  the  payment  of  the  said  bills, 
as  they  became  due,  ind  to  indem- 
nify the  plaintiff  from  'any  loss  br 
damage  by  reason  of  tdbe  accept- 
ance thereof.  Breach,  thail  defend- 
ant did  not  provide  flAoney  for  the 
bills,  nor  indemnify  the  plaintiff 

:    from  dami^,  by  Yeasoa  whereof 

the  plaintiff,  as  accepitcirf  was  forced 

'and  obliged. to  pay  to  the  holders 

of 


10S2  SEWBKS.  ftc. 

of  the  billi  certda  luini  <^  money, 
with  iDterect,  cbargcB  and  ex- 
pencm  Hdd,  upon  domurrer, 
ttiAt,  u  pUindff  mi^ht  be  eiititled 
upon  thu  deckratiOD  to  ncover 
fecial  damage,  a  aet-off  vaa  not  a 
good  plea.  HanteaiUo  y.  Nether- 
mot4,M.G.^  Page  93 

8BWERS,  COMMISSIONERS 
OP. 

%  a  Udl  act  relating  to  the  com- 
MJwiMara  of  Mwen  for  fVisi' 
wJMtiTt  It  WW  prwidcd  tkw  no 
ptaiotiff  ^uld  recover  in  any 
■clieM  broi^ht  for  may  thing  <rone 
m  punuance  of  tho  general  acts 
fcr  Kwen,  or  that  act,  snlesi  no- 
tice IB  Triting  wu  ^en  to  the 
defandiantt,  ^ecifying  the  caute  of 
■ucb  actioB.  A  oelke  atated  that 
the  def^ulMitB,  who  were  con- 
tactors under  the  com  miaai  otters, 
aaada,  altered,  &c  ceitaia  aewcrs, 
Ac.  mnaing  under,  throa^h,  or 
«d}oiiiingi  or  oear  to  the  plaitktiff  's 
hoiue,  in  bo  oegligent,  incautious, 
unskilful,  improndent,  and  im- 
proper a  manner,  that  it  fell  down  ; 
and  by  the  dectaradon  and  proof 

£'?en,  it  appeared  that  the  sewer 
d  not  run  close  to  the  plaintiff  "s 
bouse,  but  cloie  to  five  other 
houses  adjoining  thereon,  mid  that 
the  bouse  was  damaged,  and  fell  in 
ccHuequence  <rf  the  fall  of  a  stack 
of  cbimneva  of  one  of  those  houses, 
which  had  been  built  or  the  arch 
of  the  sewer,  and  which  had  been 
insufficiently  shored  up  by  the  de- 
fandantB  diviiiB  the  cMUJayaaee  of 
the  work:  Hwl,  that  this  notice 
sufficiently  described  the  cause  of 
action :  Held,  also,  that  commis- 
siooera  of  sewera,  aod  persons 
working  by  their  order,  ia  the 
course  of  the  necessary  repair  of 
a  sewer  in  the  neigfaboarhood  of 
bouses,  we  b«Nidt&  take  all  such 


SHIP. 

proper  precautions  for  i 
them,  and  to  shore  them  t 
cesaary,  as  skilful  peraoni 
do,  and  that  they  were 
under  the  above  circsm 
to  giTB  ipeeffic  Dotiee  to  tb 
of  the  bouse  to  which  the 
Cfainneya  belonged,  of  tb 
BtrvctionT  and  of  the  dai^e 
thereireBi,  sod  that  a  gen 
tica  to  hfai  to  take  prope 
to  secure  his  hovstt  waa  n 
cient.      Jomta  ▼.  Bird,  T. 


SHERIFF. 

I.  The  growing  crops  of  a 
having  been  seized  under  a 
a  writ  of  hab.  fac  poss.  w 
sequently  delivered  to  the 
I'a  an  ejectment,  at  the 
the  landlord,  founded  on  a 
made  long  befiare  the  issi 
fi.  fa. :  Held,  that  the  she 
not  bound  to  af3\  the  grewin 
under  the  fi.  &.,  inasmuch 
could  not,  in  point  of  law,  I 
sidered  as  belonging  to  the 
tbe  latter  bein^  a  trespas* 
the  day  of  demise  laid  in  i 
claration :  Held,  also,  tf 
sherifF  had  no  right  to  allon 
landlord  a  year  a  rent,  un 
Stat,  of  8  Ann.  c.li.    thai 


to  have  ceased  on  tbe  day 
demise  in  the  ejectment  h 
and  Others,  Attigtieet  of  St 

2.  A  shenff  has  no  right  undn 
to  seize  fixtures,  where  tbi 
in  which  they  are  situated 
iSreehokl  of  tbe  poMa 
whom  the  execulieir  imes. 
¥./ngi%^jE.  SG.4. 

SHIP. 
1.  Atnanfesofaahip,  while 


SHIP. 

to  a  vendee  resident  in  the  port  in 
which  the  ship  is  registered,  is  not 
valid,  unless  copies  of  the  bills  of 
sale  are  delivered  to  the  custom- 
house officers  in  that  port  within  a 
reasonable  time  after  the  sale. 
Richardstm  and  Others^  Assignees 
of  WyUr  and  Another  v.  Campbell, 
M.2G.4.   -  Page  196 

2.  The  c^tain  of  a  ship  has  no  au- 
thority to  sell  the  cargo,  except  in 
cases  of  absolute  necessity;  and, 
therefore,  where,  in  the  course  of 
a  voyage  from  India^  the  ship  was 
wrecked  off  the  Cape  of  Good  Hope,  I 
and  some  indigo,  which  was  part 
of  the  cargo,  was  saved,  and  the 
same  was  there  sold  by  public  auc- 
tion, by  the  authority  of  the  cap- 
tain, acting  bon^  fide  according  to 
the  best  of  his  judgment  for  the 
benefit  of  all  persons  concerned ; 
but  .the  jury  tound  that  there  was 
no  absolute  necessity  for  the  sale : 
Held,  that  the  purchaser  at  such 
sale  acquired  no  title,  and  the  in- 
digo having  been  sent  to  this  coun- 
try, the  original  owners  were  held 
entitled  to  recover  its  value.  Free- 
man V.  The  East  India  Company, 
E.  S  G.  4.  617 

S.  A;  a  ship-builder,  contracted  with 
B.  to  build  a  ship  for  B.,  and  com- 
plete her  in  Aprd,  1819.  The  lat- 
ter was  to  pay  for  her  by  four 
instalments;  the  first  when  the 
keel  was  laid,  the  second  when  they 
were  at  the  light  plank,  and  the 
third  and  fourth  when  the  ship  was 
launched.  Before  the  25th  June, 
1819,  the  ship  was  measured,  with 
the  builder's  privity,  to  the  intent 
that  B*  might  get  her  registered 
in  his  name.  On  the  25th  the  ship- 
builder signed  the  usual  certificate 
of  her  buildmgy  and  on  the  26th 
the  ship  was  registered  in  £.'s 
name,  and  on  that  day  the  third 
instalment  was  paid.  On  the  30th 
June  A.  committed  an  act  of  bank- 


SHIP  OWNER. 
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ruptcy,  upon  which  a  commission 
aflerwards  issued.    On  the  2d  of 
July,  the  ship  not  being  then  com- 
pleted or  launched,  B.  and  a  crew 
hired  by  him  took  possession  of  the 
ship  and  a  rudder  and  cordage,  the 
former  of  which  was  made  by  the 
ship-builder;  and  the  latter  bought 
by  him  for  the  express  purpose  of 
completing  the  ship :  Hela,  first, 
that  the  legal  effect  of  the  ship- 
builder's having  signed  the  certifi- 
cate to  enable  B.  to  have  the  ship 
registered  in  his  name,  was  to  vest 
the  general  ownership  in  B*  from 
the  time   the  registry  waa  com- 
pleted :  Held,  secondly,  that  as  the 
rudder  and  cordage  were  made 
and  bouffht   by  the  ship-builder 
specifically  for  the  ship,  they  were 
to  be  considered  as  parts  of  the 
ship  ;  and  that  the  property  in 
them  also   vested  in  B»i   Held, 
thirdly,  that  although  the  gene- 
ral property  in  the  ship  was  vested 
in  J?.,  yet,  as  A.  had  not  parted 
with  the   possession,   and  as  he 
would  have  had  a  lien  upon  the 
ship  for  the  amount  of  the  fourth 
instalment,  if  he  had  completed  it ; 
that  the  taking  possession  of  the 
ship  by  Bm^  wiuiout  tendering  the 
amount  of  the  fourth  instalment,  or 
so  much  thereof  as  was  due,  pro- 
vided any  thing    was    due,    waa 
wrongful^  and,  consequently,  that 
the  assignees  of  A;  were  entitled  * 
to  recover  from  B.  the  amount  of 
the  fourth  instalment,  provided  the 
expense  necessary  for  the  com- 
pletion of  the  ship  did  not  amount 
to  that  sum,  or  so  much  thereof  as 
would  remain  due  afler  defintying 
such  expense.      Woods  amd  An^ 
other t  Assignees  of  Paton^  a  Bank- 
rupt V. Russdl, T.S GA.  Page 942 

SHIP  OWNER. 

The  giving  up  of  a  suit  instituted  to 

try 


lOSi  SMUGGLER. 

try  B  question  mpecting  which 
the  law  ia  doiAtfui,  u  «  good 
conBideration  for  a  promise  to  pay 
B  stipulated  sum  ;  and,  therefore, 
where  a  chip,  having  on  board  a 
pilot  required  by  law,  ran  foul  of 
another  veasel,  and  proceedings 
were  instituted  by  the  ownen  of 
Uie  latter,  to  compel  the  owners 
of  the  former  to  make  good  the 
damage,  and  the  former  vessel  was 
detained  until  bail  was  given,  and 
pending  such  proceeaings,  the 
agents  of  the  owners  of  the  vessel 
detained  agreed,  on  the  owners  of 
the  damaged  vessel  renouncing  all 
claimt  on  the  other  vessel,  and  on 
their  proving  the  amount  of  the 
damage  done,  to  indemnify  them, 
and  to  pay  a  stipulated  Kum  by 
way  of  damages:  Held,  that,  there 
beu^  contradictory  decisions  as  to 
•  th«  point  whether  thip  owners 
■  wtre  liable  for  an  injury  dom 
while  their  ship  waa  under  tne  con- 
tnd  of  the  pilot  required  by  law, 
there  waa  a  sufficient  coiiaideration 
to  sustain  the  promise  made  by 
the  agents  of  the  owners  of  the 
detuned  vessel  to  pay  the  stipu* 
lated  damages.  lAtngridse  and 
Otken  V.  Dorville,   M.  2  O.  *. 

Page  117 

SMUGGLER. 

A  imuggter  may  bo  s  trader  within 
1  Jmc  1.  e.  15.  «■£.  aa  hmag  a 
nenon  who  seeks  hit  trade  of 
living  by  buying  and  letling,  al- 
thousb  iuch  buying  and  selling 
be  iU^al.  A  penalty  due  to  the 
crown  is  a  debt  within  2i  Jac.  1. 
c.  19.  (.S^  and,  thereforet  where 
a  trader  lay  in  prison  above  two 
months,  being  unable  to  pay  ex- 
chequer penalties  for  smuEgling : 
Held,  that  it  was  an  act  of  banK- 
rupti^.    CoW,  Asngner  ofMonity, 


T.  SyntmoiuU,    H.  2  and 

SPIRITUOUS  Liauo 

A  plaintiff,  in  an  actioo  for  i 
bili^  is  not  entitled  to  - 1«« 
any  items  under  2(t(.  foi 
supplied  to  the  Kuesis,  au 
bemg  prohibited  by  24  G, 
t.  16.  Buntyeat  t.  Hit 
M.  2  G.4. 

STAMP. 

1,  An  indenture  of  appreat 
executed  before  the  passinj 
44  G.  3.  e.  98.  must  be  t 
with  the  premium  stamp  wii 
time  pre£crU>ed  by  the 
8  Anne,  c.  9^  and  where  i 
indenture  was  stamped  at  t 
of  its  being  produced  in  ei 
with  the  stunp  required 
£5  G.  3.  c.  184.  but  not  wii 
time  prescribed  by  the  sb 
Anne.-  Held,  tliat  the  in 
was  wholly  void)  and  tl 
pauper,  by  serring  under  it 
no  settlement.  Ittx  v.  ^ 
habitatitt  qf  Chijppi*g  Not 
3  and  S  G.  4. 

2.  Three  persons  joined  as 
acceptor,  and  first  indf 
makmg  an  accommodatii 
and  it  waa  4Aer««rd«  issi 
value  to  J.  S.  jVerioualj 
being  so  issoed,  ita  date  ha 
altered :  Held,  that  the  a 


so  aoiwer  to  ai|  action  bb 
against  him,  that  tfa*  bill  hi 
ae  altered  inthout  ihv  ca 
the  drawer  and  flrft  indor^ 
that  a  fredt  itiuqi  w«  wfi 
sary  in  consequence  of  MC 
ation,  the  bill  having  been 
before  it  was  issued  in  i 
law.  DowftM  V.  Ridtara 
3C.4. 

/STA 


SURETY. 
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STilTUTE,  CONSTRUC- 
TION  OF. 

Stff  ApioTHECARIXS. 

STOPPAGE  IN  TRANSITU. 
SeeYrnvDOR  and  Vbndbb,  8. 

SURETY. 
See  BAKKRUPTy  11. 

1.  A.  B.  and  C.  entered  into  a  bond 
to  the  king,  the  condition  of  which 
K'Vi ;  that  Jl.,  as  subdistributor  of 
atamps,  should  well  and  truly  ac- 
count for  all  stamped  vellum  which 
he  should  receive,  and  should  pay 
to  the  commissioners  the  duties, 
pajrable  for  such  stamped  vellum ; 
and  also  the  price  of  such  veHum, 
together  with  all  monies  which  he 
should  receive  on  account  of  the 
duties  on  personal  l^acies  and 
Btage-coaches.  A.^  as  subdistri- 
balori  becomes  indebted  to  the 
kingf  in  a  certain  sum,  and  after- 
wards becomes  bankrupt  and  ob- 
tains his  certificate.  A  sci.  fa. 
Iiaving  afterwards  issued  upon  the 
bond ;  B.f  one  of  the  sureties,  paid 
a  sum^  of  money  to  comjpromise 
the  suit,  and  a  certain  other  sum 
in  defimdin^  die  sam6 :  Held,  in 
an  action  brooght  by  the  surety  to 
recover  these  su^  from  the  bank- 
rupt that  A.  was  a  person  '♦•i-aurety 
fer,  or  liable'  for,,  a  debt"  of  the 
ba&kmpt  witbm  the  metfiiing  of 
the 49 G.S.  e.m.  jf:B.,and edn- 
ae^entFjr,  tfiat  the  Ifttt^was  pro- 
tected %'Us  eeftifieate:  Held, 
also,  tfiat  die  general  pl^<ff  bank- 

'  ruptcy  was  wdl  pleaded.    Wett- 
ecu r.  Metres,  Mi^G. 4.^  Pi^  12 

t.  It  is  not  any  Mtece  at  law  to 
an  action  on'  a  bond  agttbst  a 

•  •Jttetr,  that  by  a  parol  agreement, 

time  nas  been  given  to  me  princi- 

pJlL    Dao^  and  Others  V.  Pren- 

derrrau,  iV,2G.4.  187 

VOL.  V. 


SURNAME. 

5^  FoHFSiTURJE,  1. 

TENANT  IN  COMMON. 

See  Landlord  and  'Tenakt,s  10. 
Principal  and  Agent,  S. 

TIPSTAFF. 
See  Practice,  3* 

TITHE. 

1.  A.  having  purchased  an  estate 
free  from  rectorial  tithe,  with  a 
right  of  common  thereto  annexed ; 
the  common  was  afterwards  in- 
closed under  an  act  of  parliament, 
and  certain  land  was  aUotted  to  A. 
in  lieu  of  his  said  right  of  common : 
Held,  that  no  tithe  was  payaMe  in 
respect  of  the  allotted  land.    Sieel 

^r.KfannSfM.^G.^.      'PageS2 

2,  By  an  indosure  act  it  was  enacted, 
diat  the  conmiissioners  should  set 
out,  allot,  and  award  certain  por- 
tions of  lands  out  of  the  commons 
to  be  inclosed  unto  the  impn^riate 
rectors  and  curatoi  in  lieu  of  idl 
great  and  vicarial  tithes;  and  the 
commissioners  were  requii^  to 
distinguish  by  their  award,  the 
several  allotments  to  the  iropro* 
priate  rectors  ^i.cuftdfi  respec- 
tively, and  th^  siinr  ^otments 
were  thereby  decliured  to  be  in  full 

tidies:  Hcjd,*  xinde^  thit  act;  ttit 
the*  tifbes  were  not  ectSuMlshW 
until  the  commisaitaiers  miide'their 
award.  J^lie  t.  Antwrn,  M. 
« G.  4.  >■  47 

TONNAGE  DUTY. 
See  Harbour  Dubs,  h^ 

TOWNSHIP. 
See  CoNsmBLK,  1. 

S  X  TRES- 


TRESPASS. 
Sa  Fracticb,  28. 
The  contracton  far  making  a  navi- 
gable canal  hnvingi  with  the  per- 
miision  of  the  owner  of  the  soil, 
erected  a  dam  of  earth  and  wood 
upon  hifl  close,   across  a  stream 
there,   for  the    purpose  of  com- 
pleting their   work,   have  a  pos- 
session sufficient  to  entitle  them  to 
maintain  trespass  against  a  wrong 
doer.   Di/ton  v.  CoUici,  E.  S  G.  i. 
Page  600 

THOVER. 
£«(!  Paihcipal  and  Aoent,  3> 

1.  Where  goods,  the  property  of  the 
plaintiff,  had  been,  by  the  servant 
of  on  insurance  company,  carried 
to  a  warehouse)  of  whicn  the  de- 
fendant, a  servant  of  the  company, 
kept  the  key,  and  the  defendant, 
on  b^ng  applied  to  by  the  plaintiff 
to  deliver  them,  re^ed  to  do 
without  an  order  from  the  co 
pany :    Held,   that  this   was  i 
such  a  refusal  as  amounted  ta 
conversion   of  the  goods  by  the 
defendant.     Alexander  v.  Soutkey, 
M.  2  G.  +.  2+7 

2.  Where  certain  mill-machinery,  to- 
gether with  a  mill,  had  been  de- 
mised,for  a  term  to  a  tenant,  and 
he,  without  permission  of  his  land' 
loi^,  severed  the  machinery  from 
the  mill ;  and  it  was  afterwards 
seized  under  a  fi-  fa.  by  the  sheriff 
and  sold  by  him :  Held,  that  no 
property  passed  to  the  vendee, 
ana  that  tne  landlord  was  entitled 
to  bring  trover  for  the  machineij 
even  miring  the  continuance  of 
the  term.  Farrant  v.  Thompton, 
T.  3  G.  4..  826 

3.  A  bill  against  an  attorney  was 
filed  of  Mickadmat  term,  and  ap- 
peared by  the    memorandum   to 

XS* 


USUEY. 

have  been  filed  on  the  S 
vefUieri  Held,  that  eridf 
admissible  to  shew  tha 
actuaUy  filed  on  the  2«tl] 
her:  Held,  also,  that  a 
and  refusal  is  evidence  <i 
convernon,  and.  therefor 
deeds  were  in  defeodai 
sesuon  prior  to  MitAaeln 
and  the  demand  and  refu 
ed  were  on  the  day  « 
term,  it  was  held  that 
evidence  of  a  conversioi 
the  term.  (Tilton  v.  Git 
T.SG.*.,  1 


UNDER-SHERIFI 

See  EyiDKHCE,  5. 

USE  AND  OCCUPAl 
See  Pbactick,  S9. 

USURY. 

See  Fab'tmbbship,  i 

An  inclosure  act  empowt 
commissioners  to  make  a 
defray  the  expences  of 
and  executing  the  act ;  an 
ed,  that  persons  advancinj 
should  be  repaid  out  of 
money  raised  by  the  commit 
Expencea  were  incurred 
execution  of  the  act  bei 
rate  was  made.  To  defri 
expences  the  commiasioni 
drafts  upon  tbfir  banker^  r 
them  to  pay  the  suins 
mentioned  on  account  oft 
lie  drainage,  and  to  place  t 
to  their  account  as  comniii 
The  bankerS)  during  a  pi 
six  yean,  continued  to 
considerable  sums  by  payu 
drafts:  Held,  that  die 
gioners  were  petBonally  ret 


VARIANCE. 
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to  the  bankers  for  the  drafts  so 
made. 

The  latter  having  from  time  to 
time  made  half-yearly  rests  in  the 
account,  and  charged  interest  upon 
the  balance  then  struck^  and  the 
commissioners  having  assented  to 
that  mode  of  keeping  the  accounts, 
it  was  held,  that  this  mode  of 
charging  interest  half-yearly  was 
not  unlawful  on  the  ground  of  usury. 
Eaton  V.  Bell,  M.  2  G.  4.  Page  S4 

VARIANCE. 

1 1.  Declaration  stated,  that  in  con- 
sideration that  plaintiiF  would  as- 
sign to  defendant  a  bill  of  ex- 
change, defendant  undertook,  Sec. ; 
and  then  averred  that  plaintiff  did 
assign  the  bill.  It  appeared  that 
the  parties  had  agreed  that  the 
plaintiff  should  give  up  the  bill  to 
the  defendant,  the  latter,  however, 
paying  over  the  proceeds  of  the 
^11  to  the  plaintiff.  In  pursuance 
of  the  agreement,  the  plaintiff  by 
deed  assigned  to  the  defendant  the 
bill,  and  all  sums  of  money  due 
thereon,  to  and  for  the  defendant's 
own  use  ;  and  the  defendant  cove- 
nanted to  pay  to  the  plaintiff  a 
sum  equal  to  any  money  he  should 
receive  on  account  of  the  bill : 
Held,  that  the  declaration  im- 
ported that  the  plaintiff  had  made 
an  absolute  assignment  of  the  bill, 
and  consequently,  that  the  assign- 
ment in  evidence  being  only  con- 
ditional, this  was  a  fatal  variance. 
Vansandau  v.  Burt.  M.  2  G.  4«. 

42 

2.  Where  a  libellous  para^aph  as 

C roved  contained  two  references, 
y  which  it  appeared  to  be  in  fact 
the  language  of  a  third  person 
speaking  of  the  plaintiff's  conduct, 
and  the  declaration  in  setting  it 
out  had  omitted  those  references : 
Held,  that  these  omissions  altered 
the  sense  of  the  remainder,  and 


that  the  variance  was  fatal.    Cart" 
might  Esq.  v.  Wright ,  E.SG.if. 

Page  615 

VENDOR  AND  VENDEE. 

1.  The  owner  of  goods  being  in- 
debted to  a  factor  in  an  amount 
exceedmg  their  value,  consigned 
them  to  him  for  sale :  the  factor 
being  also  similarly  indebted  to 
«/.  iS.,  sold  the  goods  to  him.  The 
factor  afterwards  became  bank- 
rupt ;  and  on  a  settlement  of  ac- 
counts between  «/.  S.  and  the  as- 
signees, «/.  S.  allowed  credit  to 
tliem  for  the  price  of  the  ffoods, 
and  he  then  proved  the  residue  of 
his  claim  against  the  estate :  Held, 
that  as  the  factor  had  a  lien  on  the 
whole  price  of  the  goods,  such 
settlement  of  accounts  between 
the  vendee  and  the  assignees  af- 
forded a  good  answer  to  an  action 
against  the  vendee  for  %he  price  of 
the  goods,  brought  either  by  or 
on  we  account  of  the  original 
owner. 

Bv  47  G.  3.  sess.  2.  c.  28.-«.  29., 
**  all  contracts  for  coals  are  to  be 
fairly  entered  in  a  book  to  be  kept 
by  the  factor,  subscribed  by  the 
buyer ;  and  a  copy  of  such  con- 
tract is  to  be  delivered  by  the 
factor  to  the  clerk  of  the  market, 
within  an  hour  after  the  close  of 
the  market.'*  A  factor  having 
coals  consigned  to  him  for  sale  by 
>^.,sold  the  same,  and  entered  the 
contract  in  his  book  as  having 
been  made  for  C,  the  master  of 
the  ship.  It  was  not  signed  by 
the  purchaser ;  but  in  the  copy 
delivered  to  the  clerk  of  the 
market,  the  purchaser's  name,  as 
well  as  that  of  the  factor,  was  in- 
serted ;  the  factor  had  no  authority 
to  insert  the  name  of  the  master 
in  his  Y;ontract,  but  it  was  a  com- 
mon practice  in  the  coal  trade  60 
to  do.  Quicre,  whether,  under  the 
3X2  cir. 
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circunutances,  an  action  might  be 
brought  in  the  naine  oTC.  for  the 
price  of  the  coals.  Hudton  v. 
Granger,  M.  2  G.4.  Page  27 

2.  A.,  a  spirit  merchant,  colli  to  B. 
a  wine  merchant)  several  casks  of 
brandy,  some  of  which  at  the  time 
of  the  rale  were  in  A.'»  own  vaults, 
and  others  in  the  vaults  of  a  re- 
gnlar  warehouse  keeper.  It  was 
ureed  between  the  parties,  that 
Ue  btaodics  should  remain  where 
thej  were  until  the  vendee  could 
conveniently  remove  them. ,  Im- 
mediately after  the  sale,  the  ven- 
dee marked  the  several  casks  with 
hit  initials.  It  was  notorious  to 
the  persons  currying  on  the  wine 
trade  at  the  place  where  the 
partita  retided,  that  this  sale  had 
taken  place;  but  no  notice  of  such 
aale  had  been  given  to  the  ware- 
'  bouse  keeper  with  whom  soine  of 
.  the  caiki  were  depOMted.  A., 
tming  became  bankrupt  while  the 
brandUa  remained  where  they  were 
originally  deposited,  it  wai  held 
that  the  whole  of  them  passed  to 
hif  Buigoeei,  a>  goods  in  his  pos- 
•ewion,  order  and  disposition  by 
the  consent  and  permissioa  of  the 
true  owner,  within  the  21Jae-  I- 
c.  19.  1. 1 1.  Knoxiiles  v.  HorsfaU, 
JU.'JG.4.  ISi 

S.  A  transfer  of  a  ship,  while  at  sea, 
to  a  vendee  resident  in  the  port  in 
which  the  ship  is  registered,  is  not 
valid,  unless  copies  of  the  bills  of 
•ale  are  delivered  to  the  custom- 
house officers  in  that  port,  within 
a  -reasonable  time  after  the  sale. 
.  Jtieiardiom  v.  CampbeU,  M-  2  G. 
4.  19G 

1.  Where  an  advertise  men  t  for  the 
,  sale  of  a  ship,  described  her  as 
..  "  a  cnppcr-fiutcncd  vessel,*'  add- 
.  ipj;,  that  the  vessel  was  to  be  taken 

.  with  a]  I  faults,  without  any  allow- 
ance for  any  defects  wluUsoever, 
and  it  appeared  that  ibe  was  only 

P  partially  coppar-faaUnad :  H*id, 


that  aotwithatma^og  t 
"  with  all  faulu,  Src." 
was  liable  for  the  brei 
warranty'  Shepherd  v. 
8G.4. 

5.  B^  a  public  tfct.  tbe 
Bndg«  Company  were 
to  raise  inone;y  for  ihi 
of  Gompleting  their  uu 
either  anuma  themaelvea 
admisfiioD  of  oew  memb 
granting  annuities  for  ten 
or  for  life.  The  act  did 
tain  any  proviaion  that 
Duitiei  ahould,  or  shouit 
redeemable.  Tbe  Conpa 
ever,  in  the  originsJ  grant, 
to  themaelves  a  power  of  . 
tion  :  Held,  under  theae 
stances,  that  an  auctioneei 
up  to  aale  one  of  theae  a 
was  bouod  in  hia  particulai 
to  describe  it  aa  a  redeem 
nuity.  Cmeriey  v.  Bur 
2G.*. 

6.  A.,  amerchant  in  London,  1 
in  the  habit  of  selling  good 
resident  in  the  country,  an 
livcring  them  to  a  wharf 
London,  to  be  fomarded  I 
the  first  fchip.  In  pursnai 
parol  order  from  B,,  goo 
delivered  to,  and  accepte<i 
wharfinger  to  be  forwarde 
usual  manner  :  Held,  that 
being  an  acceptance  by  the 
was  not  sufficient  to  take  t 
out  of  the  29  Car.  2,  c. ', 


?•  The  captain  of  a  ship  ba 
thority  to  sell  the  cargo, 
incases  of  absolute  necessi 
tlierefore,  where,  in  the  c 
a  voyage  from  India,  the  i 
wrecked  off  tlic  Cape  ^ 
Hope ;  and  some  indigo 
was  part  of  the  cargo,  wi 
and  the  same  was  there 
public  auctioD,  by  the  autl 
the  captain,  acting  bonft 


^Mii 
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tnr^ng  to  ttA  beat  of  his  jodg- 
ment  ror  the  beoefit  of  all  pcnon* 
concerned;  but,  the  jury  found 
that  thore  was  no  absolute  necea- 
aity  for  the  sale ;  Held,  (hat  the 
parchaaer  at  audi  sale  acquired  no 
title,  and  the  indigo  havuig  been 
•ent  to  this  country,  the  original 
owners  were  held  entitled  to  re* 
cover  its  value.  Freeman  t.  The 
Eait  India  Company,  E.  S  0. 4. 
Page  617 

8.  Where  gooda  were  sold,  tree  on 
board,  and  upon  their  ahipment 
the  ageqit  of  too  vendors  tendered 
to  the  mate,  (ihe  captain  being 
absent)  a  receipt  bj  wfaicb  the 
pwds  were  acknowledged  to  be 
raipped  on  accou  nt  of  the  vendors, 
which  the  mate  kept,  but  refused 
to  sign,  and  on  the  following  day 
aign^  bills  of  lading  to  the  orders 
of  the  vendees  :  Held,  that  the 
transitus  was  not  an  end,  but  that 
on  the  insolvency  of  the  vendees, 
die  vendors  were  entitled  to  stop 
the  goods.  RucJi  v.  HaifieU,  E. 
SG.*.  632 

9>  The  vendor  of  a  print,  being  a  copy 
in  part  of  another,  by  vatying  in 
some  trifling  respects  from  the  main 
design,  is  liable  to  an  action  by  the 
proprietor  of  the  original :  and 
that  although  the  veodoT  did  not 
know  it  to  be  a  copy-  Wett  r. 
Franeit,  E.  3  G.  i.  7S7 

10.  A  horse  was  sold  by  verbal 
contract,  but  no  time  was  fixed 
for  the  payment  of  the  price. 
The  horse  was  to  remain  wiui  the 
vendors  for  20  days  without  any 
charge  to  the  vendee.  At  the 
expiration  of  that  time  the  horse 
was  sent  to  grass,  bv  the  direction 
of  the  ven^e,  and  by  his  desire 
entered  as  the  horse  of  one  of  the 
vendors:  Held,  that  there  was  no 
acceptance  of  the  horse  by  the 
vendee  within  29  Car.  2.  c.  S.  >.  17. 
Carter  v.  Jok»bm*;  T.  S  Q.  4. 
855 


WAREHOUSE  KEEPER. 
See  VxHDOK  amd  Vemskx,  &' 

WARRANT. 

A  warrant  issued  in  pursuance  of  ■ 
writ  de  contumace  capiendo  stated 
that  the  defendant  was  attached 
for  nonpayment  of  costs  in  a  cause 
of  appeal  and  complaint  of  nullity 
late^  depending  in  the  Arcbea 
Court  of  Canterbury  ••  Held,  that 
this  warrant  was  insufficient  In  not 
stating  with  certain^  the  nature 
of  the  cauae,  so  as  to  shew  that  It 
was  one  apparently  within  the 
jurisdiction  <tf  the  Ecclenastical 
Court.  /JMTT.Dwger,  £.9  6.4. 
Page  791 

WAT. 

1.  In  trespass  and  justification  wder 
a  public  right  of  way,  the  locus  In 
quo,  which  was  not  a  tboroifghfin, 
had  been  under  lease  from  1719 
to  1818,  but  as  far  back  as  IMav 
memory  could  go,  it  had  b^en  twtd 
by  the  public,  and  lighted^  pev^ 
and  watched  under  an  act  <rf  pw- 
liament,  in  which  it  was  enumer- 
ated as  one  of  the  streets  in  fl''Mh 
tainiter.  After  1818,  the  plaintiit^ 
who  previously  lived  for  34  years 
in  its  neighbourhood,  incloaed  itt 
Held,  that  under  these  drcuai- 
stances,  the  jury  were  well  justified' 
in  finding  that  there  was  bo  pubHe 
right  or  way,  inasmuch  as  there 
could  be  no  dedication  to  the 
public  by  the  tenants  for  99  years, 
nor  by  any  one,  except  the  owner 
of  the  fee.  Qusere,  whether  there 
can  be  a  public  highway  wliich  is 
not  a  thoroughfare.  Woodf.  Vtalt 
if.  2  and  S  G.4.  454 

2.  By  lease  granted  in  1814,  and 
to  take  effect  iii  June,  IffiKI,  cer- 
tain bousea,  together  with  a  f^ece 
of  ^und  which  was  part  of  an 
■djotnii^  yard,  were  leaMd  to  a 

tcfiant, 


1090  wr 

tenant,  together  with  all  wayi  with 
the  i^  preratiei,  or  an^  pait 
thereof,  uaed  or  enjoyed  beure 
die  time  of  granting  the  lease,  the 
whole  of  the  yard  wu  in  the  occu- 
pation  of  one  person,  who  had 
alwayi  uaed  and  eigoyetl  a  certain 
r^t  of  WOT  to  er^  part  of  that 
yard:  Held,  that  the  leaiee  wu 
entitled  to  auch  riKht  of  way  to  the 
part  of  the  yard  demiied  to  him. 
Kooyttnt  y.  Luau,  T.SG.*. 

Page  830 

WILL. 

1.  A  testator  having  both  real  and 
peraonal  eatate,  after  giving  aeveni 
pecuniaiy  iMades,  Iwqurathed  all 
the  reat  aoo  reaidue  oif  hi*  estate 
and  eSecta,  whatsoever  and  where- 
aoever,  to  trustees,  th«r  executors, 
administratort,  and  assigns,  upon 
trust  \  that  they  should,  out  of  such 
reaidue  of  the  monies  and  effects 
that  be  should  die  posiessed  of, 
,  carry  on,  manage,  and  cultivate 
the  rarm  then  in  his  possession  for 
the  remainder  of  his  term  therein, 
for  the  joint  advantage  of  certain 
of  his  sons  and  daughters  therein 
named ;  and,  at  the  expiration  of 
the  said  term,  upon  further  trust, 
to  sell  and  dispose  of  such  residue 
of  his  estate  and  e^cts,  or  such 
effects  as  should  then  be  upon  his 
sud  farm,  and  to  divide  the  money 
arising  therefrom  among  bis  said 
sons  and  daughters :  Held,  that 
the  testator's  real  estate  did  not 
pass  by  this  will.  Doe  dem.  Hur- 
rell  and  Another  v.  Hurrell  and 
Olhert,  Af.  2G.4.  18 

3.  A  testator,  by  his  will,  bequeathed 
the  rents  of^  one  dwelling-house 
utuate  in  ^.  to  C.B.  for  his  life  ; 
and  from  and  after  the  decease  of 
the  said  C.  B.,  h«  bequeathed  the 
same  rents,  together  tvilh  the  rents 
of  all  hiB  other  houses  and  lands, 
unto  his  nephews  and  niece  therein 
mentioned,  for  their  lives  and  the 


lifeof  tbenmiror;  and  i 
decease  of  the  nirvtror  c 
he  gave  and  denaed  aH  hii 
ana  lands  to  tmstees,  in 
•ell  the  same,  and'to  ] 
produce  of  auch  sale  unto 
the  duldren  of  his  ncnhi 
niflce  as  should  be  livmg 
time  of  the  decease  of  t 
nvor;  and  then  devised  all 
ildne  cf  hii  eatate  to  C.B. 
that  upon  the  death  of  I 
tator,  the  nephews  and  nk 
an  immediate  estate,  for  tb 
and  the  fife  of  the  survivoi 
rent  of  aD  the  houses  am 
except  die  bouse  specifio 
gueathed  to  CB.  for  I 
Doe  dem,  v.  AnnandaU  v.  j 
M.SG.i.  1 

S.  An  estate  in  fee,  upon  th 
mioation  of  a  life  estate, 
vised  to  the  wife  of  ^.jB. 
was  one  of  the  attesting  « 
to  the  will.  The  testator 
1779,  and  the  wife  of  A.  B. 
1 81 S,  before  the  previous  lil 
was  determined  i  Held,  tbi 
was  not  a  good  attesting  wi 
this  will.  Hatfield  v.  Ti 
9G.4. 

4.  A.,  at  the  time  of  making 
was  seised  in  fee  of  certa 
bold  and  leasdiold  premts 
amongst  the  rest,  of  a  d' 
bouse,  which  he  inhabited, 
palish  of  Z).;  and  nx  acres 
situate  in  the  parish  of  S., 
distant  from  the  village 
and  seventy  acres  of  leaseho 
in  and  near  the  village  of  J 
fifty-eight  acres  of  n«ebol 
and  some  leasehold  land 
parish  of  JV.  A.,  at  tb 
of  making  his  will,  resided 
dwelling-house,  and  had  in 
occupation   all  the    land 

fiarish  of  W.  A.,  and  the  f 
ands  in  the  parish  of  S.,  an 
bold  lands  near  the  village 
but  the  freehold  lauds  in  toi 


WILL. 


WRIT  OF  ERROR.    lOSl 


of  D«  were  in  the  occupation  of 
tenants.  Before  the  making  of 
the  will  A*  had  contracted  to  sell 
all  the  lands  in  the  parish  of  S., 
and  the  leaseholds  near  the  village 
of  JB.  The  amount  o£  A.*s  debts 
at  the  time  of  his  death  exceeded 
his  personal  property.  A,f  shortly 
before  his  death,  made  a  will  as 
follows :  **  I  direct  my  debts,  le- 
gacies, and  funeral  expenses  to  be 
paid ;  with  the  due  payment  where- 
of I  charge  my  real  estates.  I  give 
to  my  nephew,  7.  G.,  700/.,  to  be 
paid  by  my  executor ;  and  to  my 
nephew,  «/.  G-  (the  heir  at  law) 
20».,  to  be  paid  by  my  executor ; 
and,  lastly,  I  constitute  12.  G.  my 
sole  executor  of  all  my  lands  for 
ever,  and  all  my  leasehold  pro- 
perty here  or  at  p.f  or  money  that 


shall  become  due  for  the  same, 
payine  certain  annuities  thereout 
by  half-yearly  pajrpients :"  Held, 
that  by  this  will  the  executors  took 
a  fee  in  the  freehold  lands  in  the 
parish  of  W»  Doe  dem.  GUlard  v. 
Giilard,  E.  3  G.  4.  Page  785 


WITNESS. 
See  Evidence,  7.     Will,  3. 

WRIT  DE  CONTUMACE  CAPI- 

ENDO. 

Sfftf  Warrant,  1. 

WRIT  OF  ERROR. 
Sec  Practice,  2. 
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